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TO THE RIGHT HONOURABLE 
EDWARD, Lod THURLOW, 
LORD HIGH-CHANCELLOR 


OF 


OR ATED IT ATTN, 


My LORD, 


HIS Hiſtory of our Law, which I now preſume to offer to 

your Lordſhip and to the public, is an attempt to 

inveſtigate and diſcover the firſt principles of that complicated ons 
which we are daily diſcuſſing. 


IT has happened to the law as to other productions of human 
invention, particularly thoſe that are cloſely connected with the 
tranſactions of mankind, that the changes wrought by a ſeries of 


years have been gradually rendering many parts of it obſolete ; 


ſo that the ſyſtems of one age have become the objects of mere 


hiſtoric remembrance in the next. Of the numerous volumes 
that compoſe a lawyer's library, how many are conſigned to oblivion 
by the revolutions in opinions and practice; and what a ſmall part 
b 2: of 
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of thoſe which are ſtill conſidered as in uſe, is neceſſary for the pur- 
poſes of common buſineſs! Notwithſtanding, therefore, the multitude 
of books, the reſcarches of a ſtudent are confined to writers of a cer- 
tain period. According to the preſent courſe of ſtudy, very few in- 
deed look further than Coke and Plowden. Upon the ſame (ſcale of 
inquiry the Year-Books are conſidered as antiquities ; but Feta and 
Bra#tcn as no longer a part of our law. 

IT is in ſuch a ſtate of our juriſprudence that a hiſtory of the 
cauſes and ſteps by which theſe: revolutions in. legal learning have 
been effected, becomes uſeful and curious. But, notwithſtanding 
the inquiſitiveneſs of the preſent age has produced hiſtories of various 
ſciences, we have nothing of this kind upon our law, except SIR Mar- 
Tirw HaLE's Hiſlory of the C:mmon Law, which was publiſhed from 
a poſthumous manuſcript at the beginning of the preſent century; tho 
there have not been wanting hiſtorical diſcourſes, which have inci- 
dentally, and in-a popular way, treated of changes in the whole, 
or in parts of the law; ſuch as thoſe of Bacon, Henry, Sullivan, 
Dalrymple, and others. 

SIR MATTHEW HaLE, as a writer upon Engliſh law, poſſeſſes a 
reputation which can neither be increaſed or diminiſhed by any thing 
that may he ſaid of his Hiſtory. We may therefore freely obſerve, that 
it is only a rude ſketch, containing nothing very important nor 
very new. What ſeemed moſt to be expected, namely, an account of 
the changes made in the rules and maxims of the law, is very 
lightly touched. In ſhort, the early period to which this work is 
:onfined, and the curſory way in which that period is treated, ſcarcely 
ſerve to give a taſte of what a Hiſtory of the Law might be. 


SIR W 11 LIAM BLACKSTONE, tho' in a ſmaller compaſs, has given 
a plan of a much better hiftory than the former; and if the one excited 
2 wiſh for ſomething more complete, the other ſeems to have traced 
out a ſcheme upon which it might be executed. It was the chapter at 


the 
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the end of the Commentaries which perſuaded me of the utility of 
ſuch a work, if filled up with ſome minuteneſs upon the outline 
there drawn, It ſeemed, that after a peruſal of that excellent 
performance, the ſtudent's curiolity is naturally led to enquire 


further into the origin of the law, with its progreſs to the ſtate 
in which it now is. 


Trrse ſentiments operating upon a mind that had been much 
in the habits of application and reſcarch, induced ms to attempt 
ſomething of the kind, as an exerciſe which I thought more con- 
ducive to the end of ſtudy, than general reading, however well con- 
ducted, without a determinate object. 


Tuz plan on which I have purſued this attempt, is wholly new. 
I found that modern writers, in diſcourſing of the ancient law, were 
too apt to ſpeak in modern terms, and always with a reference to ſome 
modern uſage. Hence it followed, that what they adduced was ſtrangely 
diſtorted and miſrepreſented, with a view of diſplaying, and account- 
ing for, certain coihcidences in the law at different times. As this 
produced very great miſtakes, it appeared to me, that, in order to have a 
right conception of our old jurifprudence, it would be neceſſary to 
forget for a while every alteration which has been made ſince, to 
enter upon it with a mind wholly unprejudiced, and peruſe it with the 
ſame attention that is beſtowed on a ſyſtem of modern law. The law 
of the time would then belcarnt in the language of the time, untinc- 
tured with new opinions ;. and when that was clearly underſtood, the 
alterations made therein in ſubſequent periods might be deduced, and 
exhibited to the mind of a modern reader in as ſimple and intelligible 
a form, as they were to perſons who lived in thoſe ſeveral periods. 
Further, if our ſtatutes, and the interpretation of them, with the 
changes that have happened in the maxims, rules, and doctrines of 
the law, were related in the order in which they ſeverally took place ; 
ſuch a hiſtory, from the beginning of our oldeſt memorials down to the 
preſent time, would convey to the reader a tolerably juſt and com- 


plete 
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plete account of our whole law as it ſtands at this day, with that ad- 
vantage which an arrangement conformable with the nature of the 
ſubject, enjoys over one that is merely artiſicial. 


Tur following volume is written upon this idea; and being in 
that 1 ght an introductory work, I truſt it will be as intelligible to a 
p<1ſon unacquainted with law-books, as to a profeſſional man. It was 
with this view that I have confined myſelf to a ſimple narrative, 
with very few alluſions to what the law became in its ſubſequent 
periods, leaving that to be mentioned in its proper place. Many 
inferences and diſcuſſions which ſeem to be ſuggeſted by our ancient 
laws, have not entirely cſcaped me ; but are reſerved for a place to 
which, agrecably to the plan of this Hiſtory, I thought them 
better adapted. Every one who looks into our old law, feels a ſtrong 
propenſity for remarking on the changes that have been fince made ; 
but when the ſeveral ſteps which led to thoſe changes are traced in a 
continued narrative down to the preſent time, ſuch obſervations 
would be premature, unneceſlary, and irkſome. 


My object being law, and not antiquities, I have choſen to ex- 
tract my materials from printed books of eſtabliſhed reputation and 
authority, where alone I could hope to find the legal hiſtory of the 
times in which they were written, It may not, perhaps, be unſatiſ- 
factory to your Lordſhip, whom we have fo often ſeen anxiouſly 
ſearching out the foundations upon which our law is erected, and 
who ſo well know what reſpect is due to the venerable names I am 
going to mention, to be told, that the whole of Glanville, and what 
ſeemed to be the moſt intereſting part of Bracton, is incorporated 
into this volume. 9 


An obſervation may be neceſſary to prevent your Lordſhip being 
diſappointed in that part which treats of the ſtatutes. The old ſtatutes 
have long been conſidered in a remote point of view; being rarely taken 
into the courſe of a ſtudent's reading, but referred to as occaſion re- 

| quires, 
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quires, and are then underſtood by the help of notes and commen— 
taries. It might be expected, that a Hiſtory of the Law ſhould fur- 
niſh more notes and more commentaries upon this ſubject, as the 
only known means of illuſtration; on the contrary, the laws of 
Henry III. and Edward I. are here very little more than clearly 
ſtated, in a language ſomewhat more readable, if I may uſe the ex- 
preſſion, than that of the Statute-Book. 


WHAT was before ſaid upon the general deſign of this work, will, 
I hope, ſatisfy your Lordſhip that nothing further was requiſite on this 
ſubject. As an account of the revolutions in our law antecedent to 


the making of thoſe acts, muſt, all together, contain an account of 
the law as it ſtood when they were made, it follows, that the 


reader enters upon them with a previous information, that will 
enable him to comprehend their import, on the bare ſtatement of their 
contents. As to the opinions and principles that were founded on 
thoſe ſtatutes in after-ages, to take any notice of them would not 
only exceed the plan of the work, but very often anticipate 
the materials which are to conſtitute the ſubſequent parts of the 


Hiſtory. 


THe text of our old ſtatutes was tranſlated, I believe, about the 
time of Henry VIH. The ear of a lawyer, by long uſe and frequent 
quotation, has been ſo familiarized to the language of this tranſlation, 
that it has obtained in ſome meaſure the credit of an original. Con- 
formably with the general deference paid to this tranſlation, I have 
moſtly followed the words of it, except where I found it deviated | 
from the text, or the matter required to be treated more cloſely, or 
more paraphraſtically. 


In purſuing the hiſtory of our law to the end of king Edward's 
reign, little more is ſeen than the infancy of it: the enſuing periods 
furniſh, perhaps, objects of greater curioſity, certainly of a more in- 
tereſting nature, as being more nearly connected with the preſent 
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ſtate of our law. Should this ſpecimen meet with your Lordſhip's 


approbation, in which caſe it cannot fail of being well received by 
the public, I may be tempted to proceed.” 


In the mean time, with pride and gratitude J inſeribe this 
Hiſtory to a Patron ever diſpoſed to countenance the humbleſt 
endeavours to add ſomething to the ſtock of profeſſional information. 


_ ” 


WITH THE HIGHEST RESPECT, 
MY LORD, 


YOUR LORDSHIP's DEVOTED HUMBLE SERVANT, 


THANET-PLACE, TEMPLE, | 
Fe, 28, 1783. JOAN REEVE 8. 
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ps De of England is conſtituted of acts of de and 


the cuſtom of the realm; on both which courts of juſtice exerciſe 
their judgment; giving conſtruction and effect to the former; and, 


by their interpretation, declaring what is and what is not the latter, 


Wr poſteſs many of theſe acts of parliament from Magna Charta 9 Hen, III. 
to the time of Edward III. and from thence in a regular ſeri-s to the preſent 
time. The ſtatutes, except ſome very few, enacted by the legiſlature be- 


fore that period, are loſt ; tho', no doubt, many of the regulations made by 


them having blended themſelves with the cuſtom of the realm, have been 
received under that denomination, fince the evidence of their parhamentary 
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CHAP. I. 
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origin is deſtroyed, The cuſtom of the realm, or the common law, confiſts 
of thoſe rules and maxims concerning the perſons and property of men that 
have obtained by the tacit aſſent and uſage of the inhabitants of this country, 
being of the ſame force with acts of the legiſlature. The only difference 
between the two is this: the conſent and approbation of the people with 
reſpect to the one, is ſignified by their immemorial uſe and practice: their 
approbation of and conſent to the other is declared by parliament, to the acts 
of which every one is confidercd as virtually a party. | 

Tun common law is of a various and motley origin; as various as the 
nations that have peopled this country in different parts and at different periods. 
Some of it is derived from the Britons, and ſome from the Romans, from the 
Saxons, the Danes, and the Normans. To recount what innovations were 
made by the ſucceſſion of theſe different nations, or eſtimate what proportion of 
the cuſtoms of each go to the compoſing of our body of common law, would 
be impoſſible at this diſtance of time. We have no monuments of antiquity 
to guide us in our enquiry as to a great part of this period ; and the lights 
which gleam upon the other part afford but a dim proſpect. Our con- 
jectures can only be aſſiſted by theqhiſtory of the revolutions effected by theſe 
{cveral nations. x 

CERTAIN it is, that the Romans had eſtabliſhments in this iſland, more or leſs, 
from the time of Claudius, and did not finally leave it till the year 448, A. D. 
Thatduring great part of that period it was governed as a Roman province, in the 
enjoy ment of peace, and the cultivation of arts. The Roman laws were admini- 
ſtered as the laws of the country; and, atone time, under the prefecture of that di- 
ſtinguiſhed ornament of them, Papinian. When theſe people were conſtrained 
to deſert Britain, and attend to their domeſtic ſafety, the Picts and Scots 
broke in upon the peaceable inhabitants of the ſouthern parts; who, unable 
to reſiſt the attack, at length applied to the Saxons for aſſiſtance. Several 
tribes of Saxons landed here; firſt drove the northern invaders within their 
own borders; then turned their arms againft the Britons themſelves ; and 
having forced great numbers of them into the mountains of Wales, eſtabliſhed 
themſelves gradually in ſeven independent Kingdoms. 


Tax circumftances of this revolution are related to be of a kind differing 


from moſt others. The Saxons are deſcribed as a rude and bloody race; 
who, beyond any other tribe of northern people, ſet themſelves to extermi- 
nate the original inhabitants, and deſtroy every monument and remains of 
their eſtabliſhment. It cannot be imagined that the cuſtoms of the native 

Britons, 
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3 
Britons, or the laws ingrafted upon them by the Romans, could meet with PART I. 
any favour in ſo general a ruin. CHAP. I. 


Tux kingdoms of the Heptarchy were, for a time, independent of each SAX ON S. 
other; and tho' a like ſtate of ſociety and manners prevailing in all of them 
muſt of courſe have produced the like ſpirit and principle of legiſlation in 
common, yet their laws muſt be Tpectfically different. Hence grew a variety 
of laws among the Saxons themſelves. In the reign of Alfred, the Danes, 
who had long harraſſed the kingdom, were by ſolemn treaty ſettled in 
Northumberland and the country of the Eaſt Angles, beſides great numbers 
ſcattered all over the realm. The Danes were after this conſidered, in ſome 
meaſure, as a part of the nation. They were ſuffered to enjoy their own laws 
within their diſtrict; which afterwards, when their own kings ſat upon the 
Engliſh throne, pervaded, in ſome degree, all parts of the country, 


From theſe various cauſes it happened, that towards the latter part of the _ the 
Saxon times, the kingdom was governed by ſeveral different laws and local 
cuſtoms. The. moſt general of all theſe were the three following : the 
Mercian Law, the Weſt-Saxon Law, and the Daniſh Law, If any of the 
Britiſh or Roman cuſtoms ſtill ſubfiſted, they were ſunk into and loſt in one 
of theſe laws, which governed the whole kingdom, and have fince received 
the general appellation of The Common Larp. 


Tas hiſtory of this body of common law, with the divers alterations and 
improvements which its rules, 1ts principles, and its practice, have received at + 
different times by acts of parliament, and by the deciſions of courts, it will 
be endeavoured to inveſtigate and deduce in the following Hiſtory, 

Tux great obſcurity in which all enquiries concerning theſe times are 
involved, renders it impoſſible to trace the hiſtory of laws with much cer- 
tainty. For the preſent, we muſt be content, if we can collect what were the 
outline and ftriking features of the Saxon juriſprudence in general ; without 

8 entering into any nice diſcuſſion about the time and manner of the parti- 


cular changes it might undergo during the 2 period before the 
Conqueſt. 


IF the law of a country is circumſcribed in its extent by the bounds of a 
realm, much of its own influence and operations depends on the internal di- 
viſions of it; and a hiſtory of the law would be incomplete without noticing 


the parts of a Kingdom; fo far, at leaſt, as the prom of legal OT is 
affected by provincial limits. 
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Tux diviſion of England into an very antient; but is ſaid t to have 
been reduced to its preſent appearance by Alfred, This great ues carried 
7 Den his 
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PART I. his ſcheme yet further; and ſub- divided counties into hundreds, and hundreds 

CHAP. I. again into /y:hings. This parcelling of the kingdom out into ſmall diſtricts, 

SAXONS, was made ſubſervient to the good government of the police, and the due 

adminiſtration of juſtice ; as will be ſeen preſently. There was another 

diviſion purely ecclcfiaftical. Pariſhes, and even mother-churches, were 

known fo early as the time 'of king Edgar, about the year 970; for the 

conſecration of tythes before that time being arbitrary, it was ordained by a 

law of that king (a), that all tithes ſhould be paid ecclęſiæ ad quam parochia 

pertinet. Beſides theſe diviſions, there was another that had reference to the 

conditions under which the lands of. every one was poſſeſſed; a diviſion 

which regarded the -nature, deſcription, and incidents of landed pro- 

perty. On this, together with the former, depended the bounds and extent of 
judicature. 


[InTRODUCTION, 


Thainland ane THE lands of the Saxons were divided into thainland and reveland. Land 
reveland, granted to the .thains, or lords, was called /hainlazd : That over which the 
king's officer (called in their language fhire-reve, ſince ſheriff ) had juriſdic- 
tion, was called reveland. Again, the former being held by charter, was 


out writing (probably by thoſe who remained of the firſt inhabitants of the 


law was eſtabliſhed, received other appellations of a ſimilar i import. That 

| within the juriſdiction of the ſheriff, was then called allodial ; That held of lords, 

1 feudal. The poſſeſſors of ſuch as has ſince been called allodial, were ſtiled, in 

the laws of thoſe times, lib eri; being ſubject to the king alone in his political 

capacity; in contradiſtinction to tenants under the dominion of the thains, 
who are called vaſſals, being ſubject to the controul alſo of their lord. 


THe civil ſtate of the Saxons was of this kind. The whole nation conſiſted 


b : * 
3 * — _ . . 


and the ceorls. The nobles were called thanes, and were of two kinds; the 
king's thanes and the leſſer thanes. The diſtinction between them ſeems to be, 
| that the former were next in rank to the king, and independent: the latter 


were dependent on the king's thanes, and ſeem to have oceupied lands of their 


gift, for which they paid rent, ſervices, or attendance in war and peace, 
Noble deſcent or poſſeſſion of land were the two qualifications that raiſed 
one to the rank of thane. The inferior rank of freemen, called ceorls, were 


chicfly employed in huſbandry; ſo much fo, that a ceorl and a huſband-man 


1 | | (a) Leg. Eadg. cap. 1. 
| became 


otherwiſe called boclayd, or bookland : Land of the other kind, being held with- > 


country) was otherwile called folcland ; a diſtinction, which, after the feudal 


Fieen en. of freemen and flaves. The freemen were divided into two orders, the nobles 


45.4 : - 
. n WII by - » 1 « 2 «> + „ Cw 8 
* 7 d 48 In] * — y "x » "a ö N F 
8 7 = A. ef A 4 0 FL — | i. ho n 4 1 . up} r e \ As 
£ : 1 3 Js. 7 * 
— ff r 
3 a>. FL * 
: . 7 . ; 
PR 4 


PPPGGWGGGGVVWWGCTTT nk CBC Sue 


7 ö <2 22 8 © * . n * R g 3 0 8 2 To: HOST Be . tf 4 h . 
[5 © 2 * E 3 K. E * 3 Arn - Rv . 11 2 E e de 4b 4 8 * * 1 $4 "Ne 
gene 20% 25 r 5 5 5 $3 25 n 2M 1 7 1 DOE 0 gs n Liab: * SAR ag ; 5 10 v2.4 7 ** S351 Pg” «hs # 

5 7 . 0 \ 2 "af + * „ 0 „ : 4 IX by n . A Ne © A 9 * 1 3 


r 
r 


e * MES BIS Y ks Fs ** 
7 uy 8 REED N 


1 8 hg do - 2 LE _— — 3 TE 4 , 
ECO TEN 7» 4 gt = 7 W 4-7. 2 |, 44 f > A + 5 6 2 _—_— Cy 


Ce ard RNS ie 7 t > 


E NG LIBE. IL A W. | 

became almoſt ſynonimous, Theſe perſons cultivated the farms of the nobility, 
for which they paid rent, and ſeem to have been removable at pleaſure (a). 
The next order of people, and. a numerous body they were, were the ſlaves, 
or villains; a lower kind of ceorls (%, who being part of the property of 
their lords (c), were incapable of any themſelves. Theſe are the perſons who 
are deſcribed by fir William Temple, as “ a fort of people who were in a 
te condition of downright ſervitude, uſed and employed in the molt ſervile 
& works; and belonging, they, their children, and effects, to the lord of the 
e ſoil, like the reſt of the ſtock or cattle upon it.” However, the power of lords 
over their ſlaves was not abſolute. If the owner beat out a flave's eye or 


IxTRODUCTION.] 


teeth, the ſlave recovered his liberty (d): if he killed him, he paid a fine to 


the king (e). Theſe ſlaves were of two kinds, prædial and domeſtic. 


Wu ſhall next take notice of the judicature of the Saxons, which depend-- 
ed, as we before ſaid, on the diviſion of land. In the thainland, the thain 


himſelf was the judge: ſo the judge ordinary of the reve-land was the reve, 
or ſhire-reve ; whoſe great court was called the reve mote, or ſhire-mote, and 
at other times the folc-mote (F). And the limits between the official judica— 
ture of the king's courts and the feudal one belonging to the lord, wereſtrictly 
preſerved: only when the lord had no court, or refuſed to do juſtice; or 


when the conteſt was between a vaſſal of one and a vaſſal of another; then. 
the ſuit was referred to the king's court; namely, to the reve-mote of the 


ſheriff, 


Tnoven the ſheriff, earl, or ealderman (by all which names he was known) 
had properly the government of the county; a biſhop was always afſociatod. 


with him in judicial matters. The bjfop and ſheriff uſed twice a-year to go 
a circuit, in the month following Eaſter, and the month after Michaelmas ; 
and held the great court, fince called the fourn, in every hundred. in the 
county, This was the grand criminal court, in which all offences both 
ecclefiaftical and civil were tried, On the examination of the former, the 
biſhop ſat as judge, and the ſheriff as coadjutor, to inflict temporal puniſh- 


ments: in the latter, the ſheriff was judge, and the biſhop his aſſiſtant, to 


aid his ſentences, if neceſſary, by ecclefiaſtical cenſures. 


(a) Spelm. Feuds, p. 14. 
or Theowmen, as appears by LL. Wil. Conq. 65, 66. and in LL. Hen. I. 77, 78. ſerri. 
(c) Spelm. Feuds, p. 14. (4) LL. Alf, ſec..20 (e) Ibid. 17. 7 
Feud, Law, p. 11 


(b) Perſons of this rank were called by the Saxons Theor, 


Dalr. 
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Slaves, 
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PART I. 4 Tur great court for civil buſineſs was the county court, held once every 
CHAP, 1. four weeks, Here the ſheriff preſided ; but the ſuitors of the court, as they were » 
OE called, that is, the frecholders of the county, were the judges; and XZ 
the ſheriff was to execute the judgment; afliſted, if need were, by the 
biſhop. Once a-year, at the Eaſter tourn or circuit, the ſheriff and biſhop 
were to hold alſo a view of frank-pledge ; that is, to ſee that every perſon 
above twelve years of age had taken the. oaths of allegiance, and found 
nine freemen pledges for his peaceable demeanour. 


County court, 


| Our of the tourn were derived two inferior criminal courts, the Hundred I 
1 and the Jeet, for the expeditious and eaſy diſtribution of juſtice, where a hun- bo 
dred or manor lay too remote to be conveniently viſited in the courſe of the 
tourn. The hundred court was held before ſome bailiff, and the leet before 
the lord of the manor's ſteward. Both theſe, though held in the name of a 
ſubject, were the king's courts. Out of the county court was derived an 
inferior court of civil juriſdiction, called the court baron : this was held from 
three weeks to three weeks, and was in every reſpect like the county court ; 
only the lord, to whom this franchiſe was granted, or his ſteward, preſided, 


inſtead of the ſheriff, 


Ix all theſe courts, juſtice was adminiſtered near the homes of ſuitors with 
diſpatch, and without much expence. Beſides theſe, there was a ſuperior 
court, that had a concurrent juriſdiction with them, known by the name of 
"I 3 the wwitienagemote, This court fat in the king's palace, and uſed to remove 

| 8 with arg. The judges, it is ſaid, were the great officers of ſtate, beſides 

ſuch lords as were about the court. The buſineſs of this court confiſted in 

cauſes where the revenue was concerned; where any of the lords had com- 

nl mitted a crime; and in civil cauſes between them. This was the ordinary 
| employment of the court: befides which, offences of a very heinous and 
lit. | public nature committed even by perſons of inferior rank, were heard here 
| originally; and all cauſes in the inferior courts might be adjourned hither, 

on account of any difficulty, or their important conſequences. 
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Nature. of Tux next object of confideration is the nature of property among the 
N pro- Saxons: and firſt, of landed property. It has been a queſtion, long debated 
among the learned, whether the lands of the Saxons were endued with the 

property of feudal tenure; or whether tenures with all their conſequences 

were introduced by William the Conqueror. It would hardly afford much 

inſtruction or amuſement at this time, to enter deeply into an enquiry which has 

been already ſo unſucceſsfully diſcuſſed, and which has divided fo many great 

names, 
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names. Lord Coke (a), Mr. Selden (3), Nathaniel Bacon (c), fir Roger 
Owen (a), and Tyrrell (e), are of opinion, that tenures were common among 
the Saxons. Crag (J), lord Hale (g), Somner (5), fir Henry Spelman (i), 
Dr. Brady, and fir Martin Wright (&), are of opinion, that feuds were firſt 
brought in and eſtabliſhed by the Conqueror. After this difference of 
opinion, ſome later writers have taken a middle courſe, Dalrymple (i) and 
Sullivan () endeavour to compromiſe the diſpute, by admitting an imper- 
tect ſyſtem of feuds to have ſubſiſted before the Conqueſt, 


PERHATsö the latter of theſe opinions may be neareſt the truth. A ſyſtem 


of policy that had prevailed over all parts of Europe, it is moſt probable, 


got footing in England, inhabited by perſons deſcended from the fame com- 
mon ſtock, and poſſeſſed of the country they then enjoyed under like circum- 
ſtances with the nations on the continent. But the feudal law, in the time 
of our Saxon kings, was in no part of Europe brought to the perfection it 
afterwards received ; and in this country, ſeparated from the world, and 
receiving by ſlow degrees a participation of ſuch improvements as were 
made in juriſprudence on the continent, we are not to look for a complete 
ſyſtem of feudal law. At the later part of this period feuds were very little 
more than in their infant ſtate ; they were ſeldom more than eſtates for lite, 


(a) 1 Inſt. 776. () Titles of Honour, 510, 511. (0% Hiſt. Diſc. 161. 


(d) When I had entered upon this enquiry into the hiſtory of our law, 1 looked into the Harleian 


collection, if any thing could be there found on the ſubject; and there I diſcovered a manuſcripr 
of ſir Roger Owen, on“ the antiquity and excellency of the common laws of England.“ I con- 
ſidered this as a valuable acquiſition ; and particularly ſo, when I ſoon afterwards found ſeveral. 
writers had ſpoken of ſuch a manuſcript, which they had ſeen, and which they regretted had 
not been made public. I found it mentioned ſomewhere in 'Tyrrell's Biliotbeca Politica ; in 
the collection of teſtimonies prefixed to Wingate's edition of Britton; and, laſt of all, in 
Mr. Barrington's Obſervations upon the more Antient Statutes ; Who ſeems to ſpeak of it as a 
work that had diſappeared, and which was not known to be now extant. There are two 
copies of it: one of them is comprized in one folio volume, the other fills three folios ; 3 both of 
them, particularly the laſt, very fair and perfect. 

I turned over theſe volumes, in hopes of getting from thence ſome lights to aſſiſt me in my 
reſearches; but was wholly diſappointed. It ſeemed to me to be written upon a ſyſtem, with 
a view to maintain the popular argument of thoſe times, that our conſtitution and laws 


were derived, not from the Normans, but the Saxons ; and that the Conqueror made no altera- 


tion therein. As this is the great aim of his treatiſe, it is confined to the very early period 
of our law, and conſequently furniſhed very few hints for an hiſtorical deduction that went fur- 
ther down. I believe I have not had occaſion to quote him more than once. 

I underſtand fir Roger Owen was a judge, and a great antiquarian ; he was a particular friend 
of Whitelock ; who quotes him in his Commentary on the Parliamentary Writ, vol. 1. p, 208. 
See Barr, Obſ. Stat. p. 116. 


(e) Eg 7” 2, p. 84. (f) De Ju, Feud. 0. (g) Hiſt. Com. Law. 107. 
(4) Gavel. (%) Gloſ. Feudum. (k) Ten. 57. () Feud, Lax. 
(m) Let, .. | | 
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It appears there were eſtates of this kind, under a ſpecies of tenure, among 


EM 


the Saxons; and it has before been faid, that there was the relation of | 


lord and vaſſal. 


W1rTrovr engaging in a controverſy of this extent and difficulty, it will 
be more ſatis factory to obſerve what facts we really know of the property of 
their lands, than hunt after concluſions which have eluded the greateſt learn- 
ing and ſagacity. We know that the lands of the Saxons were liable to the 
trinoda neceſſitas; one of which was a military ſervice on foot; another, arcis 
conſtructio; and another, pontis conſtructio. They were in general here- 
ditary ; and they were partible equally among all the ſons. They were 


alienable at the pleaſure of the owner ; and were deviſable by will. They 


did not eſcheat for felony; and landlords had a right to ſeize the beſt beaſt 


or armour of his dead tenant as a heriot. This is the outline of landed pro- 


perty among the Saxons. 


Ir ſhould ſeem that a legal transfer might be made of lands by certain cere- 
monies, without any charter or writing. in RET phus ſays, conferebantur prædia 
nudo verbo, abſque ſcripto vel chartd, tantùm cum domini gladio, vel galed, vel 
cornũ, vel cratere, et plurima tenementa cum ſtrigili, cum arcu, et nonnulla cum 
ſagitid (a). Thus Edward the Confeſſor granted to the monks of St. Edmund, 
in Suffolk, the manor of Brok per culteilum (%); and holding by the horn, 
by the ſword, by the arrow, and the like, were common titles of tenure. 
However, deeds or charters were in ufe. Theſe were called generally 
Gewrite, i. e. a writing; and the particular deed by which a free eſtate might 
be transferred was uſually called Landboc, libellus de terrd, a donation or grant 
of land (c). The land ſo paſſed was called Bocland; and the perſon who 
transferred to another was ſaid to gebocian him of it. An Anglo-Saxon charter 
of land has alſo been called Telligraphum (d), probably becauſe the land 
was therein deſcribed by its ſituation and bounds ; but this appellation has 
been given to them moſt likely fince the Conqueſt, as a tranſlation of the 


word Landboc. Cyrographum is another name by which Anglo-Saxon charters - 
were known : but thoſe denoted by this name were of a peculiar kind; ſuch as 


had the word Cyrographum written in capital letters either at the top or 
bottom of the charter, and cut thro? or divided by a knife (e). 

BEFORE the time of Edward the Confeſſor, the uſage was to ratify charters 
by ſubſigning their names with holy crotles. This was 1 Ow, by the partics 


(a) Hiſt. Croy. 901. Franc, 1601. (b) Mad. Form. Din, pa, 1. (c) Mad. Form. 283. 


(%) From: tells and apo. (% Mad. Form, Diſſ. 2. 
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and witneſſes. It is generally believed „that Edward the Confeſſor was the firſt 
who brought into this kingdom the cuſtom of affixing to charters a ſeal of wax. 


is 
PART f. 
CHAP. 1. 


a n 
It is ſaid, that being in Normandy, at the court of his couſin William, he s AXONS. 


there learned ſeveral Norman cuſtoms; and among others which he tranſ- 


planted hither, was this of ſealing deeds with wax. Tho' the word figillum 
often occurs in charters before his time; yet ſome great antiquarians (as 
fir Henry Spelman) have agreed, that it did not mean a ſeal of wax, but was 


uſed ſynonimouſly for fignum, as the fign of the croſs and other ſymbols made 
uſe of in thoſe times (a). — 


TERRE is no evidence that the Saxons made any diſtinction between real 
and perſonal property: the whole property of a man came under the general 
deſcription of res; and under that denomination was ſubject to the ſame 
ſucceſſion ab inteſtato, and might be given or diſpoſed of by will. 


We are not to imagine that the power of diſpoſing by will was allowed | 
without reſtriction; for we have every reaſon to conclude, from the prevailing 


cuſtom of the realm in the next period, that they reſtrained a man from to- 
rally diſinheriting his children, or leaving his widow without a proviſion. 
After ſuch duties were reaſonably performed, the remainder of his effects were 
at his own diſpoſal. Confiſtently with ſuch ſentiments, we find the law eſta- 
bliſhed with regard to the eſtates of inteſtates (4). Sive quis incurid, five morte 
repentind fuerit inteſtatus mortuus, dominus tamen nullam rerum ſuarum partem 
(preter eam que jure debetur herioti nomine) /ibi aſſumeto. Verim poſſeſſiones 
uxori, liberis, et cognatione proximis, pro ſuo cuique jure diſtribuantur. 


Tuxxx does not appear ſufficient in the monuments of Saxon antiquity to 
make us aſſured how they ordered the authentication of wills. It may, how- 
ever, be conjectured, with ſome probability, that cyrographated or indented 
copies might be left with the alderman or ſheriff of the county, or with the 


lord who had a court or franchiſe, where all proccedings, ſpiritual as well as 


temporal, were uſually had. It is more clear, that in this court was made 


the diſtribution of inteſtatesꝰ effects, according to the proportions above laid 


down. From this may be derived the exemption which ſome manors claim 


to have probate of wills in the lord's court at this day, without the controul £ 


or interpoſition of the biſhop. 


ALL contracts for the buying or bartering = any thing were required to 


be made in the projence of witneſſes. This was as much to prevent the 


(a) Mad. How. Dif, 27. (a) Leg. Can, c. 68. 
Par L à„ Omer: + 
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fale of ching ſtolen, or improperly obtained, as to preſerve the memory of 
contracts and obligations. A law of king Etheldred- ordained: (a); tha if 
there were no witneſſes to a contract, the thing bargained for ſhould be for- 
feited to the lord of the foil, ml enquiry was made about the real 
ownerſhip. | $480 

TH1s regulation about contracts is ee artec in the Saxon 


laws; and the beneficial conſequences of ſuch ſtrictneſs muſt have been uni- 


verſally felt. It had the effect of precluding queſtions and litigations about 
matters of contracts, and keeping the law of property in a very plain and in- 
telligible ſtate. 3 

As the forms and circumſtances under which property could decame a 
ſubject of debate in their courts, were few and ſimple; ſo the proceedings 

muſt in a like degree. have been uniform and unembarraſſed. While the 
objects of legal enquiry admitted of little modification, and contained 
very little artificial learning, the freeholders of the county were, no doubt, 
very competent Judges of the matters they were to determine; and the 


parties themſelves were equally qualified to be their own advocates. - Cauſes 


were commenced by lodging a complaint ; the admiſſion of which by the 
officer of the court, and giving a day to the parties, conſtituted, perhaps, all 


| the practical knowledge of the law. 


Bzrore we ſpeak of the criminal law of the Saxons, let us take a.view of 
that remarkable. inſtitution of theirs ſo neceflary towards a due execution of 
it; that is, the police eſtabliſhed by Alfred. * 


Ir is ſaid, that a hundred neighbouring | families compoſed a Bod aa the 
name imports; ten ſuch families conſtituted a ty/bing, decennary, or fribourg 
over which there preſided an officer called the head of the fribourg (B). Every 
man in the kingdom was expected to belong to ſome decennary; and thoſe 
who did not, were conſidered in the light of offenders, and accordingly put 
in priſon, till they could get ſome one to take them i in, or become pledges | 
for their good behaviour. In theſe decennaries, every man was pledge for. 
another (thence called frank- pledge) that he demeaned himſelf orderly, and 
would ſtand to the enquiries and awards of juſtice, If any one fled from, 
juſtice, the term of thirty-one days was given to the decennary to produce the 
offender. If he did not then appear, the head of the fribourg was to take two 
principal perſons of his own decennary, and from the three neighbouring 
decennaries, the head and two of their members; and theſe, together with him- 
ſelf, making twelve, were to purge him and his decennary from any wilfulneſs 


ww 
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or privity to the offender's erime or flight: and if he could not proctire com- PART 1. 


purgators, as above, he and his decennary were to make, of themſelves, 2 CHAP. I. 
compenſation to the party injured. | WE" wr 


SAXONS: 
So great care was taken that perſons ſhould be well known before they 
were harboured, that if any one took a ſtranger in, and ſuffered him to ſtay 
three nights under his roof, and he ſhould commit any crime; the perſon ſo 
harbouring was conſideted as having made himſelf a pledge for him, as for one 


of his own family; and was, upon the abſconding of the offender, to make 
amends to the injured perſon (a). 


Ax eſtabliſhment like this, contributed more effectually than any other 
to the prevention of crimes, as wellas to the detection of offenders. 


Wx ſhall now take a curſory view of the penal code of this people. The 
Saxons were particularly curious in fixing pecuniary compenſations for injuries 
of all kinds; without leaving i it to the diſcretion of the judge to proportion 
the amends to the degree of injury ſuffered. Theſe penalties were more or 
leſs, according to the time or place in which the wrong was committed, or 
the part of the body or member which was injured (6). The cutting off an 
ear induced the penalty of thirty ſhillings ; if the hearing was loſt, ſixty ſhil- 
lings : ſo, ſtriking out the front tooth was puniſhed with a fine of eight 
ſhillings ; the canine tooth, four ſhillings 3 the grinders (genuinos), ſixteen 
ſhillings (c): if a common perſon was bound with chains, the amends were 
ten ſhillings ; if beaten, twenty ſhillings ; if hung up, thirty ſhillings (d). 

Ix the ſame manner injuries to propetty were generally confidered in a eri. 

minal light; and the ſpecific amends to be made by the wrong doer to the 
injured party, were fixed by law. A man who mutilated an ox's horn was to 
pay ten - pence; but if it was a cow, then two-pence : a like diſtinction was 
made between cutting off the tail of an ox or a cow (e). To fight or make 
a brawl in the court or yard of a common perſon, was puniſhed with a fine 
of ſix ſhillings ; to draw a ſword in the ſame place, even though there was 
no fighting, with a of three ſhillings : if the party in whoſe yard this , 
happened was worth\fix hundred ſhilhngs, the amends were treble; and were 
increaſed further, according to the circumſtances of the perſon whoſe houſe. 
and territory were ſo violated (). 


Criminal law. 


(a) Leg. Alf. 31. ; (e) Leg. Inæ, 59. a (F) Leg. Alf. 35+ | 1 
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A SYSTEM 
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A $YsTEM of regulations framed in this manner, ſeem to have converted 

| CHAP, I. all notions of civil redreſs for injuries into a criminal enquiry z; while the 
SAXONs, degree and circumſtances attending the fact, both which it was out of the 

1 = 0 power of legiſlation exactly to reach, made no part of the judicial conſidera- 
vt tion; but the judge was to award the ſame ſtated fine, in all caſes which 
could be brought within the letter of the legal deſcription. However, theſe 
penalties had ſo far the nature of a civil redreſs, as they were given in the 
way of compenſation to the injured perſon. | 


Bur the notion of compenſation run through the whole criminal law 
of the Anglo-Saxons; whoallowed a ſum of money as a recompence for every 
| kind of crime, not excepting the death of a man. Every man's life had its 
Were, value, called a were, or capitis eſtimatio. This had been various at different 
periods (a); therefore, in the time of king Athelſtan, a law was made to 
ſettle the were of every order of perſons in the ſtate. The king, who on 
this occaſion was only diſtinguiſhed as a ſuperior perſonage, was rated at 
30,000 thrymſz ; an archbiſhop or earl, at 15,000; a biſhop or ealderman, 
at 8000; belli imperator, or ſummus præfectus, at 4, ooo; a prieſt or thane, at 
2, 00; a common perſon, at 267 thrymſæ. However, the were ſtill differed 
in different parts of the nation (3). When any perſon was killed, the ſlayer 
was to make compenſation to the relations of the deceaſed, according to the 
value ſet upon his rank in life. In the caſe of the king, half the were went 
i to his relations, and half to his people. If the deceaſed was a' ſtranger, or 
. had no relations, the were was to be divided, half to the king, and half to 
the moſt intimate companion of the deceaſed (c). 


As the manners and notions of this people would not allow them to ſubmit 
to any harſher puniſhment in the firſt inſtance; it was endeavoured to render 
this as ſevere as poſſible. The were was not to be remitted (d); and to make 
the offender an example, as well as to prevent the effuſion of blood, all his 
own relations were, by a law of king Edmund (e), diſcharged from the obli- 
gation of abetting him againſt the feud of the relations of the deceaſed ; whoſe 
deadly reſentment he was to ſupport alone, till he had paid the were. A 
homicide was alſo excluded from the preſence of the king. 


0 | Bur this were, in caſes of homicide, and the fines that were paid in caſes 
of theft of various kinds, were only to redeem the offender from the proper 
puniſhment, which was death ; and that was redeemable, not only by money, 

1 but by ſome other pain or forfeiture : hence it is that we hear of a great 

1 variety of corporal puniſhments. A perſon ten charged with theft, was to 
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loſe his hand or foot (a). There was alſo the pain of baniſhment and 
ſlavery (4); and at one time it was enacted (c), that houſe-breaking, burn- 
mg of houſes, open robbery, manifeſt homicide, and treaſon againſt 
one's lord, ſhould be inexpiable crimes ; that is, not to be redeemed by any 
nn compenſation, or any pain or mutilation. 


'Tavs far of puniſhments. We come now to conſider the notions they had 
of crimes, and their nature. A perſon preſent at the death of a man was look- 
ed on as particeps crimimis, and as ſuch paid his fine (4). A perſon killing a 
thief, unleſs he purged himſelf by oath before the relations of the deceaſed, 


relating all the circumſtances of the fact, and that immediately, paid his | 


fine (e). If one hewing a tree killed a man, the relations were intitled to 
the tree, if they took it within thirty days (); which was in the nature, and 


might perhaps be the origin of, deodands. It does not appear that they made 


any diſtinction in the degrees of homicide z; but there was one inſtance of it 
which deſerves to be taken notice of; and that is, where the fine called 


murdrum was paid. It is ſaid, that Canute being about to leave the king- 


dom, and afraid that the Engliſh might take advantage of his abſence to 
oppreſs or deſtroy his own ſubjects, the Danes, procured the following law 
to prevent ſecret homicides : That when any perſon was killed, and the 
ſlayer had eſcaped, the perſon killed ſhould be always conſidered as a Dane, 
unleſs proved to be Engliſh by his friends or relations; and in default of 
ſuch proof, the vill ſhould pay forty marks for the Dane's death ; and, if it 
could not be raiſed in the vill, that the hundred ſhould pay it: a policy 


that, it was thought, would engage every one in the prevention or pro- 


ſecution of ſuch ſecret offences (g). It was upon this ſort of policy that 
preſentments of Enpliſhery, as they were afterwards called, were founded. 
LARCENY, called by the Saxons ftale, might have been committed by a child 
of ten years old (þ) ; but afterwards this crime was not imputed, unleſs the 
child was twelve years of age (i). If all the family of a thief were privy, 
they were, as the law ſtood, all to be made ſlaves (). Where there was not 
that privity in a family, the mul& in caſe of theft was, at one time, fixty 
ſhillings; at another time, one hundred and twenty ſhillings. (2). Such 
regard was paid to the character of a wife, and the ſubjection ſhe was ſup- 
poſed to be under to her huſband, that when any thing ſtolen was found in 


(a) Leg. Inz, 18. (% Leg. Can. 6. (eh) Leg. Can. „ 
Leg. Alf. 26. (e) Leg. Inæ, 34. (J) Leg. Alf. 13. (g) Leg. Confeſſ. 15, 16. 
(>) Leg. In, 7. | () _ Athelft, 1. (#) Leg. Inez, J* (1) Leg. Athelſt. I's 


the 


73 
PART I. 


CHAP, I. 
—  — 
SAXONS 


Murder. 


Earceny. 


14 


PART I. 
CHAP. I. 


ACS — 
$SAXONS. 


| i | Deadly feuds. 


Sanctuary . 


| 


HISTORY OF THE f{InTronverioN: 


the houſe, the law conſidered her as no party in the men unleſs it were 
manifeſtly in her ſeparate cuſtody (a). | 

A MORE atrocious kind of theſe offenders were called, when they came 
in a body of ſeven, theof, or predones ; if more than ſeven, they conſtituted 
turma ; if more than thirty-five, they were then exercitus (: which ſhews 


in what manner theſe people carried on their wennn in the times before 
Alfred reformed the police. 


Faris ſwearing was, at firſt, only puniſhable by a fine of one wade and 
twenty ſhillings (c). Afterwards (4), falſe ſwearers were conſidered as no 


longer intitled to credit, and were obliged to purge themſelves, not by their 


own affirmation on oath, but by the ordeal : they were ſometimes excom- 
municated. IDE 


BrrAcues of the peace were ſeverely puniſhed, as leading uſually to 
bloodſhed and death, If a perſon fought in the king's palace, his life was in 
the king's hands, unleſs he redeemed it with a fine (e); and particular 
penalties were inflicted on thoſe who fought in the preſence of the archbiſhop, 
biſhop, and alderman (/); or in the city or town where the biſhop and 


alderman were then holding their court (g). But a law of king Edmund's 


was ſo ſevere (Y), that if any one attacked another in his houſe, or broke the 
peace there, he ſhould forfeit every thing, and his life ſhould be at the king's 


. diſpoſal. The great occaſion of violent breaches of the peace, were the 


deadly feuds by which people in thoſe times revenged the death of a relation, 
This method of proſecuting offenders had become ſo habitual to the people, 
that it appeared neceſſary even to make it a part of the penal code; and 
accordingly it was put under reaſonable regulations by a law of Alfred (i). 
But, at length, it was thought expedient to give a check to it; which was 
done by a law of Edmund (&). This directs, that ſomebody ſhould be de- 
puted, in the nature of an arbiter, to the relations of the deceaſed, engaging 


that the flayer ſhould make compenſation. He, in the mean time, was to be 


put into the hands of this arbiter, who was to ſee that ſufficient ſureties were 
taken for paying the were in twenty-one days; during which time there was 


to be a peace, by mutual compact. 


Very carly after the Saxons had been converted to Chriſtianity, places of 


public worſhip were held in ſuch reverence, that a criminal flying thither 
was there allowed protection, whatever his crime might be (7). It was uſual 


(a) Leg. "wy 58. Leg. Can. 74. (9) Leg. Inæ, 13, 14, 26. (c) Leg. Ine, 14, 
(4) Leg. Edw. 3. (e) Leg. Alf. 7 (f) wid. 15. 34. () Thid. 36. 
(b) Lox. Edm. (7) Leg. Al. 38. (#) Leg. Edm. 7. (1) Leg. Inæ, 5. 
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to fly to ſuch a place of ſecurity, to avoid the inſtant reſentment of the ag- 
grieved'party, till proviſion could be made for paying the compenſation due, 
In a ſtate of foctety like that among the Anglo-Saxons, the immunity in- 
dulged to places of worſhip was politic, humane, and neceſſary. It prevented 
the ſhedding of blood, and preſetved the peace. Accordingly a penalty was 
inflicted on thoſe who dared to violate this place of ſanctuary, by evil- 


treating the culprit white there (a2); the pax ecclfies being more ſacred, 
and in this inſtance better protected by law, than the king's peace. The 


offender might ſtay there thirty days, and was then to be delivered to his 
relations unhurt and ſafe (4). Notwithſtanding this regard for churches, 
there ſeems to have been no immunity granted to the perſons of churchmen. 
If a clerk committed homicide, he was to be degraded from his orders; and 


make his compenſation and ſuffer mann in the ſame manner as any 
other perſon (e). 


Tux bringing of eriminals to juſtice was very much facilitated by the po- 
lice eſtabliſhed in the reign of Alfred. The proceeding, the mode of trial, 
and the proof, were very remarkable parts of the Anglo-Saxon juriſprudence. 
The proſecutor, or accuſor, as he was called, made his charge; which, it 
ſhould ſeem, was ſufficient alone to put the perſon accuſed on his defence. 
The defence and anſwer to this charge was this: If it was a matter not of 
great notoriety, but ſuch as might admit of ſome doubt, the party purged 
himſelf by his oath, and the oaths of certain perſons, called thence compurga- 
tors, vouching for his credit, and the belief they had of his ſpeaking truth; 
and this was held a complete acquittal from the imputation. But if he 
had been before accuſed of larceny or perjury, or had any otherwiſe been 
rendered infamous, and was thought not worthy of credit, he was driven to 
make out his innocence by an appeal to heaven, in the trial by ordeal. This 
was of ſeveral kinds. The two principal were by water and iron; by wa- 
ter hot or cold, and by hot iron: the iron was to be of one, two, or three 
pounds weight; and 'was eee called fimple, double, or triple 
_ ordeal. 

Tu ordeal was confidered as a religious ceremony, and was therefore con- 
ducted with much fotmality in preparing the perſon, the watef, or the iron; 
all under the direction of the prieſt, Three days before the trial, the culprit 
was (4) to attend the prieſt, be conſtant at maſs, make his offering, and in the 
mean time ſuſtain himſelf on nothing but bread, falt, water, and onions, 
On the day of trial, he was to take the ſacrament, "aki ſwear that he was not 


(a) Leg. Alf, 2. (6) Ibid. 5. (e) Leg. Can, 36. 38, (4) Leg. Athelſt. 23, 
e . guilty 
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guilty of, or privy to, the crime imputed to him. The accuſor and accuſed 
were to come to the place of trial, attended with not more than twelve per- 
ſons each, probably to prevent any violence or interpoſition; and a produc- 


tion of more than that number by the accuſed would have amounted to a 


conviction, The accuſor was then to renew his charge upon oath, and 
the accuſed proceeded to make his purgation. If it was by hot water, he was 
to put his hand into it, or his whole arm, according to the degree of the 
oftence :. if it was by cold water, his thumbs were tied to his toes, and in 


this poſture he was thrown into it. Before this, the water was exorciſed in a 


folemn manner. If he eſcaped unhurt by the boiling water, which might 
eaſily be contrived by the art of the prieſts, or ſunk in the cold water, which 
would certainly happen, he was declared innocent. If he was hurt by the 
boiling water, or ſwum in the cold, he was conſidered as guilty (a). 

IF the trial was to be by the hot iron, his hand was firſt ſprinkled with 
holy water; then taking the iron in his hand, he walked nine feet, The me- 
thod of taking his ſteps was particularly and curiouſly appointed. At the 
end of the ſtated diſtance he threw down the iron, and haſtened to the altar ; 
then his hand was bound up for three days, at the end of which time it was 
to be opened; and from the appearance of any hurt or not, he was declared 
in the former caſe, guilty, and in the latter, acquitted, Theſe trials by 
water and fire were called, each of them, Judicium Dei. 

ANOTHER method of trial was by the Offa execrata, or Corſned ; which was 
that by which the clergy were uſed to purge themſelves, and which they 
choſe, probably, as the leaſt likely to put the party to any peril. A morſel of 


a bread was placed on the altar with great ceremony and preparation, which 


the perſon to be tried was to eat : if it ſtuck in his throat, this was to be 
confidered as a token of his guilt. Thus, in this inſtance and that of the 


cold water, a miracle was ſuppoſed to be wrought, to prove the guilt of the 


perſon ; in thoſe of the hot water and hot iron, the like divine interpoſition 
WAS expected to demonſtrate his innocence. Another method of applying 
this trial by hot iron, was by placing red-hot plough- ſhares at certain di- 


ſtances, and requiring the delinquent ro walk over them; which if he per- 
formed unhurt, was conſidered as a proof of his innocence, Another ordeal 
was, that of the croſs. This was performed by placing two ſticks, one with a2 
croſs carved upon it, and one without; and making the culprit chuſe one of 
them blindfolded. If he hit upon that which had the croſs upon it, this piece 


of good - fortune was looked upon as an evidence of his innocence. 


(a) Leg. Athelſt. 23. N 4) 
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Trxest ſeem to be the only methods of inveſtigating truth in criminal 
enquiries. 

Ir may be obſerved, that the Anglo-Saxons made a diſlinction between 
manifeſt or open offences, and ſuch as were not ſo public; and the degree 
of puniſhment was proportioned accordingly, It has been obſerved, that 
this implies ſome doubt entertained by themſelves of their methods of proof (a); 
but it may be remembered, that the Romans made the like diſtinction, and 
inflicted only half the puniſhment on ſurtum non maniſeſtum, which they did 
on that which was manifeſium. 


Nexr as to civil cauſes, and the manner in which they were tried. It ſeems, 
that cauſes in the county and other courts were heard and determined by an 
indefinite number of perſons called /eFatores, or ſuitors of court; for there is 
no great reaſon to - believe that they had any juries of twelve men, which 
was an invention of a much later date, Theſe uſed to give their judgment 
or verdict upon the matter of fact and of law. It may be a doubt, whether 
they ever acted as an inqueſt to make enquiry of crimes and delinquents, as 
juries did after the Conqueſt, In a law of king Ethelred (3), there 


is a proviſion that there ſhould be twelve thanes, or liberi homines of ſuperior 


conſideration and parts, whoſe concurrence was made neceſſary, However, 
it ſhould ſeem, theſe were rather aſſeſſors to the judge of the court, than a 


part of the ſuitors, or indeed any thing like a jury (c). By all the monu- 


ments that remain of theſe times, it appears, that the number of ſeFatores 


was various, according to the cuſtom of different places ; and perhaps in 
moſt inſtances depended on chance and convenience ; but in no caſe is there 
the leaſt reaſon to believe that they were confined to the number twelve (4). 
Theſe ſectatores diſcharged their office, it is thought, without any other obli- 
gation for a true performance of it, than their conſcience ; for it does not 
appear that they were ſwor to give a true verdict (e). It is not improbable, 
that the tbanes in the counties, the citizens in boroughs, and thoſe who were 
the /eFatores in other courts, might determine all cauſes, in like manner as 
peers of the realm, at this day, determine in criminal caſes, without an oath, 

There is at leaſt a perfect filence as to this ſubject in the remains of antiquity ; 
and the moſt we can conjecture is, that they might perhaps ſolemnly engage 
to ſpeak the truth in all caſes which ſhould come before them, without re- 
newing it in every particular cauſe (F). 


(a) Ld. Littl, Hen, II. vol. 5. 292. (5) Leg. Ethel. ca, 4. (e) Hickes' The, Di, Ep. 44 
(a) Ibid. 33. (e) Ibid. 2. (J) Ibid. 42. 
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PART I. Ir is not unſuitable with what has been already faid of the modes of proof 

CHAP, I. uſed by theſe people, to ſuppoſe that they admitted the-oath of the defendant 

22275 in civil cauſes, when that oath was ſupported by compurgators; who were 

perſons who ſwore that they believed what he ſaid to be true. The laws re- 

quiring witneſſes to all contracts, ſupplied evidence almoſt in all enquiries 

about them ; but where that was not the caſe, it ſeemed confiſtent enough 

with the eſtabliſhed order of living in thoſe times to allow credit to a man's 

oath, when ſupported by the concurring teſtimony of others to his eredit. 

The ſmall diſtricts fnto which the people were divided, and the conſequent re- 

lation which by law they bore to cach other, furniſhed abundant opportuni- 

ties for a man's character to be known; and declarations of his neighbours 
concerning his credibility might be received with ſome confidence. 


Ir cannot be diſſembled that ſome learned men have been of opinion, 
that the trial by jury was in uſe among the Saxons; and this point has 
been maintained with the ſame firmneſs that others have, by thoſe who 
have laboured to prove the antiquity of our juridical conſtitution, This 
opinion may, probably, have been founded on the ſimilitude there is be- 
tween ſefatores and jurors; which, on a ſuperficial view, may indeed deceive. 
However, it is intended to ſpeak correctly, when it is faid, that the trial by 
jury did not at this time exiſt; and if the reader will ſuſpend his judgement 
till he comes to thoſe times when the trial by jury was really eſtabliſhed, he 
will then ſee diſtinctly the eſſential difference between ſectatores, compurgatores, 
and juratores; and in what caſes they were each reſorted to, as proper modes 
of enquiry. | | 
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Txr1s is a ſketch of that ſyſtem of juriſprudence which ſubſiſted among our 
Saxon anceſtors, The materials which furniſh any knowledge of it are ſo few 
„ and ſcanty, that it is with the utmoſt difficulty any thing conſiſtent can be col- 
lected from them. This muſt give riſe to a variety of opinions, according to 
the prejudices and different turns of thinking in antiquarians. However, 

rho' the accounts given of this people and their legiſlation may be different, 
where ſo much depends on conjecture ; perhaps the cleareſt opinion that can 
be formed reſpecting ſuch diſtant and obſcure times, is not worth defending 
with much obſtinacy. 


Ox this the reader will be able to judge, when, in the courſe of this Hiſtory, 
«1088 he finds inſtitutions either ſo abundantly ſuperinduced upon the e 
ma | work, or entirely ſubſtituted in the place of it, that very little remains of t 
. Saxon juriſprudence can be traced, even in the earlieſt times of our known law, 
1 | after the Conqueſt, The parts which alone ſurvived that revolution, ſeem 
"Mi | ah 
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to have been the methods of trial, ſome notions of criminal law, and the 
ſcheme of police, The others were | hs ſuperſeded, and at length are 
no longer known. : 

Ix remains now to enquire what ſteps were taken by the Anglo-Saxons in 
collecting and 1 een their laws, and what monuments they left of their 
legal polity. 

Wx are told, that hs great and good king Alfred, beſides the regulations 
be made for the good order and government of his people, ſecing how various 
the local cuſtoms of the kingdom were, made a collection of them; and out 
of them compoſed his Dom Boc, or Liber Judicialis. He intended this as a 
code for the government of his whole kingdom; and it obtained, with great 
authority, during ſeveral reigns ; being referred to, in a law made by king 
Athelſtan, as an authoritative guide (a). 

However, this work, valuable as it was, had probably the defects of all 
original undertakings. On that account, as well as on account of the 
irruption and ſettlement of the Danes, and the conſequent prevalence of their 
cuſtoms, it was found neceſſary in the days of king Edgar to reviſe this com- 
pilation, or make another more full, and more ſuitable to the then ſtate of 
the law. This, however, was left unfiniſhed ; ſo that the grand work of mak- 
ing a complete code of Engliſh law fell to the part of Edward the Confeſlor ; 
who is ſaid (þ) to have collected from the Mercian, Weſt Saxon, and Daniſh 
law, an uniform body of law to be obſerved throughout the kingdom (c). 
From this circumſtance, the character of an eminent legiſlator has been 
conferred by poͤſterity on Edward the Confeſſor; endowing him with a ſort 
of praiſe nearly allied to that of Alfred: for as he was dignified with the 
title of legum Anglicanarum Conditor, the other has been called Reſtitutor. 
Tus Dom Bos of Alfred was in being about the time of Edward IV.; but we 
hear nothing of the fate attending the volume compiled by Edward 
the Confeſſor. As to the nature of the work; it ſeems probable, that as the 
Danes had now become incorporated into the body of the people, their laws 
were melted down into one maſs with the Mercian and-Weſt Saxon; and all 
together compoſed a ſet of, laws to govern both people. This moſt likely 
was done with equable qualifications of all theſe laws, ſo as to render ſubmiſſion 
to them, by both nations, neither ſtrange nor oppreſſive. However, it ſhould 
ſeem, there was always a regular intimation what was Saxon, Mercian, or 
Daniſh; as we find in the laws of William the Conqueror, which were de- 
ſigned to make certain alterations in thoſe of Edward, that theſe are * ſpoken 
of by their own names, as different ſubſiſting laws. 


- (41 * 8. (6) Forney Hen, II. Leg. St. Edw. 35 to 36. Lamb. p. 149. (c) r Bla. 66. 
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HISTORY OF THE f{lInTROpUeTION. 


As this collection of Edward the Confeſſor comprized in it the whole law of 
the kingdom, it contained not only the unwritten cuſtoms, but the laws and 
ſtatutes made by the ſeveral kings. By the loſs of this volume, we are left 
very much in ignorance as to the extent, ſcope, and nature of theſe cuſtoms. 
It is not ſo with the written laws of theſe times ; for we have many of theſe 
ſtill remaining, which we ſhall enumerate preſently. Theſe remains of 
Saxon legilation give us ſome inſight into the nature of their juriſprudence. 

As laws, if not made to create ſome new regulation, are deſigned to reſtrict, 
amend, or enlarge ſome pre-exiſtent cuſtom, or law ; they always enable us 
to make ſome conjectures reſ pecting the ſubject upon which they are intended 
to operate. From theſe Saxon laws we may pronounce, that matters of 
judicial enquiry were treated with great plainneſs and ſimplicity. Like the 
laws of a rude people, they are principally employed about the government 
of the police, and accordingly contain an enumeration of crimes and their pu- 
niſhments. As this makes the greater part of the Saxon laws now exiſting, it 
may fairly be concluded, that the Dom Boc of Alfred and the compilation of 
Edward the Confeſſor were moſtly filled with the ſame kind of matter. 


Tur firſt of the Saxon laws, now in being, are thoſe of king Ethelbert. 
Theſe are the moſt antient laws in our realm, and are ſaid to be the moſt 


-antient in modern Europe. This king reigned from 561 to 636. The next 
are the laws of Hlothaire and Eadric, and of Wihtred, all kings of Kent. 


Next are thoſe of Ina, King of the Weſt Saxons. After the Heptarchy we have 
the laws of Alfred, Edward the Elder, Athelſtan, Edmund, Edgar, Ethelred, 
and Canute, Befides theſe, there are canons and conſtitutions, councils, 
and other acts of a public nature. Theſe are in the Saxon language, and were 
ſome of them collected in one volume in folio, by Mr. Lambard, in the time 
of queen Elizabeth, to which additions have ſince been made by Dr. Wilkins. 


They compoſe, all together, a body of Anglo-Saxon laws for civil and eccle- 
fiaſtical government, 


W'r have refrained from mentioning ſome laws which have gone under 
the name of Edward the Confeſſor, as they have been rejected for ſpurious, upon 
the fulleſt confideration of antiquarians. They are in Latin, and bear evi- 
dent internal marks of a later period. They are ſuppoſed to have been 
written, or collected, about the end of the reign of William Rufus ; and 
are to be found in the collections mentioned above. 
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WILLLIAM the CONQUEROR to JOHN. 


De Conqueſt—Saxon Laws confirmed—The Laws of William the Conqueror — 
Trial by Duel in Criminal 9ueſtions—Eftabliſhment of Tenures — Nature of 
'Tenures—Different Kinds of Tenure—Villenage—Of Eſcuage—Conſequentes of 
Tenure—Of Primogeniture — Of Alienation—Of Judicature—The Curia Regis — 

Fuſtices Itinerant—The Bench—The Chancery — Judicature of the Council— 

O the Spiritual Court—Of the Civil and Canon Law—Dotrines of the 
Canon Law— Probate of Wills —Conſtitutions of Glarendon—Of Trial by Duel 
in Civil Queſtions — Of Trial by Fury—By the Afſiſe—Of Deeds — A Feoffment 
— A Fine—Of Writs—Of Records, 


HE acceſſion of William of Normandy to the Engliſh throne makes a 
memorable epoch in the hiſtory of our municipal law, Some Saxon 
cuſtoms may be traced by the obſerving antiquary, even in our preſcat body 
of law; but in the eſtabliſhment made in this country by the Normans, are 
to be "i as in their infancy, the very form and features of the Engliſh law. 
A new order of things now commenced, The nature of landed property 
was entirely changed ; the. rules by which perſonal property was directed, 
were modified; a new ſyſtem of judicature was erected; new forms of pro- 
ceeding were deviſed ; new modes of redreſs conceived ; the face of the 
nation, with reſpect to the rank and condition of individuals, became entirely 
new; and, after fluctuating on à ſingular policy, pregnant with the moſt op- 
Poſite conſequences of freedom and flavery, by degrees ſettled into peace 
and orderly government. A ſtate of things then took place, from which, 
after innumerable alterations, aroſe the preſent frame of Engliſh juriſ- 
prudence, 
Ir has long been a debated queſtion „in what manner William was the conque- 


ror of this iſland ; nor has the diſcuthon been confined to hiſtorians and antiqua- 
ries ; 
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ries : the adherents of modern parties did, at one time, warmly intereſt 
themſelves in the decifion of a point, which they confidered as involving 
conſequences very material to the political opinions they avowed. The 
lovers of high monarchical authority thought they derived a very antient and 
rightful title to all kinds of prerogative in the king, by maintaining that 
William made the people of this country ſubmit abſolutely to him as a 
conquered nation. The friends of liberty, admitting, as it ſhould ſeem, in 
ſome meaſure, that inference, contended as firmly that William never aſſumed 
ſuch powers, and was in truth no conqueror. Attempts have been made to 


explain the term congueſt in ſuch a manner as to get rid of any unfavourable 


concluſions from the word. It is ſaid to have been a conqueſt over Harold, 
and not over the kingdom; that conqueſt fignifies acqueſt, or new-acquired 


feudal rights ; with other explications of the like deſign and import: ſo 


important a matter was it eſteemed to aſcertain the true nature of this event 
in our hiſtory; as if the tyranny of a prince who lived ſeven hundred years 
ago, could be a precedent for the oppreſſions of his ſucceſſors; or any length 
of time could eſtabliſh a preſcription againſt the unalienable rights of man- 
kind. The preſent prevailing notions of free government are founded on 
better grounds than the examples of former ages, when our conſtitution was 


agitated by many irregular and violent movements : they are founded on a' ra- 


tional confideration of the ends of all government, the good of the whole 


community. To leave ſuch uſeleſs diſquiſitions, let it ſuffice to relate the 
fact; that Wilkam put off the character of an invader as ſoon as he con- 


veniently could; and haſtened to quiet the kingdom in the * of its 
own laws, and a due adminiſtration of juſtice. 


Wr are told, that in the fourth year of his reign, at Berkhamſtead, in the 
preſence of Lanfranc archbiſhop of Canterbury, he ſolemnly ſwore that he 
would obſerve the good and approved antient laws of the kingdom, particu- 
larly thoſe of Edward the Confeſſor; and he ordered that twelve Saxons 
ſhould make enquiry in each county, and return what thoſe laws were. 


Waex the reſult of this ſurvey was laid before William, and he had ſet 


himſelf to conſider the different laws of the kingdom more particularly ; 
he ſhewed a diſpoſition to give a preference to the Daniſh, as more conform- 
able with thoſe of Normandy ; being ſprung from the ſame root, and better 
ſuited to the genius of his own ſubjects. This alarmed the Englith, who 
wiſhed to have no more of that law impoſed, than what had been incorporated 


into their cuſtoms by Edward che Confeſſor. "my beſceched him not to 
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recede from his ſolemn engagement; and conjured him by the ſoul of PART 1. 
CHAP, ; 


Edward, who had bequeathed him his preſent ſovereignty, to eſtabliſh the Lug 
Engliſh in poſſeſſion of their laws as they ſtood at the death of rhe Confeſſor. 288 
To this William at length conſented, and ſolemnly ordained, in a general 1 


council (a), that the laws of Edward, with ſuch alterations and additions as 0 K * 


he himſelf had made to them, ſhould be obſerved in all things. 


Ix this manner was the ſyſtem of Saxon juriſprudence confirmed as the 
law of the country; and from thenceforth it continued the baſis of the 
common law, upon which every ſubſequent altcration was to operate. 


-Twovci theſe alterations ſoon grew very confiderable, yet the direct 
and open change by poſitive laws was not great. The laws of William are 
in pari materid with thoſe that remain of the Saxon kings; all except ſuch as 
introduced the feudal conſtitution, and the trial by duel. But a revolution 
was effected through other means, and that by flow and imperceptible 
degrees, The Normans brought over with them a diſpoſition to favour the 
eſtabliſhments of their own country; and the comparative ſtate of the two 

people enabled them to ſueceed in the attempt. Having, from their conti- 
nental fituation, had greater opportunities of improving their polity and 
manners, they had very far ſurpaſſed the Saxons in knowledge and refine— 
ment. This was diſcoverable in their laws ; which were conceived and explain- 
ed with ſome degree of artificial reaſoning. Though this juriſprudence was 
ſimple, compared with what it grew to in after-times, it was conceived on 

principles ſuſceptible of the inferences and conſequences afterwards really 
deduced from it, 


Taz doctrine of tenures being once eſtabliſhed by an expreſs law, all the 
foreign learning concerning them of courſe followed. The other parts alſo 
of the Norman juriſprudence, their rules of property and methods of proceed- 
ing, ſoon began to prevail : they were referred to and debated upon as the 
native cuſtom of this realm, or very fit to be ingrafted into it; and being 
once introduced and diſcuſſed in the king's courts, which were framed upon 

the Norman plan, and prefided over by Norman lawyers, became gradually 
a part of the common law of England. 77h 


Tu revolution effected by theſe means was very important indeed. 
Befides tenures, with all their incidents and properties, the aula, or curia 
regis was eſtabliſhed ; as was the law of eſtates, the uſe of ſealed charters, the 
trial by a jury of twelve men, and the ſeparate juriſdiction of the ecclefiaſti- 


(4) Leg. Cong. 63. 
cal 
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ries: the adherents of modern parties did, at one time, warmly intereſt 
themſelves in the deciſion of a point, which they conſidered as involving 
conſequences very material to the political opinions they avowed. The 
lovers of high monarchical authority thought they derived a very antient and 
rightful title to all kinds of prerogative in the king, by maintaining that 
William made the people of this country ſubmit abſolutely to him as a 
conquered nation. The friends of liberty, admitting, as it ſhould ſeem, in 
ſome meaſure, that inference, contended as firmly that William never aſſumed 
ſuch powers, and was in truth no conqueror. Attempts have been made to 
explain the term congueſt in ſuch a manner as to get rid of any unfavourable 
concluſions from the word, It is ſaid to have been a conqueſt over Harold, 


and not over the kingdom; that conqueſt fignifies acqueſt, or new-acquired 


feudal rights; with other explications of the like defign and import : ſo 
important a matter was it eſteemed to aſcertain the true nature of this event 
in our hiſtory; as if the tyranny of a prince who lived ſeven hundred years 
ago, could be a precedent for the oppreſſions of his ſuceeſſors; or any length 
of time could eſtabliſh a preſcription againſt the unalicnable rights of man- 
kind. The preſent prevailing notions of free government are founded on 
better grounds than the examples of former ages, When our conſtitution was 
agitated by many irregular and violent movements: they are founded on a ra- 
tional confideration of the ends of all government, the good of the whole 
community. To leave ſuch uſeleſs diſquifitions, let it ſuffice to relate the 
fact; that Wilkam put off the character of an invader as ſoon as he con- 
veniently could; and haſtened to quiet the kingdom: in the enjoyment of its 
own laws, and a due adminiſtration of juſtice, 


Wr are told, that in the fourth year of his reign, at Berkhamſtead, in the 
preſence of Lanfranc archbiſhop of Canterbury, he ſolemnly ſwore that he 


would obſerve the good and approved antient laws of the kingdom, Particu- 
larly thoſe of Edward the Confeſſor; and he ordered that twelve Saxons 
ſhould make enquiry in each county, and return what thoſe laws were. 


Wur x the reſult of this ſurvey was laid before William, and he had 92 
himſelf to conſider the different laws of the kingdom more particularly; 
he ſhewed a diſpoſition to give a preference to the Daniſh, as more conform- 


able with thoſe of Normandy; being ſprung from the ſame root, and better 


ſuited to the genius of his own ſubjects. This alarmed the Englith, who 


wiſhed to have no more of that law impoſed, than what had been incorporated 
into their cuſtoms by Edward the Confeſſor. They beſeeched him not to 
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recede from his ſolemn engagement; and conjured him by the ſoul of PART I. 
Edward, who had bequeathed him his preſent ſovereignty, to eſtabliſh the HAP. I. 


— 


Engliſh in poſſeſſion of their laws as they ſtood at the death of the Confeſſor. 2 
To this William at length conſented, and ſolemnly ordained, in a general 3 


council (a), that the laws of Edward, with ſuch alterations and additions as O KH N. 
he himſelf had made to them, ſhould be obſerved in all things. 


Ix this manner was the ſyſtem of Saxon juriſprudence confirmed as the 
law of the country; and from thenceforth it continued the baſis of the 
common law, upon which every ſubſequent alteration was to operate. 


-Trwovci theſe alterations ſoon grew very confiderable, yet the direct 
and open change by poſitive laws was not great. The laws of William are 
in pari materid with thoſe that remain of the Saxon kings; all except ſuch as 
introduced the feudal conſtitution, and the trial by duel. But a revolution 
was effected through other means, and that by flow and imperceptible 
degrees. The Normans brought over with them a diſpofition to favour the 
eſtabliſhments of their own country; and the comparative ſtate of the two 
people enabled them to ſueceed in the attempt. Having, from their conti- 
nental ſituation, had greater opportunities of improving their polity and 
manners, they had very far ſurpaſſed the Saxons in knowledge and refine— 
ment. This was diſcoverable in their laws; which were conceived and explain- 
ed with ſome degree of artificial reaſoning. Though this juriſprudence was 
ſimple, compared with what it grew to in after- times, it was conceived on 
principles ſuſceptible of the inferences and conſequences afterwards really 
deduced from it. ; 


Taz doctrine of tenures being once eſtabliſhed by an expreſs law, all the 
foreign learning concerning them of courſe followed. The other parts alſo 
of the Norman juriſprudence, their rules of property and methods of proceed- 
ing, ſoon began to prevail : they were referred to and debated upon as the 
native cuſtom of this realm, or very fit to be ingrafted into it; and being 
once introduced and diſcuſſed in the king's courts, which were framed upon 
the Norman plan, and prefided over by Norman lawyers, became gradually 
a part of the common law of England. | | 


Trax revolution effected by theſe means was very important indeed. 
Befides tenures, with all their incidents and properties, the aula, or curia 
regis was eſtabliſhed ; as was the law of eſtates, the uſe of ſealed charters, the 
trial by a jury of twelve men, and the ſeparate juriſdiction of the ecclefiafti- 


(a) Leg. Cong. 63. 
ca 
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cal judge. Theſe were almoſt inſtant conſequences of the Conqueſt : the 


other branches of the Norman law ſoon followed upon the ſame tacit admiſ- 
on, that they were the common law of the realm. 


We ſhall now conſider thoſe laws which were made by William the Con- 
queror, and have conſtantly gone under his name, The regulations made by 
theſe laws ſeem, moſt of them, very little worthy of curioſity, as differing in 
nothing from the ſubject of many Saxon conſtitutions. They make ſome al- 
terations in the value of weregilds and penalties. They ſometimes merely en- 
force or re-enact what was before the law of the realm; taking notice of the 
differences obſerved by the three great governing policies, the Weſt-Saxon, 
Daniſh, and Mercian, The parts of theſe laws which are moſt material are 
the following. 


Tue relief, or conſideration to be paid to the ſuperior upon ſucceeding to 


the mheritance, was ſettled in the caſe of an earl, baron, and vavaſor ; the 


firſt at eight horſes, the ſecond at four, and the laſt at one; but theſe were to 
be capariſoned, with coats of mail, helmets, ſhields, and other warlike ac- 
coutrements (4). The relief of thoſe who held by a certain rent, was to 
be one year's rent (4) ; and that of aſlave, or, as he was now called, a villain, 
his beſt beaſt (c). It was directed, that if a man die inteſtate, his children 
ſhould divide the inheritance equally (4). It was ſtrictly enjoined, that no 


one omit paying the due ſervices to his lord, on pretence of any former indul- 


gence (e). A regulation was made reſpeCting namium, or, as it has ſince been 
called, a diſtreſs. It is much doubted, whether this kind of remedy was 


introduced by the Normans, or was before in uſe here. However, it was 
directed (, that a namium ſhould not be taken till right had been demanded 
three times in the county or hundred court; and if the party did not appear 
on the fourth day appointed, the complainant was to have leave of court to 
take a namium or diſtreſs ſufficient to make him full amends. Thus this ſum- 
mary remedy was conſidered only in the light of a compulſory preceſs, or 


diſarictio (diſtringere, to compel), from whence it was afterwards called diſtreſs. 


The remarkable law made by Canute in protection of his Danes was adopted 
by William, and applied to his own ſubjects. He ordained (g), that where 
a Frenchman (4) was killed, and the people of the hundred had not appre- 
hended the ſlayer and brought him to juſtice within eight days, they ſhould 
pay, in the name of .murdrum, 47 marks. Preſentments of Engliſbery were 


hereupon made; and all the former law upon the ſubject was continued, 


\ 


(a) 229 Cong. 22, 23, 24+ (b) 40. () 29. (%) 38. (s) 34 (f} 4 (e) 26. 


% francigena, 


only 
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only putting Frenchman in the place of Dane. He forbid all puniſhments by 
hanging, or any other kind of death (a); and ſubſtituted in the place of it 


ſeveral heads of mutilations; as the putting out of eyes, cutting off the hands 


or feet, or teſticles. This alteration was made, ſays the law, that the trunk 
may remain a living mark of the offender's wickedneſs and treachery, 


TrzRE are ſome laws of William which eſtabliſh the trial by duel, and 


ſketch out certain rules for the application of it (4). By one law, liberty is 
given to an Engliſhman, which every Norman had in his own country, to 
accule or appeal a Norman by duel of thefr, homicide, or any other thing in 
which that trial or the ordeal before was uſed. If an Engliſhman declined 
the duel, then the Norman was at liberty to purge himſelf by the oaths of 
witneſſes, according to the law of Normandy, On the other hand, if a 
Frenchman (c) appealed an Engliſhman by duel, the Engliſhman was to be 
allowed his election, either to defend himſelf by duel or by ordeal ; and 
if either of them was infirm, and could not or would not maintain the combat 
himſelf, he might appoint a champion. It a Frenchman (4) was vanquiſhed, 
he was to pay to the king ſixty ſhillings ; and if an Engliſhman would not 
make his defence by duel, or witneſſes, he was to do it by ordeal (e). In 
caſes of outlawry (f), the king ordained, that an Engliſhman ſhould purge 
himſelf by ordeal ; but that a Frenchman appealed by an Engliſhman in 
ſuch a caſe, ſhould make out his innocence by duel. However, if the En- 
gliſhman ſhould be afraid (g), ſays the law, to ſtand the trial by duel, the 
Frenchman ſhall purge himſelf pleno juraments, by oaths of compurgators. 
Tnus was the trial by duel formally eſtabliſhed in criminal enquiries : 
however, ſuch qualifications are annexed, as ſhew a regard to the prejudices 


which both people had in favour of their own cuſtoms, The trial by duel 
in civil cauſes does not appear to have been introduced by any particular 


law; but when this opening was made, it ſoon began generally to prevail, 


and indeed, after ſuch a precedent, with more colour of legal eſtabliſhment, 


than the numerous other innovations derived from that nation. 

Ir was declared by a law of William (+), that all freemen ſhould enjoy 
their lands and poſſeſſions free from all anjuft exaFions and talliages; ſo that 
nothing be taken from them but what was due by reaſon of ſervices to which 
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they were bound. What theſe ſervices were, we are now going to 


conſider. | 2 | 5 
Tus moſt remarkable of William's laws are cap. 52 & 58. The tenor of 
the 52d is this: Statuimus, ut omnes liberi bomines fædere et ſacramento affirment, 


(a) 229 Conq. 67. (6b) 78. (c) 79. (4) 80. (e) Per judicium Dei. (f) De omnibus 
rebus utlagariæ, 81. (20 Non audecats we, A (>) 55 "i 
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quod intra et extra univerſum regnum Angliæ (quod olim vocabatur regnum Bri- 
tannie), Milbelmo ſuo domino fideles eſſe velint; terras et honores illius fiielitate 
ubique ſervare cum eo et contra inimicos et alienigenas defendere. The interpre- 
tation put upon this law is, that all owners of land are thereby required to 
engage and ſwear, that they become vaſſals or tenants, and as ſuch will be 
faithful to William as lord in reſpect of the deminium (upon the then feudal 
notion) reſiding in a feudal lord (a); that they would ſwear every where faith- 
fully to maintain and defend their lord's territories and title, as well as his 
perſon ; and give him all poſlible aſſiſtance againſt his enemies, whether 
foreign or domeſtic (). Ir is ſaid, that by requiring ſuch engagements and 
fuch obligations from every freeman to the king, in quality of ſupreme 
lord of all the land in the kingdom, as are due in a feudal ſtate, that policy 
was in effect eſtabliſhed. 

As the command of this law is in the firſt perſon plural, ſtatuimus, and the 
king is ſpoken of in the third perſon, ſome writers think it mult be confidered as 
an act of the legiſlature. A regulation that was at once to overturn the whole 
law of the kingdom with regard to land, could not well be hazarded, it is 
faid, on any other authority; and indeed chap. 58. of theſe laws, which di- 
lates more largely upon the ſubject of this, refers to it as enacted per commune 
concilium. | 

THz terms of this law are very general; and probably it was purpoſely ſo 
conceived, in order to conceal the conſequences that were intended to be 
founded thereon. The people of the country received with content a law 
which they looked upon in no other light than as compelling them to ſwear 
allegiance to William. The nation .in general, by complying with at, pro- 
bably meant no more than the terms apparently imported, namely, that they 
obliged themſelves to ſubmit and be faithful to William as their lord or 
king, to maintain his title, and defend his territory (c). But the perſons 
who penned that law, and William who contrived it, had deeper views; 
which were a little more explained. in his 58th law. This conſtitution runs 


in theſe words: Statuimus etiam, et firmiter præcipimus, ut omnes comites. et Ba- 


rones, et milites, et ſervientes, et uni verſi liberi homines totius regni naſtri prædicti 
babeant et teneant ſe ſemper bene in armis et in equis, ut decet, et oportet; et quod 
int ſemper prompti, et bene parati ad ſervitium ſuum integrum nobis explendum, et 
peragendum, cam ſemper opus affuerit, ſecundùm quod nobis DE FOED 1S debent et tene- 


mentis ſuis de jure facere, et ſicut illis ſtatu'mus per commune concilium ſolius 


* noſtri prædidti, et illis dedimus et conceſimus in fædo jure bereditario. 


(e) Wrig. Feu. 68, (3) Ibid, 68. (% Ibid, 79s 
$842 By 
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By this law the nature of the ſervice to be performed is expreſly mention- 
ed, namely, knight-ſervice on horſeback : and alſo to quiet the minds of thoſe 
who might know the ſecret of this inſtitution, and, probably, with a real 
intent to eſtabliſh property, it was declared, that all perſons ſhall hold their 
lands jure bæreditario; words of extenſive import, as they at once declare the 
effect of the former law, namely, that lands became thereby feudal ; and 
alſo a caution to prevent the feudal conſequences in which thoſe perſons 
would be entrapped who had not words of inheritance in their title-deeds ; 
which was the caſe, in general, with the Saxons, 

FroM theſe two ſtatutes were deduced the conſequences of tenure : - from 
theſe a new ſyſtem of law ſprung up, by which the landed property. of the 
kingdom was entirely governed till the middle of the laſt century, and is, in 
ſome degree, influenced even at this day. The Norman lawyers who were 
verſed in this kind of learning, exercifed their talents in explaining its doc- 
trines, its rules, and its maxims ; and at length eſtabliſhed, upon artificial 
reaſoning, many of the refinements of feudal law. 

Br the operation of theſe two ſtatutes, the Saxon diſtinction between Boc- 
land and Folcland, that is, charter-land and allodial, with the trinoda neceſſitas to 
which they were ſubject, was totally aboliſhed ; and all the liberi homines of 
the kingdom, on a ſudden, became poſſeſſed of their land under a tenure 
which bound them, in a feudal light, mediately or immediately to the king. 
Thus, if A had received his land of the king, and B had received his of A, 
B now held his land of A on the ſame terms, and under the ſame obligations, 
that A held his of the king; each confidering himſelf under the reciprocal 
obligation of lord and tenant. Thus it became a maxim of our law, that all 
land was held mediately or immediately of the king, in whom reſided the 
dominium direflum ; while the ſubject enjoyed only the dominium utile, or the 
preſent cultivation and fruits of it, | . 

Tuls poſition led to conlequences of the greateſt importance. Military 
ſervice being required by an expreſs ſtatute, the other effects of tenure were 
deductions from the nature of that eſtabliſhment, As all the king's tenants 
were ſuppoſed to have received their lands by the gift of the king, it was 
not unreaſonable, that, upon the death of an anceſtor, the heir ſhould purchaſe 
a continuance of the king's favour, by paying a ſum of money for entering 
into the eſtate : this was called a relief. As he would be bound to the ſame 
ſervice to which his anceſtor was liable, and which was the only return that 
could be made in conſideration of his enjoying the property, it was teaſonable 
that the king ſhould ſee whether he was capable, by his years, of performing 
the ſervices ; if not, that he, as lord, ſhould have the cuſtody of the land during 
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his infancy ; by the produce of which he might provide himſelf with a ſuffi- 
cient ſubſtitute, and in the mean time have the care or wardſhip of the infant's 
perſon, in order to educate him in a manner becoming the character he was 
to ſupport as his tenant, If the ward was a female, it was alſo reaſonable he 
ſhould take care with whom ſhe connected herſelf in marriage; fo that the 
diſpoſal of her in marriage was alſo thought naturally and properly to belong 
to him. | 

Tux obligation between lord and tenant ſo united their intereſts, that the 
tenant was held bound to afford aid to his lord, by payment of money on 
certain emergent calls reſpecting himſelf or his family; namely, when he mar- 
ried his daughter, when he made his ſon à knight, or when he was taken a 
priſoner. | 

Bes1Des theſe incidents, it was held that land ſhould eſcheat, or fall back 
into the hands of the lord, for want of heirs of the tenant, or for the commiſ- 
fion of certain crimes ; and in caſes of treaſon, that it ſhould come into the 
hands of the king by forfeiture. 


Tusk were the fruits and conſequences the king expected to receive from 
the doctrine of tenure : theſe he demanded as lord from his tenants ; and 
they, in the character of lords, exacted many of the like kind from theirs.. 
In this manner was the feudal bond rivetted on the landed property of the 
whole kingdom. 


Tuvus far of the nature of tenures in general: but tenure was of two kinds; 
tenure by knight-ſervice, and tenure in ſoccage. Tenure by knight-ſervice was 
purely military in its inſtitution, and the genuine effect of the feudal eſta- 
bliſhment in England (43): the ſervices were occaſional, though not altoge- 
ther uncertain, they being confined to forty days ſervice. This tenure was 
fubject to relief, aid, and eſcheat, to wardſhip and marriage. Soccage was a 
tenure by any conventional ſervice not military. Knight-ſervice contained 
in it two ſpecies of military tenures; grand and petit ſerjeanty. Under tenure 
in ſoccage may be ranked two ſpecies; Burgage, and even gave/kind, though 
it has many qualities different from common ſoccage. Befides theſe, there 
was a tenure called francalmoign. This was the tenure by which religious 
houſes and religious perſons held their lands; and was ſo called, becauſe 


lands became thereby ſubject to no ſervice, but that of prayer and religious 
dutics. Such perſons were alſo faid to. hold in free alms, or in liberd 


eleemoſynd. 


H 


(a) Wright's Ten, 140. 
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Tnvs far of free-tenure, by which the /iberi homines of the kingdom became PART I. 
tenants by knight-ſervice, or in common ſoccage. The condition of the CHAP, I. 
lower order of ceorli (a), who among the Saxons were in a ſtate of bondage, SY 
received an improvement under this new policy. Nothing is more likely (4) the . 
than that the Normans, who were ſtrangers to any other than a feudal ſtate, J OH N. 
ſhould enfranchiſe ſuch of thoſe wretched perſons as came into their power, 
by permitting them to do fealty for the ſcanty ſubſiſtence they were allowed 
to raiſe on their precarious poſſeſſions; all which they were permitted to 
retain on performing the antient ſervices, However, by doing fealty, the 
nature of their poſſeſſion was altered for the better : they were by that ad- 
vanced to the character of tenanie; and the improved ſtate in which they 
were now placed, was called the tenure of villenage. Elevated to this con- Villenage, 
fideration, they were treated with leſs wantonneſs by their lords, who, after 
receiving their fea/ty, could not in honour or conſcience deprive them of 
their poſſeſſions, while they performed their ſervices ; however, the conſcience 
and honour of their lord was their only ſupport. The acquieſcence of the 
lord, in {uffering the deſcendants of ſuch perions to ſucceed to the land, in 
a courſe of years advanced the claims of the tengnt in oppoſition to his own ; 
till at length it grew into a permanent and legal intereſt, which, in after- times, 
was called copybhad tenure (c). Copyholds. 


Tu military ſervice due from tenants received an alteration in the reign of eſcuage. 
of Henry II. The attendance of a knight only for forty days, was very 
inadequate to the grand purpoſes of war; which, beſides the delay from un- 
avoidable accidents, often conſiſted in many. tedious operations, before an | 
expedition could accompliſh its end: while, on the other hand, that ſhort | 
ſervice was highly inconvenient to the tenant; who perhaps came from the 


northern parts. of this kingdom to periorm his, ſervice. in. a province of 
France. 


SENSIBLE of theſe inconveniencies, Henry II. in the fourth year of his 
reign, deviſed a commutation for thele ſervices, called eſcuage, or ſcutage. He ; 
publiſhed an order, that ſuch of his tenants. as would pay a certain ſum, 
ſhould be exempted from ſervice, either in perſon or by deputy, in the expe- 
dition he then meditated againſt Thoulouſe. This method was afterwards 
continued; and tenure by eſcuage became a new ſpecies of military tenure, 
ſpringing from the advantage ſome tenants by knight-lervice had taken of. 
this king's propotitien (a). 


(a) P. 5. ; (4) Wright Ten. 216. (c) Wright Ten, 220. (4) A. D. 1159. 
Vid. Spelm. Cod. in Wilk. Leg. P+ 321. | 
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Ix the ſame reign, a remiſſion of the old ſervice, which had in ſome degree 
been conceded by Henry I. was ratified to ſoccage tenants ; who grew now 
into the habit of paying a certain ſum in money, inſtead of rents in kind. 


Havixs lo far conſidered the quality or conditions of tenure, as introduced 


by the Norman policy; let us now examine the nature of that eſtate or inte- 
reſt a perſon might have in land, together with ſuch incidents of ownerſhip as 
naturally occur upon reflecting on property. The policy of tenures tended 
to reſtrict men in the uſe of that, which, to all outward appearance, 
was their own, When the land of the Saxons was converted from allodial 
to feudal, as above deſcribed, it could no longer be aliened without the con- 
ſent of the lord, nor could it be diſpoſed of by will or teſtament. Theſe, 


with other ſhackles, ſat heavy upon the poſſeſſors of land; nor were at laſt 


got rid of, but by frequent and gradual alterations, during a courſe of ſeveral 
centuries, The hiſtory of theſe alterations in the deſcent, alienation, and 


other properties of feuds, is wrapt in obſcurity during this early period; how- 
ever, we will endeavour to trace ſuch circumſtances relating to it, as can be 


collected from the ſcanty remains of antiquity. 
By the introduction of tenures, there is no doubt but primogeniture, or a 


deſcent of land to the eldeſt ſon, began to prevail; yet it is found, that ſo low 


down as the reign of Henry I. (a), the right of primogeniture was ſo feeble, 
that, if there were more than one ſon, the ſucceſſion was divided, and the 
eldeſt ſon took only the primum patris fædum (; the reſt being left to de- 
ſcend to the younger ſon or ſons : but this went out of uſe, or was altered 
by ſome ſtatute now loſt ; for in the reign of Henry II. the eldeſt ſon was 
confidered as ſole heir: and ſo fixt was his right of ſucceſſion to an 
inheritance held by his anceſtors, that it could not be diſappointed by 
alienation, Thus ſtood the law with regard to tenures by knight-ſervice ; 
but the ſame reaſons not holding with reſpect to ſoccage-lands, they were not 


ſubject to the ſame law; for fo late as the reign of Henry II. the ſons ſuc- 


ceeded to ſoccage- lands in capita equally ; but the capital meſſuage was to go 
to the eldeſt ſon, for which, however, he was to make a proportionate recom- 
pence to the others, But this partible inheritance in ſoccage-land was not 
univerſal; for if it was not by cuſtom diviſible (c), the eldeſt fon was heir 


to the whole. However, in knight's-ſervice and ſoccage, if a perſon died 


leaving only daughters, they all ſucceeded jointly and equally, leaving the 


capital meſſuage to the eldeſt daughter, upon the terms above-mentioned. 


(a) Leges 179, ($) Hale's Hiſt, Com. Law, 255. (e) Si non antiquitus dixiſum. 
Glanv. lib. 7. c. 3. | | | 
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Tux right of repreſentation in prejudice of proximity of blood, though, 
perhaps, not an unlikely conſequence of the legal notion of primogeniture, 
did not ſo ſoon eſtabliſh itſelf. The minds of men revolted at a rule which 
gave the inheritance to an infant, only becaufe he repreſented the perſon of 
his father, in excluſion of the uncle; who was nearer of blood to the grand- 
father, from whom the fee deſcended : beſides, they regarded the calls of 
military ſervice, which an infant tenant was not capable of performing. If 
to theſe confiderations we add the little tenderneſs that was ſhewn-to the titles 
of ſuch feeble claimants in thoſe days of violence and oppreſſion, we can 


eaſily account for the ſlow progreſs which was. made towards eſtabliſhing the 
right of repreſentation. 


However, notwithſtanding the reaſons againſt it, either in the law, or 
policy of the times, repreſentation was beginning to be confidered: as a rule 
of deſcent in the reign of Henry II.; for it is ſtated by Glanville, that if any 
one died leaving no fon or daughter alive, but only grand-children, then 
they clearly (e) ſucceed in the ſame manner, and with the ſame diſtinction 
between knight's-{ervice and ſoccage, male and female, as was mentioned 
before : for thoſe who are in the right line, are always, ſays the ſame author, 
preferred to collaterals (&). He alio ſtates a caſe concerning which there 
had been variety of opinions in his time: A man dies leaving a younger 
ſon, and a grandſon by his elder ſon; and. it was a queſtion between the 
ſon and the grandſon who ſhould ſucceed. Glanville ſeems to think, that if 
the eldeſt ſon had been forisfamiliated, that is, provided for by a certain ap- 
pointment of land at his own requeſt, the grandion ſhould have no claim 
againſt his uncle reſpecting the remainder of the inheritance of the grand- 
father; though perhaps the eldeſt ſon might himſelf, had he ſurvived (c). 


As che deſcent of crowns kept pace with the deſcent of private teuds, we 
may, from this doubt in Glanville, be able. to account for the conduct of 
king John in excluding his nephew Arthur from the throne ;. and from the 
different opinions which. were then. held concerning it, we may collect, that 
he had ſome colour of right and law for what he did; while the rules of 
inheritance, as to the point then in queſtion, were not preciſely aſcertained 
and ſettled. In France, where the right of repreſentation had more generally 
obtained, that king was clearly eſteemed. an uſurper ; and as ſuch, his title 


denied and oppoled. In England, where that mode of deſcent had not yet 
been fully fixed, he was more generally held to be in lawful poſſeſſion; or, 


(e) Indubitanter. (5) Lib. 2. ca. 3. (eh) Ibid 
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at leaſt, the objection to his right was ſuch as admitted much debate and 
doubt. At what preciſe time theſe doubts were removed, and repreſentation 
became univerſally regarded as a rule of deſcent, can only be conjectured. 
Probably, in the latter part of this very reign, when ſuch a notorious event 
was recent, and had brought the ſubje& under examination, our law of 
deſcents received this new modification from the Continent (a). 


Wuex the ſucceſſion of collaterals firſt took place, and when repreſentation 


amongſt collaterals, is involved in equal obſcurity ; we only know, that in the 


time of Henry II. the law was ſettled in this manner: In default of lineal 


deſcendants, then the brothers and ſiſters came in; and if they were dead, 
their children; then the uncles (5), and their children; and laſtly, the 
aunts (c), and their children; obſerving till the diſtinction between knight's- 
ſcrvice and ſoccage, and between males and females (d). 

Tas law of feuds prevailed in this country as a cuſtom, grounded upon 
the admiſſion of the 524 and 58th laws of William the Conqueror. The par- 
ticulars, rules, and maxims of it gained footing imperceptibly, as they were 


borrowed from foreign ſyſtems, or deduced by the analogy of technical 


reaſoning. The effect of them upon our land is ſeen and known; but their 


ſource, or the time of their origin, is too remote and obſcure to be purſued * 


at this day (e). 

Tux reſtraint on alienation was a ſtriking part of the feudal policy. This 
reſtraint was partly in favour of the ſuperior lord, and partly in favour of the 
heir of the tenant, Whichever of theſe confiderations impoſed the firſt re- 
ſtriction, it is certain the firſt relaxation of it contained a caution which re- 
garded the intereſt of the heir. A law of Henry I. ſays, acquifitiones ſuas det 
cui magis velit; fi Bocland autem habeat, quam ei parentes ſui dederint, non mittat 
eam extra cognationem ſuam (f). However this, permiſſion might enable him 
to diſappoint his children of his lands purchaſed, even this was qualified by 


- 


the time of Henry II.; for then it was laid down for law, that a man ſhould 


alien only part of his purchaſed land, and not the whole, becauſe he ſhould 
not filium ſuum heredem exheredare. But if he had neither fon nor daughter, 
he might then alien a part, or even the whole, in fee (g). And tho' he had 


children, he might alien all his purchaſed lands ; provided he had alſo lands 


by inheritance, out-of which his children might be portioned. It was thought 


reaſonable, that a man ſhould have liberty to diſpoſe of ſuch lands as he had 


by his own purchaſe procured to himſelf; but the genius of this law would 


(a) Dalr. Feud, 212. (b) \ouncul » (c) Matertere, (d) Glanv. lib. 7. ca. 4. (e) Tngre- 
Aiturque ſolo et cafut inter nubila coudit. J) Leg. Hen. I. 720. (g) Glanv. lib. 7. c. 3. 
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not ſo far diſpenſe with its uſual ſtrictneſs, as to allow him altogether to difin- 
herit his children, 

Tux alienation of purchaſed lands led to the alienation of lands 
coming by deſcent ; but this was under certain qualifications, and not without 
the like reſtraints we have before obſerved in the caſe of purchaſed lands, 
Part only of an inheritance, which had deſcended thro? the family, could, in 
the reign of Henry II. be given to whomſoever the owner pleaſed ; ſo that, 
upon the whole, a perſon in his life-time might diſpoſe of all his purchaſed 
lands, and a reaſonable part of thoſe taken by deſcent, but could give 
neither of them by will (a). 

Ir is an opinion, that (5) alienation firſt became frequent in burgage-te. 
nures. The holding in them was never very ſtrict; and as perſons living 
in that ſociety ſooner got looſe from an habitual reverence for tenure, and 
from their occupation ſtood in need of a more exchangeable property, it is 
probable, alienations might happen there more early than among other 
tenants. 

Wu alienations had become eſtabliſhed in burgage-tenures, the aliena- 
tion of purchaſed lands in many inſtances, and of lands deſcended in ſome, 
was by degrees permitted, as we have before ſeen, All theſe alterations 

broke in upon the original notion of tenure and its qualities ; and in the 
reign of king John prevailed to ſuch a degree, as to occaſion the new re- 
ſtrictions impoſed by the Great Charter. Thus far of tenures and their inci- 
dents, of which we ſhall take our leave for the preſent. 

Tu judicature of the kingdom was thrown into a ſyſtem conformable to 
the new policy. By an ordinance of William the Conqueror, the biſhop, 


with all eccleſiaſtical cauſes, was ſeparated from the ſheriff ; and the 


earl, receiving a feudal character, begun to hold his county courts as the 
feudal lords did theirs. The periodical circuits henceforth ceaſed, and the 
county court and tourn were held in a certain place. In the former, the 
vicecomes or ſheriff, acting for the earl, uſed to prefide, and the freeholders, 
as before, were judges of the court; while the latter, notwithſtanding the 
abſence of the biſhop, afterwards received new ſplendor and importance 
from a law of Henry I. that obliged all perſons, as well peers as commoners, 
clergy as well as laity, to give attendance there, to hear a charge from the 
ſheriff, and to take the oath of allegiance to the king. This obliged the 
_ greateſt lords of the kingdom to ſubmit to frequent remembrances of their 
ſubordinate ſtation; and ade to draw cloſer the bands of political 


(a) Glanv. lib. "7 3. (6) Dalr. Feud, 99. | 
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union. In other reſpects, theſe old Saxon courts continued much in their 
original ſtate, In the county court were held civil pleas; and in the tourn- 
were made all criminal enquiries. Beſides thefe, many lords had franchiſes 
to hold hundred and other courts for the adminiſtration of juſtice, both civil and: 
criminal; where the freeholders ſat as judges, and the lord or his ſteward 
preſided. 


Tax ſupreme court of ordinary judicature, eſtabliſhed by William the 
Conqueror, was the Aula, or Curia Regis: ſo called, as it was held in the 
king's palace before himſelf, or his juſtices, of whom the ſummus juſticiarius 
totius Angliæ was chief, There was alſo the exchequer, called Curia Regis ad 
Scaccarium (a). This court was holden likewiſe in the king & palace, either 
before the king or his grand juſticiary. This court, tho' in effect a member 
of the curia rezis, was expreſly diſtinguiſhed from it. In what manner the 
grand juſticiary, who prefided in both theſe courts, ordered or diſtributed 
between them the ſeveral pleas inſtituted there, it is difficult now preciſely 
to determine (5). 


INDEED, it will not be very eaſy to ſpeak at all concerning this ancient ju- 
dicature; nor can any thing be hoped beyond well- founded conjectures re- 
ſpecting its nature, and the manner in which juſtice was diſpenſed there. 


Tux curia regis conſiſted of the following perſons : the king himſelf was 
properly head, and next to him, or, in his abſence, the grand juſticiary : the 
other members of this court were the great officers of the king's palace; ſuch 
as the treaſurer, chancellor, chamberlain, ſteward, marſhal, conſtable, and 
the barons of the realm. To theſe were aflociated certain perſons called 
juſticiars or juſtices, to the number of five or fix ; on whom, with the grand 
Juſticiary, the burthen of judicature principally fell; the barons ſeldom ap- 
pearing there, as little valuing a privilege attended with labour, and 


the diſcuſſion of queſtions 11l-ſuited to, their martial education, The 


juſtices were the part of this court which was principally conſidered: the 


return of writs hither was coram me vel juſtitits meis, unleſs that appella- 
tion may be ſuppoſed to include every member thereof 1 in his judicial: 


Capacity. 

ALL kinds of pleas, civil and criminal, were cognizable in this high. 
court (c); and not only pleas, but other buſineſs between parties was there 
tranſacted. Feoffments, releaſes, and conventions of divers kinds, were there 
made, eſpecially in caſes, that required more than ordinary ſolemnity (d). 


(a) Wilk. Leg. Sax. 288. pa, (5) Madox Excheg. 357 (es) Nader 70, 
d) Madox Excheq. 77. IT n mL Fog 
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Many pleas, from their great importance, were proper ſubjects of en— 
quiry here; others were brought by ſpecial permiſſion of the king and his 
juſtices ? 

Tux courſe of application to the curia regis was of this nature. The party 
ſuing paid, or undertook to pay, to the king a fine to have jyſtitiam et rectum 
in his court: and thereupon he obtained a writ or precept, by means of 
which he commenced his ſuit ; and the juſtices were authorized to hear and 
determine his claim. Theſe writs were madeout in the name and under the ſeal 
of the king, but with the tete of the grand juſticiary; for the making and 
iſſuing of which (as well as for other offices), the king uſed to have near his 
perſon ſome great man, uſually an eccleſiaſtic, who was called his chancellor, 
and had the keeping of his ſeal : under the chancellor were kept clerks 
for making thoſe*writs. It was probably this office of the chancellor that 
rendered him a neceflary member of the curia regis ; to which, in fact, and to 
the juſtices, and not to the king, ſuitors made their complaint, and, upon 
paying the uſual fine, were referred to the chancellor to furniſh them with a 
writ, 


As the old eſtabliſhment of the Saxons for determining common pleas in 
the county court was continued, for a long time very few of - thoſe cauſes 
were brought into the curia regis. While men could have juſtice admi- 
niſtered fo near their homes, there was no temptation to be at the extraor- 
dinary expence and extraordinary trouble of commencing actions before 


this high tribunal ; but the ſubjection in which men were held to their lords, 


whoſe powers of judicature ſerved only to complete what their force had 


begun, often left the king's ſubjects without proſpect of redreſs in the infe- 


rior juriſdictions. The king and the curia regis became then an aſylum to the 
weak ; and country cauſes were encouraged by the officers of that court. 
When ſuitors came to a court under ſuch circumſtances, it is not remarkable 


they ſhould conſent to purchaſe the means of redreſs by paying a fine; and 


upon ſuch terms was the curia regis open to all complainants. 


Tus exchequer was a ſort of ſubaltern court, reſembling in its model that 
which was more properly called the curia regis. Here the grand juſticiary, 
barons, and great officers of the palace preſided. The perſons who were 
juſtices in the curia regis, acted in the ſame capacity here; this court being 
very little more than the curia regis fitting in another place, namely, ad ſcac- 


carium ; only it happened, when they fat at the exchequer, the juſtices were 
more uſually called barons. The adminiſtration of juſtice in thoſe days was ſo 
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commonly attendant on the rank and character of a baron, that baro and j uſli- 
ciarius were often uſed ſynonimouſly (a). 


ArrAlxs of the revenue were the principal objects of confideration in the 
court of exchequer. The ſuperintendance of this was the chief care of the 
juſticiary and barons : the cogniſance of a great number of things followed as 
incident thereto, as the king's revenue was, in ſome way or other, concerned 


in the fees, lands, rights, and chaxels of the ſubject; and ultimately in 
almoſt every thing he poſſeſſed, 


HoweveR, it is thought the court of exchequer was not ſo confined-to the 
peculiar buſineſs aſſigned it, and its incidents, as not to entertain ſuch ſuits of 
a general nature as were uſually brought in the curia regis (b); and it is 
probable, this ufage of holding common pleas at the exchequer continued 
till the time when common pleas were ſeparated (c) from the curia regis; 
and that both courts ceaſed to hold plea of common ſuits at the ſame time, 
and by the ſame prohibition. Common buſineſs, like that done in the, curia 
regis, was alſo tranſacted at the exchequer ; charters of feoffment, confirma- 
tion, and releaſe, final concords, and other conventions, were executed there 
before the barons (d); all which, with the conſideration that the conſtituent 
members were the ſame, bring the court of exchequer very near to an 
identity with the curia regis. - | 

By the multifarious and increaſing buſineſs of theſe two courts, the grand 
juſticiary and his aſſeſſors on the bench found themſelves fully occupied; 
and as the application to theſe courts became more frequent, it was judged 
neceflary, both in aid of themſelves and in relief of ſuitors, to erect ſome 
other, tribunal of the ſame nature. Accordingly juſtices were appointed 
to go iters, or circuits through - the kingdom, and determine pleas-in the 
ſeveral counties. To theſe new tribunals was given a very comprehenſive 
juriſdiction. As they were a ſort of emanations from the curia regis and 
exchequer, and were ſubſtituted in ſome meaſure in their place (except with 
the reſervation of appeal thereto) they received all the authorities and powers 
of theſe courts. Theſe juſtices errant, or itinerant, in their ſeveral eyres, or iters, 
held plea of all cauſes, both civil and criminal, and in moſt reſpects diſ- 
charged the office of one or other of the two ſuperior courts. The perſons 
entruſted with this juriſdiction were equal to the high authority they exer- 
ciſed; the ſame perſons who were juſtices in the king's court being, amongſt 


(a) Mad. Ex. 134 (6) Mad. Ex, 147. (e) By the Great Charter. (d) Mad. Ex. 145. 


9 


others, 
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others, juſtices itinerant, They acted under the King's writ in nature of a 
commiſſion ; and they went generally from ſeven years to ſeven years; tho' 
their circuits ſometimes returned at ſhorter intervals, Their circuits became 


a kind of limitation in criminal proſecutions, as no one could be indicted for 
anything done before the preceding eyre. | 


Tu adminiſtration of juſtice in the county and other inferior courts, not- 
withſtanding ſome ſtriking advantages, was certainly pregnant with great 
evils. The frecholders of the county, who were the judges, were ſeldom 
learned in the law; for, although not only they, but biſhops, barons, and 
other great men, were, by a law of Henry I. appointed to attend the county 
court (by which they might, after time and obſervation, qualify themſelves 
to act in the office of magiſtrates), the ſtudy and knowledge of the laws was 
confined to a very few, Again, the determinations of ſo many independent 
judges and judicatures as the ſeveral inferior courts of the realm amounted to, 


bred great variety in the laws, which in proceſs of time would have habitu-- 


ated different counties to different rules and cuſtoms, and the nation would 
be governed by a ſort of provincial law. Beſides theſe inherent defects, it 
was found that every thing was there carried by party and paſſion. The free- 


holders, often previouſly acquainted with the ſubjects of controverſy, or with 
the parties, became heated and intereſted in cauſes; which, added to 


the influence of great men, on whom they were often 'dependent by tenure or 
ſervice, rendered theſe courts extremely unfit for cool deliberations and im- 
partial judgments. Nor were theſe difficulties remedied by the power of 


bringing writs of falſe judgment, and thereby removing a cauſe into the curia 
regis, though the penalty of amercement on the ſuitors of the county court, 


for errors in judgment, was ſufficiently ſevere, If theſe objections lay againſt 
the king's courts in the, county, much more did they againſt thoſe of great 


lords; where the awards of juſtice were often obtained by ſuch kind of appli- 
cations, by which tavours are uſually procured. 


BESsID ES theſe, there were reaſons of a political nature which dictated an 


eſtabliſhment of this kind: this was, to obviate the miſchiefs ariſing to the 
uſt prerogatives of the crown from. the many hereditary juriſdictions intro- 
duced under the Norman ſyſtem. A judicial authority exerciſed by ſubjects 
in their own names, muſt conſiderably weaken the power of the prince; one 
of whoſe moſt valuable royalties,.and that which moſt conciliates the confi- 
dence and good inclinations of his people, is, the power of providing that 
juſtice ſhould beduly adminiſtered to every individual, Though theappeal from 
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bi PART 1. the hundred to the ſheriff's court (an officer of the king's) ſo far kept a check 
bl _ CHAP. I. upon the juriſdiction of lords, yet it was ſtill to be wiſhed that the incon- 
if WILLIAM venience of appeals ſhould be precluded, and that juſtice ſhould be admini- 
1 wo * ſtered in the firſt inſtance by judges deriving their commiſſion from the 
| JOHN. king (a). If theſe reaſons induced the crown to promote ſuch an inſtitution 
1 as this; the ſtate of things in the country was ſufficient reaſon with the 


people to expect the occaſional viſits of a regal juriſdiction, like that of the 
eyre, with the moſt ardent wiſhes, 


Ir is not eaſy to determine the exact period when this eſtabliſhment of 
juſtices itinerant was firſt made. It has long been the common opinion, that 
they were firſt appointed in the great council held at Nottingham, or, as ſome 3 
{ay, at Northampton, in the twenty- ſecond year of Henry II. A. D. 1176, 5 
when the king, by the advice of the great council, divided the realm into ſix 
circuits, and ſent out three juſtices in each to adminiſter juſtice. 


Ir is true, that the firſt mention of theſe juſtices, in our old hiſtorians, is 
under this year; but it has been ſhewn from the authority of records in the 
exchequer (5), that there had been juſtices itinerant, to hear and determine 
civil and criminal cauſes, in the eighteenth year of the reign of Henry I. and 
likewiſe juſtices in eyre for the pleas of the foreſt, It alſo appears by the ſame 
authority, that in the twelfth and from thence to the ſeventeenth of king 
Henry II. A. D. 1171, juſtices of both kinds had been conſtantly ſent into 
the ſeveral counties. It is thought (c), the firſt appointment of juſtices 
itinerant was in imitation of a like inſtitution in France, which Louis the 
Gros introduced, and which Henry I. ſecing the utility of it, brought into 
England ; but that in the reign of king Stephen, continually agitated by 
inteſtine commotions, it was dropped; and again revived by Henry Il. who 
at length fixed it in our legal conſtitution. It appears from the records 
above alluded to, that during great part of the reign of Henry II. pleas were 
held in the counties by the juſtices from year to year, | 
Tas circuits appointed at the council of Northampton were fix; in each 
of which there went three juſtices. They were aſſigned in this way: one 
contained the counties of Norfolk, Suffolk, Cambridge, Huntingdon, Bedford, 
Buckingham, Eſſex, Hertford ; the ſecond, Lincoln, Nottingham, Derby, Stafford, 
Warwick, Northampton, Leiceſter ; the third, Kent, Surrey, Southampton, Suſſex, 
Berks, Oxford; the fourth, Hereford, Gloceſter, Worceſter, Salop; the fifth, 


{a) Ibtt, Hen, II. vol. 5. 273, (b) Mad, Exch. 96. () Litt. Hen, II. vol. 4. 271. 
| Wilts, 
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fee; unleſs the matter was of ſuch importance that it could not be determined 


vin what places, and to what amount; they were to ſee that the caſtles which 


certain day to take their trial in the king's court, they might be outlawed; 
- they were to receive, within a certain limited term, from all who would ſtay 
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Wilts, Dorſet, Somerſet, Devon, Cornwall; the fixth, York, Richmond, Lancaſter, PART IT. 


Copland, Weſtmoreland, Northumberland, Cumberland. CHAP, I. 
ABovuT three years after this (A. D. 1179), ſome alteration was made in WHEL AM 
this arrangement of #/inera; for, at a great council held at Windſor, the to 


22 . . ; 0 ; N. 
kingdom was pareelled out into four circuits only, in the following order: F 


in the firſt were the counties of Southampton, Wilts, Gloceſter, Dorſet, Semerſet, 
Devon, Cornwall, Berks, Oxford; in the ſecond, Cambridge, Huntingdon, 


*Northampton, Leiceſter, Warwick, Worceſter, Hereford, Stafford, Salop; in the 


third, Norfolk, Suffolk, Efſex, Hertford, Middleſex (which was not included in the 
former diviſion at all), Kent, Surrey, Suſſex, Buckingham, Bedford; in the fourth, 
Nottingham, Derby, York, Northumberland, Weſtmoreland, Cumberland, Lancaſter. 
As each of theſe itinera contained more counties than the former diviſion, 
they had alſa more juſtices aſſigned : the three firſt had each five juſtices ; 
and the laſt, which was much the greater circuit, had fix (a), There is 


no mention of any further alteration of the circuits during the period of 
which we are now treating. 


* 


Tae juſtices appointed in the year 1176 were directed and empowered to 
do, in their itinera, all things of right and juſtice which belonged to the 
king and his crown, whether commenced by the king's writ or that of his 
vicegerent, where the property in queſtion was not more than half a knight's 


but before the king; or the juſtices themſelves, on account of any difficulty 
therein, referred it to the king, or thoſe who were acting for him in his. 
abſence. They were commanded to make inquiſition concerning robbers, 
and other offenders, in the counties through which they went; they were to 
take care of the profits of the crown, in its landed eſtates and feudal rights of 
various ſorts, as eſcheats, wardſhips, and the like; they were to enquire into 
caſtle guards, and ſend the king information from what perſons they were due, 


the great council had adviſed the king to deſtroy, were demoliſhed, under 
pain of being themſelves proſecuted in the king's court; they were to enquire 
what perſons were gone out of the realm, that if they did not return by a 


in the kingdom, of every rank and condition, (not even excepting thoſe who 
held by villainous tenures) oaths of fealty to the king, which if any man re- 
fuſed, they were to cauſe him to be apprehended as the king's enemy; and. 
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moreover, they were to oblige all perſons from whom homage was owing, 
and who had not yet done it, to do it to the king within a certain time, which 
the juſtices themſelves were to fix, | 


THe principal part of theſe injunctions was given in conſequence of the late 
civil war; but ſome conſtitutions made at Clarendon, relating both to civil 
and criminal juſtice, were renewed at this fame council at Northampton; and 
the juſtices itinerant then appointed were ſworn to obſerve and execute thoſe 
regulations in every point. Amongſt other proviſions of this ſtatute, the 


| juſtices were to cauſe recognition to be made whether a man died ſeiſed of 


land concerning which any doubt had ariſen ; and they were likewiſe to make 

recognition de novis diſſeiſinis (a). | 
THis was the whole authority given to the juſtices itinerant by the ſtatute of 

Northampton; how the objects of their juriſdiction were multiplied will 


preſently appear, when we come to mention thoſe ſchedules called capitula 
ilineris, which uſed to be given to the juſtices for their direction. 


Howeves, the plan of this inſtitution was improved ſtill farther ; for, that 
juſtice might not always be delayed in criminal caſes till the juſtices itinerant 
came into the country, commiſſions uſed to be occaſionally iſſued, em- 
powering the juſtices therein named to make a delivery of the gaol ſpecified 
in the commiſſion; that is, they were, by due legal examination, to deter- 
mine the fate of all the priſoners, ordering a diſcharge of fuch who were ac- 
quitted upon trial, and continuing in further cuſtody, or otherwiſe directing 
puniſhments to be inflicted on thoſe who ſhould have been convicted of any 
crimes. But when theſe commiſſions were firſt brought into uſe, it does not 
appear. - | 

Ir was ſome time after the appointment of juſtices itinerant, that a court 
made its appearance under the name of bancum, or bench, as diſtinguiſhed 
from the curia regis. This court, like that of the juſtices in eyre, was pro- 
bably erected in aid of the curia regis ; and it is obſervable, that the curia regis 
ceaſed to entertain common pleas in its ordinary courſe, much about the 
fame time when the bancum, or bench, is ſuppoſed to have been erected. It is 
not likely this alteration was made uno iu, but by degrees. It had evidently 
been the uſage to hold pleas in the bank before the charter of king John, as 
juſliciarii noſtri de baico are therein mentioned; fo that the clauſe granting 
that communia placita non ſequantur curiam noftram, ſed teneantur in certo loco, 
can no otherwiſe be underſtood but as contributing to ſettle and confirm 
what had been begun before. And in truth, the exiſtence of the bank and 


(a) Litt. Hen, II. vol. 4. 275. 406. | 
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of the juſticiarii de banco, appears from records in the reign of Richard f. 
at which period certain deſcriptions came in uſe which were not before 
known, and which plainly and clearly mark a diſtinction of courts at that 
time; ſuch as curia regis apud Weſtmonaſterium, juſticiarii regis apud Weſtmonaſte- 
rium or de Weſtmonaſterio, bancum, and juſticiarii de banco (a): from which it 
may be collected, that common pleas were at this time moving off from the 
curia regis, and were frequently determined in a certain place, meant to be 
deſcribed in the ſtyle of thoſe expreſſions. 


Ir has been obſerved (5), after the erection of the bank, the ſtile of 
the ſuperior court began to alter ; and the proceedings there were fre- 
quently ſaid to be coram rege, or coram domino rege; and in ſubſequent times 
the court was ſtiled curia regis coram ipſo rege, or coram nobis, or coram domind 
rege ubicunque fuerit, &c. as at this day (c). However, it was ſtil} called ala 
regis, curia regis, curia noſtra, curia magna ; and the returns were altered from 
coram me vel juſtitiis meis, to coram nobis, vel juſticiariis noſtris. 


As the exchequer was a member of the curia regis, and a place for deter- 


mining ſome of the common pleas uſually brought in the curia regis, the ſe. 


paration of ſuch pleas from that court did confiderably affect the exchequer. 
The clauſe in king John's charter equally concerned both courts : curiam 
noſtram meant the exchequer, as well as the court properly fo called. 


Tuvs have we feen this grand inſtitution of the Normans dilating its in- 
fluence over the whole kingdom, encroaching on the ancient local tribunals 
of the people; by drawing into its ſphere all deſcriptions of cauſes and queſ- 
tions ; till having exerted its laſt effort, in ſending forth the new eſtabliſh- 
ments of juſtices itinerant and juſtices of the bank, it diſappeared by degrees 
from the obſervation of men, and almoſt from the records of antiquity, hav- 
ing depoſited in its retirement the three courts of common law now ſeen in 
Weſtminſter-hall ; the court coram ipſo rege, fince called the king*s-bench; the 
Bench, now called the common-pleas ; and the modern court of Exchequer. 


Tas court of chancery probably took a ſeparate exiſtence much about the 
ſame time. The bufineſs of the chancellor was to make out writs that con- 
cerned proceedings pending in the curia regis and the exchequer. He uſed to 
ſeal and ſuperviſe the king's charters, and exerciſed a ſort of judgement or 
diſcretion whenever there aroſe a debate concerning the efficacy or policy 


of royal grants. He uſed to fit with the chief juſticiary and other barons in 
the curia regis and at the exchequer, in matters of ordinary judicature and of 


(4) Mad. Ex. 539, 54% (6) Ibid. 543. (q) Ibid. 544- 
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the revenue; tho' it was to the latter court he feemed moſtly attached in his 
judicial capacity (). Mr. Madox obſerving that the rolls of chancery be- 
gin in the reigns of Richard and John to be diſtinct from thoſe of the ex- 
chequer (a method of arrangement not obſerved before) (b), is inclined to 
think that the chancellor begun about that, time to act ſeparately from the 
exchequer. In this conjecture he ſtrengthens himſelf by a corroborating 
fact, as he imagines. In the abſence of king Richard out of the realm, 
William de Longchamp, chief juſticiary and chancellor, was put out of the 
former office by the intrigues and management of John earl of Morton, the 
king's brother, After this, it is thought, he might diſcontinue his at- 
tendance at the exchequer ; and the buſineſs of the chancery, which before 
uſed to be done there, might be transferred to another place, and put into a 


new method ; in which it might be judged proper and convenient to continue 
it ever after ſeparate and independent. 


Ir this conjecture may be admitted, concerning an eſtabliſhment beyond 
the reach of hiſtoric evidence, the court of chancery was erected into a 
diſtinct court nearly at the ſame time when the other three received their 
now form and preſent juriſdiction ; which will go a great way towards juſti- 
fying one part of the maxim of the common lawyers, that the four courts of 
Weſtminſter-hall are all of equal antiquity ; tho' it refutes the other part of 
it, that they have been the ſame as they now are from time immemorial. 


Taz chancery was the officina juſtitiæ, the manufactory, if it may be fo 
called, of juſtice, where original writs were framed and ſealed, and whither 
ſuitors were obliged to reſort to purchaſe them in order to commence actions, 
and fo obtain legal redreſs. For this purpoſe the chancery was open all the 
year ; writs iſſued from thence at all times, and the fountain of juſtice was 
always acceſſible to the king's ſubjects. The manner in which the buſineſs 


there was conducted, ſeems to have been this: the party complaining to the 
king's court and the juſtices for relief, uſed to be referred to the chancellor 


(in perſon, perhaps, originally), and related to him the nature of his injury, and 
prayed ſome method of redreſs. Upon this, the chancellor framed a writ ap- 
plicable to the complainant's caſe, and conceived ſo, as to obtain him the 
ſpecific redreſs he wanted. When this had been long the practice, ſuch a 
variety of forms had been deviſed, that there ſeldom aroſe a caſe in which it 
was required to exerciſe much judgement; the old forms were adhered to, and 
became precedents of eſtabliſhed authority in the chancellor's office, After 
this, the making out of writs became a matter of courſe ; and the buſineſs 


(a) Mad, Ex; 131, (6) Ibid, 132, 
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there increaſing, it was at length confided to the chancellot's clerks called PART 1. 
clerici cancellariæ, and fince curſitores cancellari. A ſtrict obſervance of the CHAP. I. 
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old forms had rendered them ſo ſacred, that at length any alteration of them 


WILLIAM 
was eſteemed an alteration of the law, and therefore could not be done but the CON. 


* 


by the great council. It became not unuſual in theſe times for a plaintiff, JOHN. 


when none could be found in chancery that ſuited his cafe, to apply to 
parliament for a new writ. 


- 


Tnvs far the chancellor ſeemed to act as a kind of officer of juſtice, admini- 


ſtering to the judicial authority of the King's courts. The chancellor's character 


continued the fame after this ſeparation as it had been before, without any 
preſent increaſe or diminution. In the reign of Henry II. he was called the 
ſecond perſon in the government a), by whoſe advice and direction all things 


were ordered. He had the keeping of the King's ſeal ; and, beſides the ſealing 


of writs, ſcaled all charters, treaties, and public inſtruments. He had the con- 


duct of foreign affairs, and ſeems to have acted in that department which is 


now filled by the ſecretaries of ſtate. He was chief of the king's chaplains, 
and preſided over his chapel. His rank in the council was high; but the 


great juſticiary had precedence of him (4). He is ſaid to have had the pre- 
ſentation to all the king's churches, and the viſitation of all royal foundations, 


with the cuſtody of biſhops ; but thoſe writers who have taken upon them 
to ſpeak fully of the office of chancellor, ſay nothing of any judicial authority 
exerciſed by him at this time. In the curia regis he was rather an officer than 
a judge; but as he aſſiſted there, ſo he was ſometimes. aſſociated with the 
Juſtices in eyre (c). There is no notice, even in writers of a later date 
than this, neither in Bracton or Fleta, that the chancellor, after he fat ſepa- 
rated from the exchequer, exerciſed any judicial authority, or that the chan- 
cery was properly a court; but it is always ſpoken of as an office merely, 
bearing a certain relation to the adminiſtration of juſtice in making and 
ſealing writs. X 


No1wliTaHsTANDING the hereditary lords abſented themſelves ſo entirely Judicature of 
from the curia regis, they ſtill retained an inherent right of judicature, which e council. 
reſided in them as conſtituent members of the council of the king and king- 


dom. When the curia regis was divided, and the departments of ordinary 


judicature were branched out in the manner we have juſt ſeen, the peculiar 


character of this council, now ſeparated and retired within itſelf, became more 
diſtinguiſhable. 23 Met 


(a) Fitzſte. (5) Mad. Ex. 42, 43. 2 Litt. Hen. II. 312. (e) Mad. Ex. 42. 
G 2 Tais 


44 


PART I. 


CHAP. I. 
— — 
WILLIAM 


"HISTORY OD THE 


Tus council was of two kinds and capacities: in one, it was the na- 
tional aſſembly, uſually called magnum concilium, or commune concilium regni; 
in the other, it was ſimply the council, and confiſted of certain perſons ſelected 
from that body, together with the great officers of ſtate, the juſtices, and 
others whom the king pleaſed to take into a participation of his ſecret mea- 


ſures, and by whole advice he thought he ſhould be beſt aſſiſted in affairs 


of importance. This laſt aſſembly of perſons, as they were a branch 
of the other, and had the king at their head, were conſidered as retaining 
ſome of the powers exerciſed by the whole council. As they both retained 
the ſame appellation, and the king preſided in both, there was no difference 
in the ſtile of them as courts; they were each coram rege in conſilio, or coram 
ipſo rege in conſilio, till the reign of Edward I. when the term parliament was 


fir!t applied to the national council; and then the former was ſtiled coram rege 
in parliamento. 


Tux judicial authority of the commune concilium, which ſtill reſided with 
them after the diſſolution of the curia regis, was this: they were the court of 
laſt reſort in all caſes of error: they explained doubts, and interpreted their 
own acts; for which purpoſe the juſtices uſed commonly to refer points of 
difticulty in the courts below to the great council : they heard cauſes com- 
menced originally there, and made awards thereupon : they tried criminal 
accufations brought againſt their own members ; and ſometimes civil dif- 
putes between great lords, | 


Tur council, properly ſo called, ſeems to have had a more ordinary and 


more comprehenſive juriſdiction than the commune concilium ; which it was 


enabled to exerciſe more frequently, as it might, and was continually ſum- 
moned; while the other was called only on great emergencies. In the court 
held coram rege in concilio, there ſeems to have refided a. certain ſupreme ad- 
miniſtration of juſtice, in reſpect of all matters which were not cognizable in 
the courts below : this juriſdiction was both civil and criminal. They en- 
tertained enquiries concerning property for which the ordinary courſe of 
common-law proceeding had provided no redreſs, and ufed to decide ex gu 
et bono, upon Principles of equity and of general law. All offences of a very 
cxorbitant kind were proper objects of their criminal animadverſion. If the 
perſons who had taken part in any public diforder were of a rank or deſcrip- 
tion not to be made amenable to the uſual proceſs, or the occaſion called for 
ſomething more exemplary than the penalties which could be inforced by 
ordinary juſtices, theſe were reaſons for bringing enquiries before the council: 
in theſe, and ſome other inſtances, as well touching its civil as criminal 
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juriſdiction, it acted only in concurrence with, and in aid of, the courts 
below. 

Tnus was the adminiſtration. of juſtice ſtill kept, as it were, in the hands 
of the king; who, notwithſtanding the diſſolution of his great court where 
he preſided, was ſtill, in conſtruction of the law, ſuppoſed to be preſent in 
all thoſe which were derived out of it. The ſtile of the great council was 
coram rege in concilio, as was that of his ordinary council for advice. The 
chancery, when it afterwards became a court, was coram rege in cancellarid; 
and the principal new court which had ſprung out of the curia regis, was 
coram ipſo rege, and in after-tumes, coram rege ubicungue fuerit in Anglia. 

Tux ſeparation of eccleſiaſtical cauſes from civil, was not the leaſt remark- 
able part of the revolution our laws underwent at the Conqueſt. The joint ju- 
riſdiction exerciſed in the Saxon times by the biſhop and ſheriff was diſſolved, 
as has been before mentioned, by an ordinance of William; and the biſhop 
was thenceforth to hold his court ſeparate from that of the ſheriff (a). 

Ta1s ordinance of William is compriſed in a charter relating to the 
biſhopric of Lincoln; and therein he commanded, © that no biſhop or arch- 
ce deacon ſhould thenceforward hold plea de legibus epiſcopalibus in the hun- 
t dred court, nor ſubmit to the judgment of (ſecular perſons any cauſe which 
& related to the cure of fouls; but that whoever was proceeded againſt for 
ce any cauſe or offence according to the epiſcopal law, ſhould reſort to ſome 
ce place which the biſhop ſhould appoint, and there anſwer to the charge; 
cc and do what was right (5) towards God and the biſhop, not according to 
ce the law uſed in the hundred, but according to. the canons and the epiſcopal 
6 law,” In ſupport of the biſhop's juriſdiction, it was. moreover ordained, that 
& ſhould any one refuſe to obey the proceſs of that court, and ſhould after three 
& notices refuſe to attend or make any ſubmiſſion, he was to be excommu- 
ce nicated ; and, if need were, the aſſiſtance of the king or the ſheriff might 
« be called in. The king moreover ſtrictly charged and commanded, that 


© no ſheriff, præpaſitus five miniſter regis, nor any layman whatever ſhould intro- 


«© mit in any matter of judicature that belonged to the biſhop (c).“ 
THr1sis the whole of that famous charter. When the ſpiritual court was once 
divided from the temporal, different principles and maxims begun to prevail. 


The biſhop thought it no ways unſuitable that ſubjects of a different nature 


from thoſe concerning, which the temporal courts decided, ſhould be ad- 
judged by different laws; and being now out of the influence and imme- 
diate ſuperintendence of the temporal judges, he was very ſucceſsful in in- 


(4) Wilk. Leg. Sax, 292. Seld, Tithes, 413. (5) Faciat reclum. (c) Wilk. Leg. Ang. 
Sax. pa. 292, 293. | 
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troducing, applying, and gaining preſcription for the pontifical law. In 
the gradual increaſe of this clerical judicature ſeparate from the temporal 
courts, we ſee the means by which the churchmen in after-times were 
enabled to perfect their ſcheme of independent ſovereignty, in the midſt 
of ſecular dominion ; whereby they aſſumed powers dangerous to the crown 
and the political freedom of the ſtate, 

Taz increaſe of the clergy in power and conſequence was owing to the 
influence of the civil and canon law, which they made uſe of as the beſt 
inſtruments with which to encounter the eſtabliſhed municipal law, the dictates 
of which were ſo oppoſite to their grand defign. 

SUCH an entire deſtruction had been made of every eſtabliſhment by the 
Saxon invaders, that the Roman law was quite eradicated. The only re- 
mains of this law that could be picked up in the Saxon times, were from the 
code of Theodofius, and ſuch ſcraps of Gaius, Paulus, and Ulpian, which 
ſtill exiſted in ſome mutilated parts of the Pandects (a). Theſe remnants of 
the civil law, like other learning, were moſtly in the hands of ecclefiaſtics, 
who ſtudied them with diligence, It was from theſe that they formed a 
ſtile, and learnt a method, by which to frame their own conſtitutions ; which 
were now growing to ſome magnitude and conſequence, and began to claim 
notice as a ſeparate law of themſelves, 

Dvurixs the reigns of William the Conqueror and Rufus, we hear nothing 
in this country of the civil law (3); for tho? the inſtitute, the code, and the 
novels of Juſtinian had been taught in the ſchool of Inerius, at Bologna, and 
there were ſome imperfect copies even of the Pandects in France; yet the 
ſtudy of the civil law did not go on with the ſpirit, nor was that ſyſtem of 


Juriſprudence regarded with the univerſal reverence that afterwards was 


thewn, when a complete copy of the Pandects was found at Amalfi, 
A.D. 1137, at the time that city was taken by the Piſans (c). 

Tux canon law firſt known in this country was formed by permiſſion, and 
under authority of the government, and ſeemed to be ſupported by ar- 
guments of expediency. The exiſtence of a church, with its ſubordinations 
of governors and governed, called for a ſet of regulations for the direction and 
order of its various functions. This was admitted; and under that notion 
a body of canonical juriſprudence had been ſuffered to grow up for a long 
courſe of years. In a national ſynod held A. D. 670, the codex canonum vetus 
eccleſiv Romane was received by the clergy (d). It appears alſo, by the 


(a) Duck de aut. 299. (5) Ibid, 307. (c) Giann. 11 lib. ca. 2, vol. 2. p. 119. 


(4) Seld. Notes to Kadm, 
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charter to the biſhop of Lincoln before-mentioned, that (a) William the 
Conqueror, with the advice and affent of his great council, had reviewed and 
reformed the epiſcopal laws that were in uſe till his time in England. Ir is 
beyond diſpute that a canon law of ſome kind had been long eſtabliſhed here 
by the ſanction of the legiſlature ; as may be ſeen by Mr. Lambard's Collec- 
tion of Saxon Conſtitutions. Theſe antient canons were probably not fo 
prejudicial to the rights of the ſovereign and the ſtate ; for which reaſon, as 
well as on account of the appearance they bore of municipal regulations 


made at-home for the government of the church, they had never excited any 
jealouſy or complaint. 


Bor a compilation of canon law was made by Ivo de Chartres in the time of 
Henry I. containing many extravagant opinions calculated to advance the do- 


minion of the pope and the pretenfions of the clergy. After this, and about 
fourteen years after the finding of the Pandects, in the year 1151, a more com- 


plete collection of canon law was made by Gratian, a Benedictine monk of 


Bologna, and publiſhed under the name of Decretum: it was made in imi— 


tation of the Pandect, and was a digeſt of the whole pontifical canon law. This 
is a collection of opinions and deciſions, extracted from ſayings of the fathers, 
canons of councils, and, above all, from decretal epiſtles of popes; all tend- 
ing to dignify the clerical ſtate, and to exempt the clergy from lay ſubordi- 
nation. 'The applauſe this book met with from the ſee of Rome and the 
clergy, raiſed it ſoon far above all former collections; and it became the grand 
code of eccleſiaſtical law, upon which the popiſh hierarchy reſted all its hopes 
and pretenſions. 


Taz canon and civil law had before been ſtudied and profeſſed by the 
ſame perſons; and the union of theſe two laws was now drawn cloſer. If 
the canon law was from the beginning under great obligations to the- civil, 
the very form in which it now appeared was evidently borrowed from thence ; 
and whatever was moſt excellent in it, was acknowledged to be copied from 
that model. They now became ſo connected together, and that in ſo near a 
degree of relation, that a learned writer ſays (a), the one could not ſubſiſt 
without the other, Theſe two laws afforded each other a mutual ſupport ; 
they had the ſame. profeſſors ; and it was requiſite to the fame and prefer- 
ment of a clergyman, that he ſhould be both a civilian and a canoniſt. 


Wurx both theſe laws were brought into this high repute, Vacarius came 


into England, and, A. D. 1149, towards the end of Stephen's reign begun to read 


(a) Wilk. Leg, Ang, Sax. p. 293. () Duck de aut, 98. 
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lectures, at Oxford, on the canon and civil law. Upon this an alarm was 
raiſed, and the king, apprehenfive of the conſequences to which theſe new 
doctrines might lead, in the year 1152, or thereabouts, is ſaid to have forbid 
the reading of theſe books (); a prohibition which could not be meant to 
extend to that canon law which had long been admitted and ratified ; but 


probably only to the novel and bold opinions contained in the collection of 


Ivo de Chartres, and more particularly in that lately made by Gratian. 
InDeeD the uſe of the canon law became now a ſubject of very ſerious 


. conſideration. The canons before admitted here were very antient ; many 


of them had received a legiſlative ſanction, and by long continuance they 
had ingrafted themſelves into the conſtitution ;z but a ſet of opinions entirely new 
wereadvanced by the publication of the Decretum, which, from the parade of 
the work and the ſupport it received from the ſee of Rome, had the appear- 
ance of a promulgation of laws impoſed on the chriſtian world by the ſole 
and ſupreme authority of the pope. From a queſtion on the tiliiy, as it had 
been before in ſome reſpects, it became now a queſtion upon the authority of 
theſe laws (þ). The conteſt between the ſecular and ecclefiaſtical ſtate was 


thenceforward more violent, as the points upon which it aroſe were more 
important. 


| NoTwiTHSTANDING the prohibition of king Stephen, the ſtudy of the civil 
and canon law was univerſally promoted by the clergy. Educated in opinions 
calculated to promote the benefit and emolument of their own order, it was 
not much to be wondered at that they ſtruck in with the defigns of the pope, 
and ſtood firmly upon the maintenance of their own pretended rights and 
privileges. 1 
Tx active ſpirit of the clergy did not want inſtruments to work with: 


the body of canon law lately publiſhed by Gratian, furniſhed authority and 
arguments for every ſpecies of uſurpation. | 4p 


Tu doctrines of the canon law, as delivered in the Decretum, ter.ded to 


mark more ſtrongly the diſtinction between clergy and lay, and the great 
deference due to the former. It is there held, that a cuſtom againſt the decree 
of a pope, is void; all men muſt obſerve the pope's command. It is made 


an anathema to ſue a clergyman before a lay judge; if a lay judge condemn 
or deſtroy a clerk, he is to be excommunicated ; a clerk may implead a lay- 
man before what judge he pleaſes ; judges ſhall be excommunicated who 


compel a clerk to anſwer to a ſuit betere them; a lay-man cannot give evi- 


dence againſt a clerk ; with numberleſs extravagancies of the ſame kind. 


(a) Jok. Saliſp. de nug. curia, (6) Litt, Hen, II. vol. 2. 471. | 
fo: | Such 
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Such notions did the canoniſts propagate for law reſpecting clergymen, in the 
reigns of Henry II. of Richard and John. 

IxpEED it was not till theſe doctrines had a good deal prevailed, that the 
ſeparate eſtabliſhment of eccleſiaſtical judicature gained much ſtrength, It 
was not till the publication of the Decretum and the growing authority of 
the canons had given ſome order and ſtability to ſpiritual government, that 
the excluſive juriſdiction of theſe courts was allowed, or indeed claimed, to 
any very great extent. 


SOME caules, apparently clerical, had continued to hang about the temporal 
courts, particularly thoſe concerning tithes ; which, being the iſſues of 
freehold property, and fo, partaking of its nature, could hardly be con- 
ſidered as merely ſpiritual (a). Accordingly ſuch pleas were held both in 
the eccleſiaſtical and temporal courts till the time of Henry II. After that, 
tithes came under the notice of our courts of common law only in an indi- 


rect proceeding ; ſuch as on prohibition, writ of right of advowſon, or by 


ſeire facias (b), in an antient mode fince aboliſhed by parliament (c). The 
prerogatives of the hierarchy, and the juriſdiction of the eccleſiaſtical courts 
aſſiſted each other in extending their influence. The courts grew in 
authority, and the biſhops. roſe in their claims, 


AmonssT other enterprizes, the clergy did not omit ſo valuable a ſubject 
of acquiſition as benefices. A benefice being an eleemoſynary proviſion for a 
perſon who officiated in the diſcharge of religious duties, was originally in the 
ſole diſpoſal of the fpunder, and was uſually conferred by inveſtiture ; but the 
| biſhops, as having the ſuperintendence over ſpiritual things, claimed a right 
of controul over theſe gifts. This occafioned a conteſt between patrons and 


the biſhops for many years; till at length the antient way of inveſtiture 


intirely ceaſed about the reigns of king Richard and John, and lay-patrons 


became obliged firſt to preſent their clerks to the biſhop, who, according to 


his diſcretion, gave them inſtitution (4). A like method of filling vacant 


biſhoprics was claimed by the pope ; but the ſpirited reſiſtance of ſome of 


our kings defeated all his attempts; though, as uſual, he never receded from 
the claim. 


Howvrk, the appointment to biſhoprics was, to a degree, put under the 
controul of the pope. In the time of Henry I. a biſhop elect was to receive 


inveſtiture of his s temporalties from the king, of whom all en held their 


(a) Selden's Tithes, 387. (5) Selden' s Tiches, 422. (c) Aboliſhed by ſtat. Ed. It, £50 
(4) Selden's Tithes, 383. 
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lands as baronies. This was performed by the king's delivering to them a ring 
and crofier, as ſymbols of their ſpiritual marriage to the church and of their 
office; and hence called inveſtiture per annulum et baculum : after this the 
biſhop uſed to do homage to the king, as to his liege lord. But that king 
finding it expedient to give way to the claim of the pope, reſigned this power 
and ceremony of inveſtiture, and only required that biſhops ſhould do homage 
for their temporalties. And king John, to obtain the protection of the pope, 
was contented to give up, by charter, to all monaſteries and cathedrals, the 
free right of electing their prelates, whether abbots or biſhops. He reſerved 
only to the crown the cuſtody of the temporalties during the vacancy ; the 
form of granting a licence to proceed to election (ſince called a conge d'thre), 
on refuſal whereof the electors might make their election without it; and the 
right of approbation afterwards, which was not to be denied without a reaſon- 
able and lawful cauſe. This grant was expreſsly recogniſed and con- 
firmed by king John's Magna Charta; was again eſtabliſhed by ſtat, 


25 Ed. III. ſt. 6. c. 3.; and continued the law and practice till the time of 


Henry VIII. 


THERE were two ſubjects of zurück Aon which the ſpiritual court gradu- 


ally drew to itſelf : theſe were marriage and wills, with the cognizance of 
legasies, and the diſpoſal of inteſtates effects. 


MARRILAOE, being a contract dictated and ſanctioned by the law of nature, 


and cntitling the parties to certain civil rights, ſeems to have nothing in it of 


ſpiritual cognizance; but the church of Rome having converted this into a 
ſacrament, it became intirely a ſpiritual contract, and fell naturally 
within the ccclefiaſtical juriſdiction, very ſoon after its ſeparation from the 
ſecular court; and it followed of conſequence, that they ſhould determine 
queſtions of /egitimacy and baſtardy. h | 


Caszs of wills and inteſtacy, as they were leſs, in their nature, allied to 


the ſpiritual function, did not ſo ſoon ſubmit to the eccleſiaſtical juriſdiction. 


In the time of Henry II. the law reſpecting the bequeſt of chattels ſtood thus: 
If any one, ſays Glanville, is diſpoſed to make a will, his effects muſt be 
divided into three equal parts; one of which belongs of right to his heir, 


another to his. wife, and the third was left to be bequeathed by him as he 


pleaſed. The teſtament was to be made in the preſence of two witneſſes at 
leaſt. The teſtator might appoint executors; but if he did not nominate 
any particular perſon, the propinqui et conſanguinei of the deceaſed were to 


rake upon them the execution of it. Who the heres was that was intitled to 
; a third 
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a third part, and by what rule the propingui were to be diſcovered, is not 
mentioned by Glanville ; but when the clerical courts got full poſſeſſion of 


this ſubject, they ordered it according to the rules of ſucceſſion in the civil 


WuHERe the heir or any other perſon detained the effefts, and obſtructed 
a performance of the will, the ſame author ſays, that the executor or 
other friends of the teſtator who had taken upon them the execution of the 
will, were to get the king's writ to the ſheriff, commanding him to cauſe a 
reaſonable diviſion of the effects to be made as ſoon as poſiible (a); fo that 
it appears in the reign of Henry II. the juriſdiction of perſonal legacies was in 
the temporal courts. But notwithſtanding this, if there was a queſtion in the 
temporal court, whether a teſtament was a true one or not, whether duly 
made, or whether the thing demanded were really bequeathed ; ſuch plea 
was to be heard and determined by the court chriſtian ; becauſe, ſays our 
author, all pleas upon teſtaments are properly cogniſable before the ecclefiaſtical 
judge (b). Thus, the validity of a teſtament, or the bequeſt of a legacy, 
was to be certified by the ſpiritual court: however, as in queſtions 


of baſtardy the court chriſtian did nothing more than anſwer the mere queſ- 


tion, whether baſtard or not, and the conſequence of deſcent and title was 
left to be determined at common law; ſo were the conſequences of 


a teſtament, as the recovery and payment of legacies, in the temporal 
courts. 

By the manner in which Glanville ſpeaks of probates, it may be'thought 
that courſe of authenticating wills had been long in uſe. The beginning, or 


ſteps, by which this innovation eſtabliſhed itſelf, it is not eaſy to trace: it lies 
buried in that obſcurity which involves not only the origin of our municipal 


cuſtoms, but the incroachments gradually made _ them by the civil and 


canon law, : 


Wren the ecclefiaſtical court had once the probate of wills, it ſeemed no 


very great extenſion of juriſdiction to gain the power of enforcing the exe- 


cution of them, in payment of legacies. But there are no teſtimonies of theſe 


times that warrant us to conclude, that this had generally obtained before the 


reign of Henry III. (c). 


Ir is moſt probable, that the mode uſed by the Saxons for the diſtribution 
of the eſtates of inteſtates ſtill continued: they remained ſtill a ſubject of 


W 7 0" (%) Seld. Works. vol. 3. 1672. 
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mere temporal cognizance, A law of Henry I. (a) ſays, that upon a perſon 
dying inteſtate, thoſe who wefe intitled to ſucceed ſhould divide his effects 
pro animg ejus. This is the firſt mention in our law of a diſpoſition of in- 
teſtates effects for the benefit of his ſoul ; but there is no mention of the con- 
troul or intermeddling of the ordinary, either in this .law or later than this, 


in Glanville; although he expreſsly mentions the juriſdiction of the church 
as to teſtaments. 


Ix king John's charter it is expreſsly provided, that if any freeman died 
inteſtate, his chattels were to be diſpoſed of by the hands of his next of kin, 
per viſum eccleſie, by the advice and direction of the ordinary, ſaving to all 
creditors their debts. This claufe, it is ſaid, was word for word in the charter 
9 Hen. III. and is to be ſeen in ſeveral manuſcripts of it (5); but being 
left out of the exemplification of this charter on the roll 25 Ed. I. from 
which is copied the Magna Cbarta now uſually referred to, it is not now 
found there. This proviſion was probably inſerted by the contrivance of 
the biſhops, who, with Pandolfo the pope's nuntio, were with John at 
Runnymede. There was not wanting colour for a proviſion like this; for as 
the ſtatute of Henry I. before alluded to, had expreſsly ſaid, that the diſtribu- 
tion was to be pro animd inteſtati, the biſhops ſeemed, by their holy function, 
to be beſt qualified to ſee this office performed with fidelity. Hence it was 
that, in after-times, this power was delegated by the ordinary to the next af 
kin, in letters or otherwiſe ; an authority grounded upon theſe words of the 


charter, per viſum eccleſiæ (c); though there are no documents that aſſure us 
this law was put in force during the reign of king John. 


Ix the reign of Stephen the clergy began to draw into the ſpiritual court the 
trial of perſons pro laſione fidei, for breach of faith in civil contracts. By this 
means they took cognizance of many matters of contract which belonged 
properly to the civil court. This was the boldeſt ftretch that court ever 
made to extend its authority, and would, in time, have drawn within its 
cognizance moſt of the tranſactions of mankind. The pretence on which 
they founded this claim was probably this: that oaths and promiſes being 
of a religious nature, in theſe times were confidered as of ſpiritual concern, 


and therefore more properly belangte to the ſpiritual than to the lay 
tribunal. 


Tux circumſtances of the times tended very much to encourage the clergy 
in their ſcheme of oppoſition to the ſecular power, The proviſion for the 


{a) M. Paris, (b) 3 Seld. 1676. (e) Ibid. 1679. 
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clergy was in theſe days very precarious, and laid them at the mercy of their 
patrons. The clergy being, in general, from their function, conſidered as a 
facred body of people, when oppreſfed and ill- treated by potent lords, drew 
the compaſſion of many, and particularly the ſupport of their biſhops ; who, 
in their turn, receiving as little favour from kings, were continually increaſing 


their ſtore of merit with the ſovereign pontiff by the many ſtruggles they en- 


gaged in on their own account, and on account of their inferior brethren, The 
pope, no ungrateful ſovereign, always diſtinguiſhed his zeal in ſupporting 
his biſhops, and they in ſupporting the lower clergy ; till the ſeveral orders 
of ecclefiaſtics, united in a common cauſe, and ſharpened againſt the laity by 
virulent contention, encouraged cach other, by every motive of defence and 
aggrandizement, to contribute in their ſtations to promote the power of the 
church. The pope having made uſe of the biſhops to gain and govern the 
clergy, united all their powers to eſtabliſh a dominion over the laity ; and no 
occafion was let paſs in which any of them could ſnatch an advantage. 


Hz NT I. being ſeated on the throne by a doubtful title, thought it pru- 
dent to gain the clerical part of his ſubjects by ſome conceſſions, Stephen, 
who owed his authority entirely to them, went farther ; by which means they 
acquired ſuch confirmed ſtrength and habitual reverence from the people, that, 
notwithſtanding all the real power of Henry II. and the ſpirit with which he 


_ aſſerted his ſovereignty and independence, the conteſt he had with Becket 


tended to a concluſion the direct contrary to that which he promiſed himſelf ; 
ſo that, after ſome conceſſions and connivance, to which he ſubmitted in fits 
of repentance, his reign ended in a firm eſtabliſhment of the clergy in moſt 
of their extraordinary claims of privilege and juriſdiction, 


Tax conteſt that Henry II. had with Becket concerning the limits of ec- 


procured an act of the legiſlature formally enacting the principal points of 


Clarendon. 


Ar a great council held at Clarendon, A. D. 1164, in the roth year of this 
reign, a code of laws were brought forward by the King, under the title of 


obſerve what were really ſuch, the king procured the principal propoſitions in 


diſpute to be enacted, and declared by the council under that denomination. 
Nothing will enable one to judge ſo well of the pretenſions of the clergy, 


25 a peruſal of theſe Conſtitutions ; they ſhall therefore be ſtated at length. 


controverſy for which he contended. This was in the famous Conſtitutions af 
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eleſiaſtical power, fills up a great part of that king's reign. To give weight to 
his ſide of the conteſt, and, inſtead of debating, to effect a clear deciſion, Henry 


Conſtitutions 
of Clarendon, 


the ancient cuſtoms of the realm; and as Becket had ſolemnly promiſed he would 
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They are contained in fixtcen articles ; ten of which were conſidered by the 
ſee of Rome ſo hoſtile to the claims of the clergy, that pope Alexander ſo- 
lemnly in full confiſtory condemned them; the other fix he zolerated, not as 
good, but leſs evil. Theſe fix articles were the 24, 6th, 11th, 13th, 14th, and 
16th, and were as follow: 2d, Churches belonging to the fee of our lord the 
king, cannot be given away in perpetuity, without the conſent and grant of 
the king. 6th, Laymen ought not to be accuſed, unleſs by certain and legal 
acculors and witnefles, in preſence of the biſhop, ſo as that the archdeacon 
may not loſe his right, nor any thing which ſhould thereby accrue to him ; 
and if the offending perſons be ſuch as none will or dare accuſe them, the 
ſheriff, being thereto required by the biſhop, ſhall ſwear twelve lawful men 
of the vicinage or town before the biſhop, to declare the truth according to 
their conſcience, 11th, Archbiſhops, biſhops, and all dignified clergymen 
(a) who hold of the king in chief, have their poſſeſſions from the king as a 
barony, and anſwer thereupon to the king's juſtices and officers, and follow 
and perform all royal cuſtoms and rights, and, like other barons, ought to be 
preſent at the trials of the king's court, with the barons, till the judgment 
procceds to loſs of members, or death. 13th, If any nobleman of 'the realm 
ſhall forcibly reſiſt the archbiſhop, biſhop, or archdeacon, in doing juſtice 
upon him or his, the king ought to bring them to juſtice ; and if any ſhall 
forcibly reſiſt the king in his judicature, the archbiſhops, biſhops, and arch- 
o juſtice, that he may make ſatisfaction to our 
lord the king. 14th, chattels of thoſe who are under forfeiture to the 
king, ought not to be detained in any church or church- yard againſt the 
king's juſtice, becauſe they belong to the king, whether they are found 
within churches, or without. 16th, The ſons of villains ought not to be or- 
dained without the conſent of their lords, in whoſe lands they are known to 
have been born. & | BY 

Tuus was the pope pleaſed to tolerate ſuch of theſe articles as either 
did not at all affect the clerical ſtate, or rather contributed to aid and 
ſupport it ; and were thrown in, probably, to qualify and temper thoſe 
which were evidently hoſtile to the ecclefiaſtical ſovereignty. The ten 


which were condemned by the pope, were as follow: 


Tur firſt, If any diſpute ſhall ariſe concerning the adyowſon and pre- 
ſentation of churches between laymen, or between ecclefiaſtics and laymen, 
or between eccleſiaſtics, let it be tried and determined in the court of our 


lord the king. gd, Ecclefiaſtics charged and accuſed of any matter, being 


(a) So univer/ie perſonæ is conſtrued Litt. Hen. II. vol. 4. 370. 
ſum- 
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ſummoned by the king's juſtice, ſhall come into his court to anſwer there 
concerning that which it ſhall appear to the king's court is cogniſable there; 
and ſhall anſwer in the eceleſiaſtical court concerning tha: which it ſhall 
appear is cogniſable there; ſo that the king's juſtice ſhall ſend to the court 
of holy church, to ſee in what manner the cauſe ſhall be tried there; and if 


an ccclefiaſtic ſhall be convicted, or confeſs his crime, the church ought not 


any longer to give him protection. 4th, It is unlawful for archbiſhops, 
biſhops, and any dignified clergymen of the realm, to go out of the realm 
without the king's licence; and if they ſhall go, they ſhall, if it ſo pleaſe the 
king, give ſecurity that they will not, either in going, ſtaying, or returning, 
procureany evil or damage to the king, or the kingdom. 5th, Perſons excom- 
municated ought not to give any ſecurity by way of depoſit, nor take any oath, 
but only find gage and pledge to ſtand to the judgment of the church, in 
order to abſolution. . 7th, No tenant in capite of the king, nor any of the 
officers of his houſhold, or of his demeſne, ſhall be excommunicated , nor 


ſhall the lands of any of them be put under an interdi&, unleſs application 


ſhall firſt have been made to our lord the king, if he be in the kingdom, if 
not, to his juſtice, that he may do right concerning ſuch perſon ; and in ſuch 
manner, as that which ſhall belong; to the king's court ſhall be there deter- 
minded, and what ſhall belong to the eccleſiaſtical court ſhall be ſent thither to 
be there determined; 8th, Concerning appeals, if any ſhall ariſe, they ought 
to proceed from the archdeacon to the biſhop, and from the biſhop to the arch- 
biſhop. And if the archbiſhop ſhall fail in doing juſtice, the cauſe ſhall at laſt 
be brought to our lord the king, that by his precept the diſpute may be deter- 
mined in the archbiſhop's court; ſo that it ought not to proceed any further 
without the king's conſent. gth, If there ſhall ariſe any diſpute between an 
eceleſiaſtic and a layman, or between a layman and an eccleſiaſtic, about any 
_ tenement which the eccleſiaſtic pretends to be held in elcemoſynd, and the 


layman pretends to be a lay fee, it ſhall be determined by the judgment of 


the king's chief juſtice, upon a recognition of twelve lawful men, utrim tene- 
mentum ſit pertinens ad eleemoſynam, ſive ad fædum laicum. And if it be found 
to be in eleemoſynd, then it ſhall be pleaded in the eccleſiaſtical court; but if a 
lay fee, then in the king's court, unleſs both parties claim to hold of the 


ſame biſhop or baron: and if they do, then the plea ſhall be in his court; 


provided, that by ſuch recognition, the party who was firſt ſeiſed ſhall nor 
loſe his ſeiſin till the plea has been finally determined. foth, Whoſoever is 
of any city, or caſtle, or borough, or demeſne manor of our lord the king, 
if he ſhall be cited by the archdeacon or biſhop for any offence, and ſhall re- 
fuſe to anſwer to ſuch citation, it is allowable to put him under an interdict; 


but - 
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PAKT I but he ought not to be excommunicated before the king's chief officer of the 
CHAP. I. town be applied to, that he may, by due courſe of law, compel him to anſwer 
Wü accordingly ; and if the king's officer ſhall fail therein, ſuch officer ſhall be 
wy NE in miſericordid regis; and then the biſhop may compel the perſon accuſed by 
JOHN. eccleſiaſtical juſtice, 15th, Pleas of debt, quæ fide interpaſitd debentur, vel 
abſque interpofitione fidei, whether due by faith ſolemnly pledged, or without 
faith ſo pledged, belong to the king's judicature. 12th, When an arch- 
biſhopric, or biſhopric, or abbey, or priory of royal foundation, ſhall be va- 
cant, it ought to be in the hands of the king, and he ſhall receive all the rents 
and iſſues thereof, as of his demeſne. And when that church is to be ſup- 
[ plicd, the king ought to ſend for the principal clergy of that church, and 
the election ought to be made in the king's chapel, with the king's aſſent, 
| and the advice of ſuch of the prelates of the kingdom as he ſhall call for 
| that purpoſe ; debet eri electis aſſenſu domini regis, et conſilio perſonarum regni 
| quas ad hoc faciendum vocaverit ; and the perſon eleCt ſhall there do homage _ 
| and fealty to the king as his liege lord, of life, limb, and worldly honour. 
(ſaving his order), before he be conſecrated (a). | 
Tusk Conſtitutions were calculated to give a rational limitation to 
the ſecular and ecclefiaſtical judicature; and furniſhed a baſis on which 
| theſe ſeparate juriſdictions might have been founded, without any incon- 
CC venience to the nation, or diminution of the temporal authority: and they 
| | were with that view confirmed, A. D. 1176, at a council held at Northamp- 
ton, But the king, overcome. with ſhame for the murder of Becket, 
| with which he was charged, and ſtruck with a panic of ſuperſtition, gave 
way to the torrent, and endeavoured to reconcile himſelf to the holy ſee (of 
which he had befides a requeſt to make concerning the diſſolution of his 
marriage) by an ample concurrence with all its demands; at leaſt he deſiſted 
from executing thoſe laws for which he had ſo many years been contending. 
Moreover, it appears from a letter which he ſent to the pope by the hand of L 
Hugo Petrileo, the legate, that, notwithſtanding the oppoſition of the greateſt 
and wiſeſt men in bis kingdom, he had, at the interceſſion of the legate, and 
eut of reverence and devotion to the ſee of Rome, made the following con- 
ceſſions: That no clerk ſhould, for the future, be brought perſonally before 
a ſecular judge for any crime or tranſgreſſion ( whatſoever, except only 


for offences againſt the foreſt laws, or in caſe of a lay fee for which lay 
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(a) Vid. Wilk. Ang. Sax. Leg. pa. 321. and alſo in Litt. Hen, II. vol. 4. 414. a copy of 
theſe Coullitutions from the Cottonian manuſcript of Becket's Life and Epiſtles, which 1s pro- 
bably the moſt antient and correct copy of them, (3) De aliguo foris-fafto. 
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ſervice was due to the king, or any other ſecular perſon : he promiſed, that 
any perſon convicted, or making confeſſion before his juſtice, in the preſence 
of the biſhop, or his official, of having knowingly and premeditatedly killed a 
clerk, ſhould, befides the uſual puniſhment for killing a lay man, forfeit all 
his land of inheritance for ever (a). He alſo promiſed, that clerks ſhould 
not be compelled to ſubmit to the trial by duel; and moreover, he promiſed 
not to retain in his hands vacant biſhoprics or abbies beyond the term of one 
year, unleſs from urgent neceſſity, and evident cauſe of delay, not falſely 
pretended (4), It is ſaid {c) that Henry granted, by charter to the clergy, 
the cognizance of cauſes matrimonial ; but neither this nor any other of the 
foregoing conceſſions was enacted by authority of parliament, during any 


part of this king's reign ; nor did he himſelf obſerve them, except in not 
compelling criminal clerks to appear before a lay judge, unleſs in the caſes 
reſerved, and exempting them in all caſes from tHe trial by duel. The ſtatutes 
of Clarendon concerning eccleſiaſtical matters ſubſiſted unrepealed and con- 


firmed ; but were ſuſpended in part by a A] connivance of the exe- 
cutive power (d). 


Tux eſtabliſhment the clergy gained in this reign, was not weakened in 
thoſe of his ſucceſſors. Richard I. was redeemed from his captivity by the 
aid of his ſubjects ; among whom the zeal of the ecclefiaſtics was particularly 
diftinguiſhed, when they readily converted their plate and other valuables to 
the ranſom of their king, This gave them every thing to hope from the 


king's gratitude; nor were they diſappointed in their expectations. The 


feudal ſubjection under which John laid his kingdom to the pope, ratified 
every clerical innovation, and ſeemed to July the diſtinctions that were 


before claimed by the churchmen. 


IN this manner did the nes of the vil and canon law gradually 1 in- 


creaſe ; but they were not confined to the eccleſiaſtical courts, where they 


were profeſſedly the only rules of deciſion: they, by degrees, interwove 
themſelves into the municipal law, and furniſhed it with helps towards im- 
proving its native ſtock. The law of perſonal property was in a great mea- 
ſure borrowed from the imperial, and the rules of deſcent of lands wholly 


(a) What extraordinary penalty was this, when laymen forfeited their lands in caſes of 


felony at that time ? () Wilk. Leg. Ang. Sax. p. 331. Ld, Litt. Hiſt. Hen. II. 


vol. 4. 265. 296. (c) Sir Roger Owen MSS. p. 397. (4) Sir Roger Owen 


ſays, the Ling obtained 11 repeal of the Conſtitutions of Clarendon, MSS, p. 404. 
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from the canon, law; beſides many other inſtances which might be men- 
tioned, 


Tursg two laws, as the Norman had before, obtained here by ſufferance 
and long uſage. Such parts of them as were fitting and expedient, were 
quietly permitted to grow into practice; while ſuch as were of an extrava- 
gant kind occaſioned clamour, were called uſurpations, and, as ſuch, were 
ſtrongly oppoſed. What was ſuffered to eſtabliſh itſelf, either in the clerical 
courts, or by mingling with the ſecular cuſtoms, became fo far part of the 
common law of the realm, equally with the Norman ; for though of later 
birth, it had gained its authority by the ſame title, a length of immemorial 
preſcription. _ | 


Ir had been a very antient cuſtom among the Normans, both in their own 
country and in France, to try titles to land, and other queſtions, by duel. 
When William had ordained that this martial practice of his own country 
ſhould be obſerved here in criminal trials, it became very eaſy to introduce 
it in civil ones; and being only uſed in the curia regis, it had not the appear- 
ance of ſo ſingular an innovation, among the other novelties of that court, 
which it certainly would have had in the county court, or any other of the 
antient tribunals of Saxon original. 


Wirtz all its abſurdity, this mode of trial was not without ſome marks of 
a rational reliance on teſtimony, and vouchers for the truth of what was in 
diſpute; for it was never awarded without the oath of a credible witneſs, 
who would venture his life in the duel for the truth of what he ſwore. The 
manner of ordering this trial may be inſtanced in a plea concerning a right 
to land. The demandant ſtated to the court the nature of his claim; that his 
farher or grandfather, as It might be, was ſeiſed of the land; © and this,” 
ſays he, © I am ready to prove by my freeman” (per hunc liberum meum homi- 
nem Jobannem), naming him; © and if any miſchance happen to him, then by 


that other perſon who hath ſeen and heard the matter in queſtion.” Or he 


referred to his champion in a fuller manner, thus: © I am ready,” ſays he, 
e to prove it by my freeman John, whom his father on his death-bed enjoined, 


& by the duty he owed him, that if at any time he ſhould hear of a ſuit for 


„that land, he ſhould hazard himſelf in a duel for it, as that which his. 
« father had ſeen and heard.“ Thus the champion of the demandant was 
ſuch a one as might be a fit witneſs ; and on that account the demandant 
could never engage in the combat himſelf ; but the other party, who was: 

defendant, 
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defendant, or to ſpeak more properly tenant, in the _ might engage either 
in his own perſon, or in that of another. 


Wuex the duel was thus waged, the deciſion of the right depended wholly 
on it ; and that decifion was final, If the champion of the demandant was 
vanquiſhed, the ſuit was loſt: the champion was ſtigmatiſed with a ſevere 
penalty; he paid a fine of fixty ſhillings ; loſt his liberam legem, that is, was no 
longer capable of being a witneſs, or of becoming a champion; but was ever 
after branded with the name of coward. If the defendant, or his champion, 


was vanquiſhed, the land was loft, and ſecured to the demandant for 
ever (6). 


Ir is difficult to ſay what matters were, at one time, ſubmitted to this mode 
of trial. Perhaps art firſt all queſtions of fa& might, at the option of the 
demandant, have been tried by duel. In the reign of Henry II. it was 
deciſive in pleas concerning freehold ; in writs of right; in warranty of land, 
or of goods ſold; debts upon mortgage or promiſe ; ſureties denying 
their ſuretyſhip; the validity of charters; the manumiſſion of a villain; 
queſtions concerning ſervices; all theſe might have been tried by 


duel (3). 


NorwirnsrAN DIN the general bent of this people to admit the propriety 
of a trial ſo ſuitable to their martial genius, there muſt have been men of 


gravity and learning amongſt them at all times ; and perſons of that charaQer 


would always reprobate ſo ineffectual and cruel a procceding. Conſidera- 
tions of this Kind at laſt effected a change. 


Wr find in the reign of Henry II. many queſtions of fact relating to pro- 
perty were tried by twelve heros et legales homines juratos, ſworn to ſpeak the 
truth ; who were ſummoned by the ſheriff for that purpoſe. This tribunal 
was, in ſome caſes, called ; as it is ſaid, from aſſidere, becauſe they ſat 
together; though it is moſt probable, and indeed ſeems intimated by the 
manner in which Glanville often expreſſes himſelf, that it was emphatically 
ſo called from the afſiſa (as laws were then termed) by which the application 
of this trial was, in many inſtances, ordained. In other inſtances this trial 
was called a jurata, from the juratos, or juratores, who compoſed it. Of the 


origin of this trial by twelve jurors, and the introduction of them into this 
country, we ſhall next enquire. | 


THE trial per duodecim juratos, called nembda, had obtained among the 
Scandinavians at a very carly period ; but having gone into diſuſe, was revived, 


(a) Glanv. lib. 2. c. 3, 4, Ke. Dugd. Or, Jud. 66, 67, 68. () Glany, . 
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and more firmly eftabliſhed, by a law of Reignerus, ſirnamed Lodbrog, about 
the year A. D. 820 (a). It was about ſeventy years after this law, that 
Rollo led his people into Normandy, and, among other cuſtoms, carried with 
him this method of trial, where it was uſed in all cauſes that were of ſmall 
importance. When the Normans had tranſplanted themſelves into this 
country, they were deſirous of legitimating this, as they did other parts of 
their juriſprudence; and endeavoured to ſubſtitute it in the place of the Saxon 
ſectatores, to which tribunal it bore no ſmall affinity. 


Taz earlieſt mention we find of any thing like a jury, was in a cauſe 
where Gundulph, biſhop of Rocheſter, was a party, upon a queſtion of land, 
in the reign of the Conqueror. The king had referred it to the county, i. e. 
the Hhectatores, to determine in their county court, as the courſe then was, 
according to the Saxon eſtabliſhment ; and they gave their opinion of the 
matter. But Odo, biſhop of Baieux, who prefided at the hearing of the 
cauſe, not being ſatisfied with their determination, directed, that if they 
were {till ſure that they ſpoke truth, and perſiſted in the ſame opinion, they 
ſhould chuſe zwelve from among themſelves, who ſhould confirm it upon 
their oaths (b). It ſhould ſeem, the biſhop had here taken a ſtep which was 
not in the uſual way of proceeding, but which he ventured upon in confor- 
mity with the practice of his own country ; the general law of England being, 


| that. a judicial enquiry concerning a fact ſhould be collected per omnes comi- 


tatus probos homines. Thus it appears, that in a cauſe where this ſame Odo 
was one party, and archbiſhop Lanfranc the other, the king directed rorux 
comitatum conſidere; that all men of the country, as well French as Engliſh, 
particularly thoſe of the latter, learned in the law and cuſtom of the realm, 
ſhould be convened : upon which they all met at Pinendena, and there it was 
determined AB OMN1BUS lis probis; and agreed and adjudged à toto comita!i. 
In the reign of William Rufus, in a cauſe between the monaſtery of Croyland 
and Evan Talbois, in the county court, there is no mention of a jury; and ſo 


late as the reign of Stephen, in a cauſe between the monks of Chriſt Church 


Canterbury, and Radulph Picot, it appears from the acts of the court (>, 
that it was determined per judicium TOTIUS COMITATUS (d). 


TE old trial by an indefinite number of ſuitors of court continued for 
many years after the Conqueſt ; but the precedent made by the biſhop of 
Baieux, no doubt, had a great effect towards altering it; and, notwithſtanding 


( Hick. Theſ. Did. Epil. 38, 39, 40. (5) Text. Roff. Hickes, ut ſupra, (e) Bib. 
Cott. Fauſtina, A, 3, 11. 31. (4) Hickes, Ibid. 36, 
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the practice might have continued in ſome counties, as we have juſt ſer forth, 
it is as probable that in others the Norman method might have obtained; a 
variety which muſt often have happened before the Norman law had 
thoroughly eſtabliſhed itſelf. It was not till the reign of 585 II. that 
the trial by jurors became general. 


Tre ſudden progreſs then made in bringing this trial into common ule, - by the 


muſt be attributed to a law made by that king. As this law has not come 
down to us, we are ignorant at what part of his reign it was made, and what 
was the preciſe extent of its regulation: we can only collect what intimation 
is given us- by co-temporary authorities, the chief of which is Glanville, 
who makes frequent alluſion to it. It is called by him afi/a, as all laws 
then were; and regalis conſtitutio; at other times, regale quoddam beneficium, 
clementid principis de conſilio procerum populis indultum. It ſeems as if this 
law ordained, that all queſtions of ſeiſin of land ſhould be tried by a recog- 
nition of twelve good and lawful men, ſworn to ſpeak the truth ; and alſo 
that in queſtions of right to land, the tenant might elect to have the matter 
tried by twelve good and lawful knights inſtead of the duel. It appears 


that ſome incidental points in a cauſe, and ſome few other particular matters 


that were neither queſtions of mere right, or of ſeifin of land, were tried by 
A recognition of twelve men; and we find that in all theſe caſes, the proceed- 
ing was called per aſſiſam, and per recognitionem ; and the perſons compoling it 
were called juratores, jurati, recognitores aſſiſæ; and collectively affiſa, and 
recognitio : only the twelve jurors in queſtions of right were diſtinguiſhed 
with the appellation of magna affiſa ; probably becauſe they were knights, and 
were brought together alſo with more ceremony, being not ſummoned imme- 
diately by the ſheriff, as the others were, but elected by four knights, who 
for that purpoſe had been ſummoned by the ſheriff, We are alſo told, that 
the law by which theſe proceedings were directed, had ordained a very heavy 


penalty on jurors who were convicted of having ſworn falſely in wy of the 
above inſtances (4). 


Tuvs far of one ſpecies of this trial by twelve men, which was called 
afſiſa. It likewiſe appears, that the oath of twelve jurors was reſorted to in 
other inſtances than. thoſe provided for by this famous law of Henry II. 
and then this proceeding was ſaid to be per juratam patriæ, or vicineli, per inqui- 
fitionem, per juramentum legalium hominum : this was no other than that which 
| we before mentioned to have gained ground by uſage and cuſtom. This 


(a) Glan. lib. 13+ C. I, lib, 2. Co 7 * 19% 
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trial by jury was ſometimes uſed in queſtions of property ; but, it ſhould 
ſeem, more frequently in matters of a criminal nature. 


THz earlieſt mention of a trial by jury, that bears a near reſemblance to 
that which this proceeding became in after-times, is in the Conſtitutions of 
Clarendon before ſpoken of. It is there directed, that, ſhould nobody appear 
to accuſe an offender before the archdeacon, then the ſheriff, at the requeſt 
of the biſhop, ſaciet jurare duodecim legales homines de vicineto, ceu de villa, quod 
inde veritatem ſecundum conſcientiam ſuam manifeſtabunt (a). The firſt notice 
of any recognition, or aſſiſe, is likewiſe in theſe Conſtitutions; where it is 
directed, that, ſhould a queſtion ariſe, whether land was lay or eccleſiaſtical 
property, recognitione duodecim legalium hominum per capitalis juſtitiæ conſidera- 
tionem terminaòitur, utrim, &c. (Y); this was A, D. 1164. Again, in the 
ſtatute of Northampton, A. D. 1176, (which is ſaid to be a republication 
of ſome ſtatutes made at Clarendon, perhaps at the ſame time the above-men- 
tioned proviſions were made about eccleſiaſtical matters) the juſtices are 
directed, in caſe a lord ſhould deny to the heir the ſeifin of his deceaſed 
anceſtor, faciant inde fieri recognitionem per duodecim legales homines, quaiens 

ſeiſinam defunus inde habuit die qua fuit vivus et mortuus ; and alſo faciant eri 
recognitionem de diſſeiſinis factis ſuper aſſiſam, tempore quo the king came into 
England, after the peace made between him and his ſon. We ſee here very 
plainly deſcribed, three of the affiſes of which ſo much will be ſaid here- 


after; the afiſa utrim fædum fit laicum an ecclefiaſticum; the affi Ya warts 
anteceſſoris; and the affiſa nove diſſeifine. 


AGAIN, in the ſtatute of Northampton, there is mention of a perſon reftatus 
de murdro per ſacramentum duodecim militum de hundredo, and per Jacramentum 


duodecim liberorum legalium hominuin. 


Tavs have we endeavoured to trace the origin and hiſtory of the trial by 
twelve men ſworn to ſpeak the truth, down to the time of Glanville : a further 
and more particular account of it we ſhall defer, till we come to ſpeak more 
minutely of the proceedings of courts at this time. . 


AnoTntr novelty introduced by the Normans, was the practice of 
making deeds with ſeals of wax and other ceremonies (c). The variety of 
deeds which ſoon after the Conqueſt were brought into uſe; and the divers 
ways in which they were applied for the purpoſe of transferring, mots 
or confirming rights; deſerve a very particular notice, 


(a) Ch. 6, (2) Ch. . (c) Wilk. Leg. Sax. 289. 
Drops 
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Dezvs or writings, from the time of the Conqueſt, were ſometimes called 


chirographa, but more generally chartæ : the latter became a term of more 
common uſe, and ſo continued for many years; the former rather denoted a 
ſpecies of charters, as will be ſeen preſently. Charters were executed with 
various circumſtances of ſolemnity, which it will be neceſſary to confider : 
theſe were the ſeal, indenting, date, atteſtation, and direction, or com- 
pellation. 

CHARTERS were ſometimes brought into court; either the king's, or the 
county, hundred, or other court, or any numerous aſſembly; and there the 
act of making, or acknowledging and perfecting the charter was performed. 
This accounts for the number of witneſſes often found to old charters, 
with the very common addition of mu!tis ais. When charters were not exe 
cuted in this public manner, they were uſually atteſted by men of character 
and conſequence : in the country, by gentlemen and clergymen ; in cities 
and towns, by the mayor, bailiff, or ſome other civil officer (a). 


Tu Anglo-Saxon practice of affixing the croſs ſtill continued ; however, 
not ſo frequent as before ; but gave way to a method which more commonly 
obtained after the Conqueſt, that of fixing a ſeal of wax. Seals of wax were 


of various colours, They were commonly round or oval, and were fixed to- 


a label of parchment, or to a ſilk ſtring faſtened to the fold at the 
bottom of the charter, or to a flip of the parchment cut from the bot- 


tom of the deed, and made pendulous. Befides the principal ſeal, there 


was ſometimes a counter-ſeal, being the privy-ſeal of the party. If a man had not 
his own ſeal, he would uſe that of another, if his own was not well known; or, 
for better ſecurity, he would uſe both his own and that of ſome other better 
known. 

THE original method of indenting was ; this. A writing, conſiſting of two 
parts, was drawn. in this manner: the whole tenor of it was written twice 
upon the ſame piece of parchment ; and between the contents of each part 
the word chiragrapbum was written in capital letters, and afterwards was cut 
thro? in the midſt of thoſe letters; ſo that, when the two parts were ſepa- 
rated, one would exhibit one-half of the capital letters, and one the other ; 
and when joined, the word would appear entire. Such a charter was called 
chirographum. About the reign of Richard and John, another faſhion of cut- 
ting the word chiragrapbum came into ule ; it was then ſometimes done indent- 


wiſe, with an acute or ſharp inciſion, inſtar dentium (b); and from thence ſuch. 


deeds were called indenturæ. 


60 1474. Form. Dim . id) 1d. wid. 14. 23, 29, 
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CuARTERS were ſometimes dated, and very commonly they had no date at 
all; but as they were always executed in the preſence of ſomebody, and often 
in the preſence of many, the names of the witneſſes were inſerted, and con- 
ſtituted a particular clauſe, called His teſtibus. The names of the witneſſes 
were written by the clerk who drew the deed, and not by the witneſſes 
themſelves, who very often could ut write. It ſeems, that wives were ſome- 
times witneſſes to deeds made by their huſbands ; monks and other religious 
perſons to deeds made by their own houſes ; the king has been witneſs to 
the charters of private men (a); and in the time of Richard and John, it 
came in practice for him to atteſt his own charters himſelf, tefte meipſo (b). 


CnarTERs were uſually conceived in the ſtile of a letter, and, at the be- 
ginning, they had a ſort of direction, or compellation. Theſe were various. 
In royal charters, it was ſometimes, omnibus hominibus ſuis Francis & Anglois : 
in private ones, ſometimes, omnibus ſandtæ ecclefiz filits ; but more commonly, 
ſciant preſentes et futuri, or omnibus ad quos præſentes litteræ, &c. 

Tus far of the circumſtances and ſolemnities attending the execution 
of charters. Let us now conſider the different kinds of them; and it will be 
found, that as they were called chjrographa, or indenturæ, from the particular 
faſhion of them, ſo they received other appellations expreſſive of their effect 
and deſign. A charter was ſometimes called conventio, concordia, finalis con- 


cordia, and finalis conventio. There were alſo feoffments, demiſes for life and for 


years, exchanges, mortgages, partitions, releaſes, and confirmations (c). 
ConveNnT1o and concordia had both the ſame meaning, and ſignified ſome 


agreement, according to which one of the parties conveyed or confirmed to 
the other lands, or other rights. 


Tae moſt confiderable of all theſe was a feoffment, From the time of the 
Conqueſt, whenever land was to be paſſed in fee, it was generally done by 
feoffment and delivery of ſeiſin (d). This might be without deed ; but the 
gift was uſually put into writing, and ſuch inſtrument was called charta 
feoffmenti. A feoffment originally meant the grant of a fead or fee ; that is, 
a barony or knight's fee, for which certain ſervices were due from the feoffee 
to the feoffor: this was the proper ſenſe of the word: but by cuſtom it 
came afterwards to ſignify alſo a grant of a free inheritance to a man and his 
heirs, referring rather to the perpetuity of eſtate than the feudal tenure, The 
words of donation were generally, dediſſe, conceſſiſſe, et confirmiſſe, or dondſſe, 
ſome one or other of them. It was very late, and not till the reign of 


(a) Mad, Form. Diſſ. 31. (5) Ibid, 32. (c) Ibid. 3. (A4) Wilk. Leg. Sax. 289. 
| ; Richard 
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Richard II. that the ſpecific term feoffavs was made uſe of. Theſe feolfments 
were made pro bomagio et ſervitio, to hold of the feoffor and his heirs. 


" In theſe times feoffments were very unſettled in point of form ; they had 
not the ſeveral parts which they regularly contained in after-times. 'The 
words of limitation were divers, to convey a fee, whether abſolute or condi- 
tional. The former was ſometimes in theſe words : to the feoffee et ſuis; or 
ſuis poſt ipſum, jure hereditario perpetue Poſſidendum ; or fibi et heredibus ſuis 
vel affienatis. The latter was in theſe words: fi et heredibus procedentibus 
ex prædidt: Richardo et uxori ſuæ et bæredibus ſuis qui de eddem veniunt : fibi 


et bæredibus qui dello. exibunt : from which divers ways of limiting eſtates 


(and numberleſs other ways might be produced) it muſt be concluded, that 
no form had been agreed on; but the intention of the grantor was collected, 


as well as could be, from the terms in which he had choſen to convey his 
meaning (4). 


IT appears, that a charter of feoffment was ſometimes made by a feme 
covert, tho' generally with the conſent of the hufband ; and a huſband ſome- 
times made a feoffment to his wife. They were ſometimes exprefled to be 
made with the aſſent of the feoffor*s wife (4) ; or of ſuch a one, heir (c) of the 


feoffor ; or of more than one, heirs of the feoffor (d); tho' in thoſe caſes, the 


charters appear to be ſealed only by the feoffor. By the aſſent of the wife, 
probably, her claim of dower was in theſe days held to be barred ; and in- 
deed, when ſuch feoffinent was made publicly in court, it had the notoriety 
of a fine, and might be allowed the efficacy fince attributed to fines in the like 
caſes. The affent of the heirs was, probably, where the land had deſcended 
from the anceſtor of the feoffor ; or where by uſage it retained the property 
of Bocland, not to be aliened extra cognerionem, without the conſent of the heir, 
where ſuch reſtriction had been impoſed by the original Landboc. 


A cravss of warranty was always inferted, which ſometimes, too, had the 


additional ſanction of an oath. The import of this warranty was, that ſhould 
the feoffee be evicted of the lands given, the feoffor ſhould es. An: him 
with others of equal value (e). 


A cnanTE of feoffment was not a complete transfer of the inheritance 


without very of ſeiſin. This was done in various ways; as per fuſtem, per Ba- 
culum, per haſpam, per annulum, and by other ſymbols, either peculiarly ſig- 


(a) Wilk. I Sax. * (5) Mad. Form. 148. (c) Ibid, 316, (4) Ibid. 319. 
(e) Ibid. 7. ' 9 „ 2 . 42 0 ien 1 5 ; 
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nificant in themſelves, or accommodated by uſe, or defignation of the 


parties, to denote a tranſmutation of poſſeſſion from the feoffor to the 
feoffee. | | 


T11s was the nature of a feoffment with livery of ſeiſin, as practiſed in theſe. 


early times. It was the uſual and moſt ſolemn way of paſling inheritances 


in land; but yet was not of ſo great authority as a fine, which had the addi- 


tional ſanction of a record to preſerve the memory of it. 


THE antiquity of fines has been ſpoken of by many writers, Some have 


gone ſo far as to aſſert their exiſtence and uſe in the time of the Saxons (a). 


But, upon a ſtrict enquiry, it is ſaid, there are no fizes properly ſo called be- 
fore the Conqueſt, and ſoon after that period they are frequently met 
with (5). | | 

We ſhall now confider the manner in which fines have been treated, or, 
as it is now called, levied. The account of fines given by Glanville does not 
enable us to fix any preciſe idea of the method of tranſacting them. It ap- 
pears from him, that this proceeding was a final concord made in the king's 
court, upon a leguela mota, by licence of the king or his juſtices (c). But 
the nature of a fine may be better collected from the moſt ſimple manner in 
which it was originally conducted. 


THE parties having come to an agreement concerning the matters in diſpute, 
and having thereupon mutually ſealed a chirographum importing their agree- 
ment, uſed to come into the king's court in perſon or by attorney, and there 
recognize the concord before the juſtices : it was thereupon, after payment 
of a finc, enrolled immediately, and a counterpart delivered to each of the 
parties (d). This was the moſt ancient way of paſſing a fine. In courſe 
of time, fines came to be pafled with a chirographum, upon a placitum com- 


menced by original writ, as by writ of covenant, warrantia charte, or other 


writ ; ſometimes it does not appear upon what particular writ the fine was 
levied, 


HowEvER, it is moſt probable, that in the latter part of this period, even 
in caſes where the chirographum was ſtill uſed (as it was frequently) in paſſing 


the fine, the concord might be grounded, in ſome ſort, upon an original writ. 


That this is probable, a very particular reaſon may be given; for it was a plea ; 


and after the reign of Henry II. when writs had become more frequent, it ſoon 


grew into a rule, that a plea could not be held inthe king's court without his writ. 


(a) Plowd. Stowel v. lord Zouch, fol. 360. (4) Mad. Form, Dill, (e). 8 lib. c. 1. 
9 lib. c. 3. (4) Mad, Form, Difl, 14, 
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When the mutual ſealing of a chirograpbum was entirely diſuſed, there Min 


temained a footſtep of this ancient practice; for there continues to this day 


in every fine a chirograph, as it is called, which is reputed as eſſentially 
neceſſary to evidence that a fine has been levied, 


Tux defign of final concords ſeems to have been anciently as various as the 
matters of litigation or agteement among men. By fines were made 


grants of land in fee, releaſes, exchanges, partitions, or any convention 


relating to land, or other rights: in a word, every thing might be tranſacted 
by fine which might be done by chirographum (a). 


Tuus far of the two great conveyances in practice for transferring eftures 
of inheritance, namely, feoffments and fines. The manner in which eſtates 
for life or for years (ſince called demiſes) were made, was in the way of con- 
vention or covenant (6). 


Two other ſpecies of conveyance then uſed were confirmations and releaſes, 


In thoſe unſettled times, when feoffees were frequently diffeiſed upon ſome 


ſuggeſtion of dormant claims, charters of confirmation were in great requeſt, 
Many confirmations uſed to be made to the fame perſon „or his heirs or ſuc- 
ceſſors, of the ſame land and poſſeſſions. Tenants in thoſe times hardly 


thought themſelves ſafe againſt great lords who were their feoffors, unleſs 


they had repeated confirmations from them or their heirs, Releaſes were 
as neceſſary from hoſtile claimants, as confirmations from feoffors. The 


words of confirmation were dedi, conceſſi, or confirmavi ; and ſuch deeds are 


diſtinguiſhable from original feoffments, only by ſome expreſſions referring to 


a former feoffment. Releaſes are Known by the words quietum clamavi, remiſſ, 
relaxavi, and the hke, 


Dvrins the time which had elapſed fince the Conqueſt, the Mc law 


had ſufficient time to mix with all parts of our Saxon cuſtoms. This was not 


confined to the article of tenures, duel, juries, and conveyances, The man- 
ner in which juſtice was adminiſtered makes a diſtinguiſhed part of this new 
juriſprudence. In the Saxon times, all ſuits were commenced by the plain- 
tiff lodging his complaint with the officer of the court where the cauſe was 
to be heard; and this ſtill continued in the county and other inferior 
courts of the old conſtitution. But when it had become uſual to remove 
ſuits out of theſe inferior courts, or of beginning them more frequently in 


the king's court; it became neceſſary to agree upon ſome ſettled forms of 


(4) Mu, Form, Dill, 16, 17. 0) Ibid, 22. 
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precepts applicable to the purpoſe of compelling defendants to anſwer the 
charge alledged by plaintiffs. Such a precept was called breve z probably, 
becauſe it contained briefly an intimation of the cauſe of complaint. It was 
directed to the ſheriff of the county where the defendant lived, commanding 
that he ſhould ſummon the party to appear in ſome particular court of the 


king, and there anſwer the plaintiff's demand; or to do lomn other thing 
tending to ſatisfy tac ends of juſtice. 


Tue neceſſity of ſuch brevia was very obvious; for tho', while moſt ſuits 
were tranſacted in the county court, it was ſufficient to enter a plaint with 
the officer of the court; and the proceſs iſſuing thereupon being to be exe- 
cuted by the ſheriff, who was preſent, or ſuppoſed to be preſent, in court as 
judge, was not likely to be extremely illegal or irregular, tho', perhaps, 
warranted by nothing more authentic than verbal directions; yet, when ſuits 
were commenced in the king's court, at a great diſtance from the habitation 
of the parties, and proceſs was to iflue to him merely as an officer, who knew 


nothing more of the bufineſs than what the precept explained to him, it was 


neceſſary that ſomething more particular ſhould be exhibited to him; not 


only that the precept ſhould be written, and thence perhaps called a writ ; 
but that it ſhould &rizfly ſtate what he was to do. 


Tursz writs were of different kinds, and received different appellations, 
according to the object or occaſion of them. The diſtinction between writs 
fumiſhed a ſource of euxious learning, which led to many of the refinements 
afterwards introduced into the law, The aſſigning of a writ of a particular 
frame and ſcope to each particular cauſe of action; the aſſigning proceſs of 
one kind to one action, and of a different kind to others; theſe and the like 
diſtinctions rendered proceedings very nice and complex, and made the 
conduct of an action a matter of conſiderable difficulty. 


THERE was a regulation made by this new law which contributed to en- 
courage the cultivation of this kind of learning ; befides which, it had an 
effect of a more noble and extenſive nature, in preſerving the judgments and 
opinions of judges for the inſtruction of ſucceeding ages: this was the prac- 
tice of entering proceedings of courts upon a roll of parchment, which was 
then called a record. A record begun with the entry of the original writ ; 
rehearſed the proceſs againſt the defendant, the anſwer or plea, the judgment 
of the court, and execution awarded. 'Thus. a record contained a ſhort 
hiſtory of an action thro? all its rages, This was firſt LOGIC | in the king's 


. courts, 


% 


ENGLISH LAW. 


courts, and gave riſe to the diſtinction between courts of record, and not of 
record. 


Wu proceedings were entered in this ſolemn manner, and ſubmitted to 
the criticiſm and exception of the adverſe party, it became very material to 
each that his part of the record ſhould be drawn with all perfection. When 
this accuracy was obſerved in completing a record, it became a very au- 
thentic precedent in fimilar caſes. Records were eſteemed as of the 
higheſt authority; and, as they continues emorial of judicial opinions, 


tended to fix the rules and doctrines of our law upon the firm baſis of pre- 
cedent and authority. 
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. the former chapter it was endeavoured to trace the hiſtory of the prin- 
cipal changes made in the law from the time of William the Conqueror 
down to the reign of king John; but the object of this work being to 
give a correct idea of the origin and progreſs of our whole judicial polity, 
ſomething more ſatisfactory will be expected than the foregoing deduction. 


It will be required to ſtate fully, and at length, what was the condition of 


perſons and property; how juſtice, both civil and criminal, was adminiſtered ; 
with the proceſs, proceeding, and judgments of courts ; in ſhort, to give a ſort 
of treatiſe of the old juriſprudence with a precifion, and from an authority, 
that will at once inſtruct the curious, and have weight with the learned. 
When this is done, it will be a foundation on which the ſuperſtructure of our 
juridical hiſtory may be raiſed with confiſtence ; every modification, 


_ every addition will be purſued in the order in which it aroſe ; and the con- 
nexion and dependence of the ſeveral parts be viewed more naturally, and per- 
haps more intelligibly, than in any deſultory comments upon our ancient laws. 


The treatiſe of Glanville will be a great aſſiſtant towards lay ing ſuch 
a foundation. As therefore it may be collected with tolerable accuracy 
from that author, what the law was towards the end of the reign of Henry II. 


we 
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we ſhall take a complete view of it, as given by him; and after that, the 
ſubſequent changes made by parliament and by courts in the reigns of 
Henry III. Edward I. and his ſucceſſors, will be both intereſting and in- 
ſtructive. This account of our laws at the cloſe of Henry IT.'s reign, will be 


divided into the rights of perſons, the rights of things, and the proceedings of 
courts. We ſhall begin with the firſt. 


Tas people, as among the Saxons, were divided into freeman and flave ; 
though the latter aſſumed, under the Norman policy, a new appellation, and 
were called villani, or villains, 


Or villains, thoſe were called nativi who were ſuch à nativitate; as when 
one was deſcended from a father and mother who were both villains 2 nativi- 
tate. If a freeman married a woman who was born a villain, and ſo held an 
eſtate in villenage, in her right, as long as he was bound to the viltain ſervices 
due on account of ſuch tenure, he loſt, ip/o facto, his lex terre, as a villain 
d nativitate, A perſon was conſidered as a villain zativus, if born from a 
freeman and woman who was a villain à nativitate. If children were born 
from a father who was zativus to one lord, and a mother who was zativa to 
another lord, ſuch children were to be divided proportionably between the 
two lords (a). 8 OY | 


A VILLAIN might obtain his freedom in ſeveral different ways. The lord 
might quit-claim him from him and his heirs for ever ; or might give him 
or ſell him to ſome one, in order to be made free: though it ſhould be 
obſerved, that a villain could not purchaſe his freedom with his own money; 
for he might in ſuch caſe, notwithſtanding the ſuppoſed purchaſe, be claim- 


ed as a villain by his lord. And this was warranted by the law and cuſtom of 


the realm; for all the goods and chattels of one who was a nativus, were 
underſtood to be in the power of his lord, ſo as that he could have no money 
which could be called his own to lay out in a redemption of his villenage. 
However, if ſome ſtranger had bought his freedom for him, the villain. might 


maintain ſuch purchaſed freedom againſt his lord; for it was a rule, that 


where any one quit-claimed a villain nativus from him and his heirs, or fold 
him to ſome ſtranger, the party who had ſo obtained his freedom, if he could 
prove it by a charter, or ſome other legal way allowed as a good proof in 
court, might defend himſelf againſt any claims of his lord and his heirs : he 
might defend his freedom in court by due, if any one called it in queſtion, 
and he had a proper witneſs who heard and ſaw the manumiſſion. But 


| (a) Glanv. 3 lib. c. 6. 5 
| though 
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though a man could make his villain aativus free, as far as concerned his 
claim upon him, and that of his heirs, he could not put him in a condition 


to be conſidered fuch by others; for if ſuch a freed man was produced in 


court againſt a ſtranger to deraign a cauſe (that is, to be the champion to prove 
the matter in queſtion), or to make his law, or law-wager, as it has ſince been 
called, and it was objected to him that he was born in villenage, the objec- 
tion was held a juſt cauſe to deny his capacity to do thoſe judicial acts; nor 
could the original ſtain be obliterated, though he had ſince been made a 
knight. Again, a villain d nativitate would become ipſo facto free, if he had 
remained a year and a day in any privileged town, and was received 
into their gylda (or guild, as it has ſince been called) as a citizen of the 
place (a). | 

TER is nothing ſaid by Glanville concerning the different ranks of free. 
men; therefore we ſhall proceed to the next object of conſideration, which 
is, the right to property claimed by individuals under various titles and 
circumſtances ; as dos, or dower, belonging to a widow, maritagium, and the 
like; after which we ſhall ſpeak more particularly about fucceſhon to lands, 
and the nature of tenures, as the law ſtood in the reign of Henry II. 


Tur term dos, had two ſenſes. That was uſually and commonly called 
dos, or dower, which a freeman gave to his wife ad oftium ecele/iz, at the 
church-porch, at the time of the eſpouſal. Every one was thought to be 


bound, not only by the ſecular but the eccleſiaſtical law, to endow his wife 


at the time of the eſpouſal: we ſhall firſt ſpeak of dos in this ſenſe of it. 
When, therefore, a perſon endowed his wife, he either named the dower in 
particular, or did not. If he did not name it, the dower was underftood, by 
the law, to be the third part of the huſband's Eberum tenementum; for the rule 
was, that a reaſonable dower of a woman ſhould be a third part of her huſ- 
band's freehold which he had at the time of the efpouſal, and was ſeiſed of 
in demeſne. But if he named the dower in particular, and it amounted to 
more than rhe third, a dower to that amount was not allowed, but was to be 
admeaſured to a fair third ; for though the law permitted a man to give leſs 


than a third in dower, it would not ſuffer more (5). 


Ix a man had but a ſniall freehold when he endowed his wife at the time 
of the eſpouſal, he might afterwards augment it to a third part, out of 
purchaſes he had made ſince; but if there had been no proviſional mention 
of new purchaſes at the time of ſuch aſſignment of dower, although he had 
then but a ſmall portion of freehold, and had made great acquiſitions ſince, 


(a) Glanv. 5 lib. c. 5, (5) 6 lib, c. 1. 


the 


E NGO LI SH L AW. 


the widow could not claim more than the third part of the land he had at the 
time of the eſpouſals. In like manner, if a perſon had no land and endowed 
his wife with chattels, money, or other things, and afterwards made great 
acquiſitions in land, ſhe could not claim any dower in ſuch acquiſitions; for 
it was a general rule, that where dower was aſſigned to a woman ad oftium 
eccleſiæ, ſhe could not demand more than what was then and there aſ- 
ſigned (a). 

A woMAN could make no diſpoſal of her dower during her huſband's life ; 
but as a wife was confidered in poteftate viri, it was thought proper that 
her dower and the reſt of her property ſhould be as completely in his power 
to diſpoſe of them ; and therefore every married man, in his life-time, might 
give, or ſell, or alien in any way whatſoever, his wite's dower ; and the wife 
was obliged to aſſent in this, as in all other inſtances, to his will. However, 
this aſſent might be with-held, and the wife might contradicere, as they called 
it, or ſignify her diſapprobation and diſſent: and if, after that, her dower 
was fold, ſhe might claim it at law after her huſband's death; and if ſhe 
made it appear in court that ſhe diſſented from ſuch diſpoſal, ſhe could recover 
it againſt the purchaſer of it (4). Beſides, it muſt be remarked, that the heir 
in ſuch caſe was bound to deliver to the widow the ſpecific dower aſſigned 
her, if he could; and then he was bound to the purchaſer to give him a 
reaſonable eſcambium, or recompence, in value; and if he could not procure 
the identical land, he was in like manner to recompenſe the wife in value (c). 
If the aſſignment at the church-door was in theſe words, “ Do tibi terram 
cc iſtam vel villam nominatam cum omnibus pertinentiis ,”” and he had no 
appurtenances in his demeſne at the time of the eſpouſals, but recovered by 
judgment, or in ſome other lawful way acquired ſuch appurtenances ; the 
wife might, after his death, demand them in right of her dower (4). 

Ir there was no aſſignment of dower, the widow was intitled, as we before 
ſaid, to the third part of all the freehold which her huſband had in demeſne 
the day of the eſpouſals, complete and undiminiſhed, with irs appurte- 
nances, lands, tenements, and adyowſons; ſo as, ſhould there be but one 
church, and that ſhould become vacant in the widow's life-time, the heir 


could not preſent a parſon without her conſent. The capital meſſuage was 


always exempted from the claim of dower, and was to remain whole and un- 
divided; nor were ſuch lands to be brought into the diviſion for dower, 
which other women held in dower upon a prior endowment. Again, if 
there were two or more manors, the capital manor, no more than the capital 


(4) Glanv. 6 lib. c. 2. () Ibid, c. 3. (e) Ibid, c. 23. (4) Ibid, c. 12. 
Par I. 95 L. meſſuage, 
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meſſuage, was to be divided ; but was to remain untouched to the lake, and 
the widow was to be ſatisficd with other lands. It was a rule, that the aſſign- 
ment of dower was not to be delayed on account of the heir being within 
age. 

Ir land was particularly aſſigned at the church-door for dower, and a 
church was afterwards built within the fee, the widow was to have the free 
preſentation thereof; ſo as, upon a vacancy, to give it to a clerk, but not to 
a college, becauſe that would be depriving the heir of his right for ever : 
however, ſhould the huſband in his life-time have prefented a clerk, he was 
to enjoy it during his life, though the preſentation was made after the wife 
had been endowed of the land, and it might look like an anticipation and in- 
fringement of her profits and advantage. Yet ſhould the huſband himſelf have 


given it to a religious houſe, as this would be a fimilar injury to that above 
ſtated concerning the heir, the church after his death was to be delivered 


back to the widow, that ſhe might have free preſentation of it ; but after her 


death, and that of her clerk, the church would return back to the religious 


houſe to be poſſeſſed for ever. 


Ir a woman was ſeparated from her huſband ob aliguam ſui corporis turpitu- 
dinem, the widow could not claim her dower; nor could ſhe demand her 
dower, if ſhe was ſeparated on account of blood and conſanguinity; and yet 
in both theſe caſes the children of the marriage were confidered as legitimate, 
and inheritable to their father. Sometimes a ſon and heir married a woman 
ex conſenſu patris, and gave her in dower ſome part of his father's land, by the 
aſſignment of the father himſelf, Glanville ſtates a doubt upon this, whether 


in this caſe, any more than in that of an aſſignment by the huſband himſelf, 
the widow could demand more than the particular land aſſigned; and whether, 


upon the death of the huſband before the father, ſhe could retain the land, bt 


and the father be obliged to warrant it to her (a). 


Tuvus far of one ſenſe of the word dos. It was underſtood differently in the 
Roman law, where it properly ſignified the portion which was given with 


the woman to her huſband ; and this is what was commonly called in our 
law maritagium, We ſhall defer ſaying any thing more of marilagium till we 
have confidered the nature of alienation and deſcent, with ſome other proper- 
ties of land, Every freeman might give part of his land with his daughter, 
or with any other woman, in maritagium, whether he had an heir or not, and 


(2) Glanv. 6 lib, c. 17, 


whether-. 


l 
* 
f 
4 


/ LAW; 


whether bis heir agreed to it or no; nay, though he pleaſed contradicere, or 
to make that ſignificant declaration of his diſſent, which, we have juſt ſeen, had 
the effect of rendering an alienation of dower ineffectual and void. Thus was 


the law of tenures, as to alienation, in a degree diſpenſed with, in favour of 
this diſpoſition of land (a). 


However, alienations of land were under ſome reſtrictions. A perſon 
might give part. of his freehold in remunerationem ſervi ſui, or to a religious 
place in free alms ; ſo that, ſhould ſuch donation be followed by ſeiſin, the 
land would remain to the donee and his heirs for ever, if an eſtate of that ex- 
tent had been given by the donor ; but if the gift was not followed by ſeifin, 
nothing could be recovered againſt the heir without his conſent : for ſuch an 
incomplete gift was conſidered by the law rather as a nuda promiſſio than a real 
donation. Thus then, any one might, in his life-time, give a reaſonable 
part of his land to whomſoever he pleaſed ; but the ſame permiſſion was not 
granted to any one in extremis; for ſhould a perſon, who was wrought upon 
by the warmth of a ſudden impulſe, at a time like that, when he could 
not be ſuppoſed to retain much memory or reaſon, be permitted to make 
diſpoſitions of his land, the inheritance would be diſtributed into a thou- 
ſand parts, without any ſenſe or moderation: therefore the preſumption of 
law in caſe of ſuch gifts was, that the party was inſane, and the act was the 
reſult of ſuch inſanity, and not of cool deliberation, However, a gift made 


in ultimd voluntate was held good, if it was made and confirmed with the con- 
ſent of the heir (5). 


Wren a perſon made a gift of land in maritagium, or in the ways above- 
mentioned, he was poſſeſſed of the land, as bereditatim, by inheritance, or as 
queſtum, by purchaſe, or both, If it was an inheritance, he might, as was 
ſaid, give it to any of the before-mentioned purpoſes. But, on the other 
hand, if he had more ſons than one who were mulieratos, that is, born in wed- 
lock, he could not eafily give any part of the inheritance to a younger ſon 
againſt the conſent of the heir ; for it might then happen, from the partiality 
often felt by parents towards their younger children, that, to enrich 
them, the eldeſt would be ſtript of the inheritance, It was a queſtion whether 
a perſon, having a lawful heir, might give part of the inheritance to a baſtard- 
fon ; for if he could, a baſtard would be in better condition than a younger ſon 
born in wedlock ; and yet it ſhould ſeem the law allowed that he might. 


(4) Glany, 7 lib, c. 1. (5) Ibid, 
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PART I. IF the perſon who wanted to make a donation, was poſſeſſed only of land 
CHAP. II. by purchaſe, he might make a gift, but not of all his purchaſed land; for 
WILLIAM he was not allowed intirely to diſinherit his ſon and heir: but if he had no 
| __ OW, heir, male or female, of his own body, he might give part or all his pur- 


JOHN. chaſed lands for ever; and if he gave ſeiſin thereof in his life-time, no re- 
maote heir could invalidate the gift. Thus a man might give away, in his 
life-time, all his land which he had himſelf purchaſed, but could make no 
one his heir; neither a college (that is, a corporation), nor any man; for, 

ſays Glanville, ſolus Deus heredem facere poteſt, non homo. 


- - — 9 0 „ * 
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Ir a man had lands by inheritance and by purchaſe both, then, beyond a 
| doubt, he might give part or all of his purchaſed land to whomſoever he 
pleaſed, and afterwards might diſpoſe of his lands by inheritance, in a rea- 
ſonable way, as before ſtated, If a perſon had lands in free ſoccage, and 
x had more ſons than one, who ſhould be admitted to inherit by equal portions, 
the ſather could not give to one of them, either out of lands purchaſed 
or inherited, more than that reaſonable part which would belong to him by 
deſcent of his father's inheritance ; but the father might give him his 
i ſhare. But in this ſort of gifts from fathers to ſons, many queſtions of law 
Y aroſe, owing to the conſequences of that liberality with which fathers might 
provide for their children, or beſtow favours on others. Firſt, ſuppoſe a 
1 knight, or freeman, having four or more ſons, all born of one mother, gave 
i; to his ſecond ſon, to him and his heirs, a certain reaſonable part of his inhe- 


ritance, with the conſent of the eldeſt ſon and heir (to avoid all objections 

to the gift), and ſeiſin was had thereof by the ſon, who received the profits 

during his life, and died in ſuch ſeiſin, leaving behind him his father and all 

his brothers alive : upon this there was a great doubt among lawyers, in 

| Glanville's time, who was the perſon by law entitled to ſucceed. The father 

5 contended, he was to retain to himſelf the ſeiſin of his deceaſed ſon, thinking 

ö nothing more reaſonable than that the land which was diſpoſed of by his dona- 

it | tion, ſhould return again to him. To this it might be anſwered by the eldeſt. 

| f ſon, that the father's claim was not worthy of attention; for it was a general 

1 Name poteft rule, acegrding to the law of the land, quod nemo ejuſdem tenementi ſimul poteſt 

| [ rg; et eſſe haves et dominus, that no one could be both heir and lord of the ſame land : 

N and by the force of the ſame rule, the third ſon would deny that the land 
could revert to the eldeſt; for as he was heir to the whole inheritance, he 
could nct be, as before ſaid, at once heir and lord; for he would become 
lord of the whole inheritance upon the death of his father, and therefore 
ſtood very nearly in the predicament we juſt ſtated the father himſelf to be 


. in. 
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in. Thus, then, as by law the land could not remain with him, there was 
no reaſon, ſays Glanville, why he ſhould recover it; and therefore, by the 
ſame reaſoning, it appeared to Glanville, that th third ſon was to exclude all 
the other claimants, . 

A LIE E doubt aroſe, when a brother gave to his younger brother and his 
| heirs a part of his land, and the younger brother died without heirs of 


his body; upon which the elder took the land into his hands, as being va- 


cant and within his fee, againſt whom his own two ſons prayed an aſſiſe of 
the death of their uncle; in which plea the eldeſt fon might plead againſt the 
father, and the younger ſon againſt his elder brother, as betore mentioned. 
And here the law is ſtated by Glanville to be this : that the father could not 
by any means retain the land, becauſe he could not fmul heres eſſe et dominus ; 
nor could it revert to the donor, with the homage neceſſarily incident to it, 
if the donee had any heir, either of his body or more remote. Again, land 
thus given, like other inheritances, naturally deſcended to the heir, but never 
aſcended : from all which it followed, that the plea as between the father 
and eldeſt fon was at an end, as having no queſtion in it; but that between 
the eldeſt and younger ſon went on, as before ſtated. And in this laſt cafe 
the King's court had taken upon it to determine, ex equitate, that the land ſo 
given ſhould remain to the eldeſt ſon (particularly if he had no other fee) 
to hold till the inheritance deſcended upon him ; for while he was not yet 
lord of his paternal inheritance, the rule quod non poſſit quis heres eſſe et dominus,. 
could not be ſaid to ſtand in the way. But then it might be aſked, whether, 
when he became by ſucceſſion lord of that part of the inheritance, he was not 
heir alſo of it, as well as of the reſt of the inheritance, and then fell within 
the meaning of that rule? To which Glanville anſwers, that it was a thing 


not at firſt certain, whether the eldeft ſon would be the heir, or not; for 


ſhould the father die firſt, he moſt undoubtedly would be ſo; and then he 
would ceaſe to be lawful owner of the land he had acquired by ſucceſſion 
from the uncle, and it would revert to the younger ſon as right heir :. yet 
if, on the other hand, the eldeſt ſon died firſt, then it was plain he was to be 


the heir of the father; and therefore thoſe two requiſites in the caſe of this 


rule of jus heereditarium and dominium, did not concur in the ſame perſon. 


This is the reaſoning of Glanville upon this curious point, in the law of 


deſcent, as-underſtood in his time (a). 


THERE are two obſervations to be made reſpecting gifts of land, and then 
we ſhall procced to confider the law of deſcent more fully. One is, that no 


() Glanv. 7 lib. c. 1. 
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biſhop nor abbot, as their baronĩes were held by the eleemoſynary gift of the 
king and his anceſtors, could make gifts of any part of their demeſnes, without 
the aſſent and confirmation of the king Ca): the other is, that the heirs of a 
donor were bound to warrant to the donee and his heirs, the donation, and 
the thing thereby given (5). 

Havins incidentally alluded to ſome rules which governed the deſcent of 
lands, it will now be proper to treat of the law of ſucceſſion more at large. 
They divided heirs into thoſe they called proximi, and thoſe they confidered 
as remotiores. Proximi were thoſe begotten from the body, as ſons and daugh- 
ters: upon the failure of theſe, the remotiores were called in, as the nepos or 
neptis, the grandſon or grand-daughter, deſcending in a right line in infinitum ; 


then the brother and ſiſters and their deſcendants ; then the avunculus, or 


uncle, as well on the part of the father as of the mother; and in like 
manner the materiere, or aunts, and their deſcendants. When therefore a 
perſon died, leaving an inheritance, and had one ſon, it was a ſettled thing 
that he ſucceeded to the whole. If he left more ſons than one, then there 
was a difference betwen the caſe of a knitzbt ; that is, a tenant by fædum mili- 
tare, or knight's ſervice ; and a liter ſokemannus, or free ſokeman. If he was a 
knight or tenant by military ſervice, then, according to the law of England, 
the eldeſt ſon ſucceeded to the father in totum; and none of his brothers had 


any claim whatſoever. But if he was a free ſokeman, and poſſeſſed of ſoccage 
land that had been anciently diviſible, then the inheritance was divided 


among all the ſons by equal parts; ſaving always to the eldeſt ſon, as a mark 
of diſtinction, the capital meſſuage ; ſo, however, as he made a proportioned 
ſatisfaction to the other brothers on that account. But if the land was not 
anciently diviſible, then it was the cuſtom, in ſome places, for the eldeſt ſon 
to take the whole inheritance ; in ſome, the youngeſt ſon. 


Ir a perſon left only a daughter, then what we have ſaid of a ſon 
held good with regard to her. And it was a general ruld, whether the 
father was a knight or a ſokeman, where there were more daughters than 
one, the inheritance was divided between them; ſaving, however (as in the 
caſe of the ſon), the capital meſſuage to the eldeſt daughter. Where the in- 
heritance was thus diviſible between brothers or ſiſters, if one of them died 
without heirs of the body, the ſhare of the party deceaſed was divided amongſt 
the ſurvivors. It was a rule, in theſe diviſible inkeritances, that the huſband 
of the eldeſt daughter ſhould do homage to the chief lord for the whole fee ; 
tho' the other daughters or their huſbands were bound to do their ſerviees to 


(a) Glanv. 7 lib. ce. 1. (6) Ibid, 2. 


the 
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the chief lord by the hand of the eldeſt, or her huſband, But the huſbands of 
the younger daughters were not bound to do homage or fealty to the huſ- 
band of the eldeſt; nor were their heirs in the firſt or ſecond deſcent : but 
thoſe in the third deſcent from the younger daughters were bound by the law 


of the realm to do homage and pay a reaſonable relief to the heir of the 
eldeſt daughter, for their tenement.. It was a rule, that no huſbands ſhould 
give away their wives” inheritance, or any part thereof, without the aſſent of 
their heirs; nor could. they releaſe any right that might belong to their 
heirs, 


We have ſaid before, that if a perſon had a ſon and daughter, or daughters, 
the ſon ſucceeded in totum; and therefore, if a man had more wives than one, 


and had daughters from two, and at length a ſon from the laſt, this ſon would 


alone take the whole inheritance of his father; for it was a general rule, that 
a woman could never take part of an inheritance with a man (a), unleſs, per- 
haps, by the particular and ancient cuſtoms of ſome cities or towns : yet if 


a man had more wives than one, and had daughters from each, they all 


ſucceeded alike to the inheritance, the ſame as if they had come from the 
ſame mother. 


SUPPOSE a man died without leaving a ſon or a daughter, but had grand-- 
children, they ſucceeded in like manner as children; thoſe in the right line 
being always preferred to thoſe in the tranſverſe. However, when a man 
left a younger ſon, and a grandſon of his eldeſt ſon, who was dead, there was 


great difficulty in determining the ſucceſhon in ſuch caſe between the ſon 
and grandſon. Some thought the younger ſon was more properly the right 
heir than the grandſon; for the eldeſt ſon not having lived till he became 


heir, the younger ſon, by outliving both his brother and father, ought pro- 


perly to be the father's ſucceſſor. It ſeemed to others, that the grandſon 
ſhould be preferred to the uncle; for as he was heir of the body of the eldeſt ſon, 


and, if he had lived, would have had all his father's rights, he, it was ſaid, ſhould 


moſt properly ſucceed in the place of his father: and ſo Glanville thought, pro- 
vided the eldeſt ſon had not been foris-familiated by the grandfather, A ſon 


was ſaid to be foris-familiated, if his: father aſſigned him part of his land; 


and gave him ſeiſin thereof, and did this at the requeſt, or with the free con- 
ſent of the ſon himſelf, who expreſſed himſelf ſatisfied with ſuch portion; 


and in ſuch caſe, the heirs of the ſon could not demand as againſt their uncle; 
* | © » | | 4 * 
or any one elſe, any more of the inheritance of the grandfather, than what 


was ſo aſſigned to the father; tho' the father himſelf, had he ſurvived the 


(a) Mulier nunguam cum maſcule fartem capit in hareditate aligud. 
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grandfather, might notwithſtanding have claimed more. However, where 
it happencd that the eldeſt ſon had, in his father's life-time, done homage 
to the chief lord of the fee for his father's inheritance, there, altho' he ſhould 
dic before his father, it was held beyond queſtion, that ſuch ſon was to be 
preferred to his uncle: but upon this there might be a ſuit between the 
grandſon and the chief lord, if the latter refuſed to receive the homage of 
the former ; or between the chief lord and the uncle, if the lord warranted 
the grandſon in conformity with, and in purſuance of, ſuch homage (a). 


IT was upon failure of thoſe who were deſcended in the right line, that the 
brothers ſucceeded ; and if there were no brothers, the fiſters ; and if they 
were dead, their children : next to theſe, the avuncul;, that is, the ungles, and 
their children; laſt of all, the materteræ, that is, the aunts, and their chil- 
dren ; always obſerving the diſtinction before made between knights and 
ſokemen, as well as that between males and females (5), 


Tris was the law of deſcent in Glanville's time; and this will very pro- 
perly be followed by a ſhort view of ſome of the duties incumbent on heirs ; 
with the incidents of inheritance and ſucceſſion ; ſuch as teſtaments, wardſhip, 
baſtardy, and eſcheat. 


Heis were bound to obſerve the teſtaments made by their fathers, or their 
other anceſtors to whom they were heirs, and to pay all their debts. For 
every freeman, not incumbered with debts beyond the amount of his effects, 
might, on his death-bed, make a reaſonable diviſion of his property, by will; 
ſo as he complied with the cuſtoms of the place where he lived; one of 
which commonly was, firſt, to remember his lord by his beſt and principal 
chattel ; then the church; and after theſe, he might diſpoſe of the remainder 


as he pleaſed. However the cuſtoms of particular places might lay this 


reſtriction upon wills, no perſon was bound, by the general law of the king- 
dom, to leave any thing by will to any particular perſon ; but was at liberty 
to act as he pleaſed, it being a rule of law, that ultima voluntas eſſet libera. 
A woman who was ſui juris might make a will; but if ſhe was in the power 
of a huſband, ſhe could do nothing of this fort without his authority, as it 
would be making a will of her huſband's goods. But Glanville thought it 
would be a proper teſtimony of affection and tenderneſs, for a huſband to 
make a gift to his wife of a reaſonable diviſion, that is, a third part of his 
effects; this being what ſhe would be intitled to, if ſhe had ſurvived him: 


and it ſeems that it was not unfrequent for huſbands to give a ſort of property 


 (#) Glany, 7 lib. c. 3. (b) Ibid. 4. 


to 
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to their wives in this third part, even during the coverture (a). When a 
. perſon was about to make his will, if he had more than enough to pay his 
debts, then all his moveables were to be divided into three equal parts ; of 
which one was to go to the heir, another to the wife ; the third was reſerved 
to himſelf, over which he had the power of diſpoſal as he pleaſed : if he 
died without leaving a wife, a half was referved to the teſtator. This was 
the law of-teſtaments for the diſpoſition of moveables ; for as to the inherit- 
ance, that, as we have before ſaid, could not be given by laſt will (5). 


A TESTAMENT ought to be made in the preſence of two or more lawful 
men, either clergy or lay,. being ſuch perſons as might afterwards become 
proper witneſs thereof. The executors of a teſtament were ſuch perſons as 
the teſtator choſe to appoint to undertake the charge of it. If the teſtator 
appointed none, the propinguz et conſanguinei, that is, the neareſt of kin to the 
deceaſed, might interfere ; and if there was any one, whether the heir or a 
ſtranger, who detained any effects of the deceaſed, ſuch executors or next of 
kin might have the following writ directed to the ſheriff, to cauſe a reaſonable 
diviſion of the effects to be made: Rex vicecomiti ſalutem : precipio tibi quod 
juſte et fine dilatione facias ſtare rationabilem diviſam N. ficut rationabiliter mon- 
. firari poterit quod eam fecerit, et quod ipſa flare debeat, &c. (c). It any one 
who was ſummoned by authority of this writ, ſaid any thing againſt the vali- 
dity of the teſtament ; that it was not properly made, that the thing demand- 
ed was not bequeathed by it; then the ſuit was to be heard and determined 


in the court chriſtian ; for all pleas of teſtaments belonged to the eccleſiaſtical 


judge, and were there decided upon by the teſtimony of thoſe who were 
preſent at the making of the will (d). 


IF a perſon was incumbered with debts, he could not make any diſpoſition 
of his effects (except it was for payment of his debts) without the conſent 
of the heir; but if there was any thing remaining over and above the pay- 
ment of his debts, that reſidue was to be divided into three parts, as above 
mentioned; and he might, as we ſaid, make his will of the third part. 
However, ſhould the effects of the deceaſed not be ſufficient to pay his debts, 
the heir was bound to make up the deficiency out of the inheritance which 
came to him; ſo that we ſee the reaſon why the heir's conſent was neceſſany 
towards a will. However, the heir, it ſeems, was not bound to make up this 
deficiency, unleſs he was of age (e). 


(a) This is the way in which I underſtand the paſſage in Glanville, 7 lib. c. 5. 
(5) Glanv. 7 lib. c. 5. (e) Ibid. 6. 7. (d) Ibid. 8. | (e) Ibid. 
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His were ſome of them of full age, and ſome under age, and 
were ſo known to be; but concerning others, there might be a doubt 
whether they were of age or minors, An heir of full age might hold himſelf 
in poſſeſſion of the inheritance immediately upon the death of the anceſtor, 
though the lord might take the fee together with the heir into his hands; yet 
with ſuch moderation was the lord to act in this inſtance, as not to caule any 
diſſeiſin to the heir; for an heir might reſiſt the violence of his lord, ſo as he 
was ready to pay his relief and do other ſervices. Where the heir was known to 
be a minor, then, if he was heir to a tenant holding by military ſervice, he was to 
be in cuſtody of his lord till he attained to his full age; which, in ſuch tenure, 
was when he had completed the twenty-firſt year, The ſon and heir of a ſoke- 
man was conſidered to be of age when he had completed his fifteenth year : 
the ſon of a burgeſs, or one holding in burgage tenure, was eſteemed of age 
when he could count money and meaſure cloth, and do all his father's buſi- 
neſs with {kill and readineſs, Bur, as we before ſaid, the lord had full cuſtody 
of the ſon and heir, and of his fee, ſo as to have the full diſpoſal thereof; that 
is, he might, during the cuſtody, preſent to churches, have the marriage of 
women, and take all other profits and incidents which belonged to the minor 
and his eſtate, the ſame as he might in his own ; only he could make no 
alicnation which would affect the inheritance : and the heir was, in the mean 
time, to be maintained with a ſplendor ſuitable to his eſtate ; and the debts 


of the deceaſed were to be paid in proportion to the eſtate and time it was 


in cuſtody of the lord, who was not by ſuch liens to be entirely deprived of 
his benefit by the cuſtody; for lords were bound de jure to anſwer for debts 


of the anceſtor, The lord alſo, as he had all emoluments belonging to the 


heir, was to act in all his concerns, and proſecute all ſuits for recovery of his 
rights, where ſuch ſuits were not delayed by the uſual exception to the 
infancy of the party, But the lord was not bound to anſwer for the heir, 
neither upon a queſtion of right, or of ſeiſin, except only in one caſe ; and 


that was, where there had fallen to the heir, fince his father's death, the 


cuſtody of ſome minor : for then, if the minor. came of age, and the inherit- 
ance was not delivered to him, he might have an aſſiſe and recognition de 
morte anteceſſoris ;, and in this caſe, as the recognition was not by law to re- 
main, on account of the infancy of the heir, his lord was to anſwer for him, 
If a minor was appealed of felony, he way to be attached by ſafe and ſure 
pledges; but yet he was not bound to anſwer to the appeal till he was of 
age (a). It was the duty of thoſe who had the cuſtody of heirs and their 


(a) Glanv. 7 lib. c. 9. 
fees, 
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fees, to reſtore the inheritance to the heir in good condition, and alſo free 
from debts ; in proportion, as was before ſaid, to the fize of the inheritance, 


and to the time it was in cuſtody (a), If there was any doubt whether 


an heir was of age or not, yet ſtill the lord had the cuſtody of the heir and 
his eſtate, until he was proved to be of age by lawlul men of the vicinage, 
upon their oaths (6). | 

Is an heir within age had more lords than one, the chief lord, that is, 
he to whom he owed allegiance for- his firſt fee, was to have the cuſtody 
in every reſpect as before mentioned : however, ſuch an heir was ſtill to 
pay to the lords of his other fees their reliefs, and other ſervices. But in 


the caſe of a holding of the king ix capite, then the cuſtody belonged to 


the king completely and fully, whether the heir held of other lords or not : 
for the maxim was, dominus rex nullum babere poteſt parem, multd minis ſupe- 
riorem. But in burgage-tenure the king had not this preference to other 
lords, The king might commit to any one ſuch cuſtodies as belonged to 
him; with this diſtinction, whether it was committed pleno jure, or not; 
that is, whether the committee was to render an account thereof at the ex- 


chequer or not : in the former caſe, he might preſent to churches, and do- 


other acts, as he might in his own eſtate (c). 
Tris was the law concerning the cuſtody of heirs, in military tenure, 
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The heirs of ſokemen, upon the death of their anceſtors, were to be in the 


cuſtody of their conſanguinei propinqui, their neareſt of blood; with this 
qualification, that if the inheritance deſcended ex parte patris, the cuſtody 
belonged to the deſcendants ex parte matris : and ſo vice verſd. For the opi- 


nion then was, that the cuſtody of a perſon ſhould not, by law, belong to 


one who might be ſuſpected of an ability or inclination to make any claim 
upon the inheritance (d). 

We ſhall next ſpeak of the cuſtody of female heirs. If a woman was a 
minor, ſhe was to be in the cuſtody of her lord till ſhe became of full age, 
and then the lord was bound to find her a marriage z and if there was more 


than one, he was to give each her reaſonable portion of the inheritance, If 


a woman was of full age, then alſo ſhe was to be in the cuſtody of her lord 
till ſhe was married by his advice and diſpoſal ;. for it was the law and 


cuſtom of the realm, that no woman who was heir to land ſhould be mar- 


ried but by the diſpoſal and aſſent of her lord. And this rule operated fo 

far, that if any one married his daughter, in his life-time, without the aſ- 

ſent of his lord, he was by ſtrictneſs of law to be for ever deprived of his 
(% Glanv. 7 lib. e. 9. (6) Ibid. (ee). Ibid, 10. (% Ibid, 11. 
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lord. The reaſon of which was this: the huſband of ſuch an heireſs 
{WILLIAM would be bound to do homage to the lord for the fee, which could not be 
to done but by the will and aſſent of the lord himſelf; leſt an enemy, or at 
leaſt ſome improper perſon, might be forced upon him to do homage for 
the fee. However, when a perſon applied to the lord for licence to marry 
his daughter who was to be his heireſs, the lord was bound to give his con- 
ſent, or ſhew ſome reaſonable cauſe to the contrary : if not, the father 
might even procced to marry her according to his own wiſh and inclination, 
and againſt that of the lord. 
Vo this ſubje& of marrying women Glanville puts a caſe : Whether a 
woman poſſeſſed of land in dower might marry as ſhe pleaſed, without the 
afſent of her warrantor that is, the heir of her huſband ; and whether by 
ſo doing ſhe would loſe her whole dower? Some thought ſhe ought not to 
loſe her dower, becauſe ſuch ſecond huſband was not, by the law and cuſtom 
of the land, bound to do homage to the warrantor, but only a fimple fealty ; 
which was merely to preſerve the homage from being entirely loſt, for 
want of ſome outward mark of tenure, in caſe the wife ſhould dic before 
the huſband. But, notwithſtanding that, Glanville thought ſhe was bound 
to marry with the aſſent of her warrantor, or loſe her dower, unleſs ſhe 
had other lands either by maritagium or by inheritance ; for then it was ſuffici- 
cnt to have the aſſent of the chief lord: and this was on account of that 
ſimple fealty only which the huſband was bound to do to the lord. If the 
inheritance was held of more than one lord, it was ſufficient to obtain the 
aſſent of the chief lord to the marriage (a). 

Ir women, while in cuſtody of their lords, did any thing which was a 
cauſe of forfeiture, and this was made out againſt them in a lawful way, 
the offender loſt her right to the inheritance, and her ſhare accrued to the 
reſt ; but if they had all incurred a forfeiture, then the whole inheritance 
fell to the lord, as an eſchaeta, or eſcheat. | 

WHEN women had once been married, they were not, when they became 
widows, to be again in cuſtody of their warrantors, though they were, as 
has been already related, to have their aſſent before they married ; nor did 
they forfeit their inheritance by any incontinence, However, the maxim, 
putagium hereditatem non adimit, did not mean this indemnity of women in 
caſe of incontinence, but was to be underſtood of the confideration the law 
had of a ſon begotten under ſuch circumſtances, and born after lawful wed- 


(a) Glanv. 7 lib, c. 12, 
$ lock; 


. 


lock; who was thereby intitled to ſucceed to the inheritance as a lawful 
heir; according to another rule, flius heres legitimus eſt, quem nuptie d:mon- 
ſtrant (a). | 

Ta1s brings us to conſider the law of legitimacy. It was held, that no 
baſtardus, or baſtard, was a legitimate or lawful heir, nor any one not born 
in lawful wedlock. If any one claimed an inheritance as heir, and it was 
objected, that he was not heir, becauſe he. was not born in lawful wedlock ; 
then the plea ceaſed in the king's court, and it was commanded to the arch- 
biſhop or biſhop, which-ever it might be, of the place, to make enquiry 
of the marriage, and to ſignify judgment thereon to the King or his juſtices 
for which purpoſe there iſſued a Writ to the following effect: Rex epiſcopo ſa- 
lutem : veniens coram me M,. in curid med petit verſus R. fratrem ſuum quartam 
partem fædi unius militis in illd villa, ſicut jus ſuum, et in quo idem R. jus non 
habet, ut W. dicit, eò quod ipſe baſtardus fit, natus ante matrimonium matris ipſorum. 
Et quoniam ad curiam meam non ſpectat agnoſcere de baſtardid, eos ad vos mitto, 
mandans ut in curid chriſtianitatis inde faciatis quod ad vos ſpeflat. Et cum 
loquela illa debitum coram vobis finem ſortita fuerit, mibi litteris veſtris ſigniſicetis, 
quid inde coram vobis actum fuerit, Sc. (O). 

Urox the ſubject of legitimacy, there was this curious queſtion : If a per- 
ſon was born before his father married his mother, whether, after the mar— 
riage, ſuch child was to be conſidered as a lawful heir? And Glanville ſays, 
that tho* by the canons and Roman law (meaning a law of Juſtinian adopted 
in a conſtitution made in the time of pope Alexander III. about thirty years 
before) ſuch a child was a lawful heir; yet by the law and cuſtom of 
this realm he was not to be received as an heir, to hold or claim any inherit- 
ance. The queſtion whether born betore or.after marriage, we have ſeen, 
was examined before the ecclefiaſtical judge, whoſe judgment was to be 
reported to the king or his juſtices ; but then, when the ſpiritual judge had 
certified the anſwer to that queſtion, the king's court made uſe of it as it 
pleaſed, and denied or adjudged the inheritance in diſpute to either party, ac- 
cording to its own rule of determination : fo that the eccleſiaſtical court only 
anſwered whether the party was born before or after marriage; the King's 
court determined who was heir (c). 


As a baſtard could have no heir but of his body F ſome queſtions coneern- 


ing inheritances might ariſe in caſe of a baſtard. If a perſon made a gift of 


land to a baſtard, reſerving a ſervice or any ching elſe, and received 1 8 


(a) Glanv. 7 lib. 12. () Ibid, 13,14. (e) Ibid. 15. 
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and the baſtard died in ſeiſin of the land without leaving any heir of his 
body, tt was a doubt who was to ſucceed to the land ; for it was held the 
lord could not. As to his goods, it was determined, that if a baſtard died 
without a will, they all went to his lord; and it he held of more than one, 
cach was to take that which was found within his fee (a). 


Ir may be remarked here, that all the effects of a uſurer, whether he made 
a will or not, belonged to the king: this was meant as a penalty upon uſury, 
after the death of the party; for no one in his life-time was ever acculed or 
convicted of uſury. 
the king, enquiry and proof uſed to be made of a perſon dy ing in this offence 
(for ſo it was called) by twelve lawful men of the vicinage, upon their oaths : 
and if it was proved in court, all the moveables and chattels of the deceaſed 
uſurer, wherever they were found, were taken to the king's uſe; his heir was 
diſinherited; and the land, by the law of the realm, reverted to the lord. 


If a perſon had been guilty of uſury, and was, in his life-time, publicly charged 


in the country with that offence ; had he defiſted from it, and died a peni- 
tent, his property was not to be treated as the property of an uſurer. It was 


therefore to be proved that a man died a uſurer, before his effects could be 


confiſcated (6). | 4 


To finiſh the ſubje& of deſcent to heirs; it muſt be known, that next after 
thoſe we have mentioned, the laſt heir a man had, was his lord: for when a per- 
ſon died without a certain heir, that is, without a ſon or daughter, or tuch 
an heir of whom it might be doubtful whether he was the neareſt and right 
heir or not ; then the lord of the fee might of right, and did, take into his 


hands and retain the fee, whether ſuch lord was the king or any other perſon, 


However, ſhould any one come and ſay he was the right heir, he might, 
either by the grace of the lord, or at leaſt by the king's writ, be let-in to ſue 
for the inheritance, and make his claim out in court ; yet, in the mean time, 
the land remained in the lord's hands; it being a rule, that when a lord had 
any doubt about the heir to his tenant being right heir or not, he might hold 
the land till that was made out according to law : which was like what we 


have ſeen was done, when there was a doubt whether an heir was of age or not; 


with this difference, that in this caſe the land, in the mean while, was con- 
fidered as an eſcheat, that was to all intents and purpoſes the abſolute pro- 


perty of the lord; in the other, it was not looked upon as his own, but only as. 


ae cuſtodid. 


(2) Glanv. 7 lib. 16. (b) Ibid, 16. 
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AGAIN, if no one appeared to claim the inheritance as heir, then it re— 
mained to the lord for ever as an eſcheat, of which he might diſpoſe, as his 
own property, at his pleaſure, If a woman came into the cuſtody of her 
lord as an heireſs, and did any thing which was a cauſe of forfeiture, her in- 
heritance went to the Jord as an eſcheat for her offence, If any one was con- 


victed of felony, or confeſſed it in court, he loſt his inheritance by the law of 


the land, and it went to his lord as an eſcheat. Where a perſon held of the 
king in capite, in ſuch caſe, as well his land as his moveables and chattels, 
wherever they were found, were taken for the king's uſe. But if an outlaw, 
or one convicted of felony, held of any one but the king, then alſo all his 
moveables belonged to the king, and his land was to remain in the king's 
hands for a year ; at the expiration of which it was to revert to the right 
lord, that is, the lord of the fee: however, this was cam domorum ſubverſione 
et arborum extirpalione, not till the king had firſt ſubverted all the houſes, and 
extirpated all the trees thereon. 

Ix ſhort, when a perſon had done or ſaid any thing in court which led to a 
judgment that he ſhould be exbæredatus, his inheritance reverted to the lord 
of the fee, as an eſcheat. If any one was condemned for theft, his movcables 
and chattels went to the ſheriff of the county; but the lord of the fee took 
the land without waiting the year, as in the former caſe, becauſe theft 


was not an offence againſt the king's crown, as robbery and homicide were. 


When any one was regularly and legally outlawed, and was afterwards re- 
ſtored by the king's pardon, neither he nor his heirs could, by reaſon of ſuch 
pardon, recover the land once forfeited, againſt the lord; for tho' the king 
remitted the pains of forfeiture and outlawry, as far as regarded himſelf, he 
could not thereby infringe the rights of others (a). 


Wr were led into this long digreſſion about the law of deſcent, legitimacy, 


and eſcheat, to illuſtrate the title of maritagium. To this we now return ; and 
ſhall conclude what is to be ſaid upon it, by ſpeaking of the tenure by which 
a tenant in maritagio held his eſtate, 

MaRrITAGIUM was of two kinds: one was called Fel or free ; the 
other, ſervitio obnoxium, liable to the uſual ſervices. Liberum maritagium was 
when a free man gave part of his land with a woman in marriage, quit and 


freed from him and his heirs of all ſervice towards the chief lord. Land ſo 


given enjoyed this immunity as low down as to the third heir; and during that 
time no homage was to be done : but after the third heir was dead, the land 
became ſubject to its old ſervices, and homage was again to be done for it; ſo 


(a) Glanv, 7 lib, 17, 
that, 
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PART 1. that, if it was part of a military fee, it was to be liable for a proportionate. 


CHAP. II. part of the ſervice. Land was ſometimes given in maritagium with a reſer- 

WILLIAM vation of the ſervice due to the chief lord; and in that cafe, the huſband of 
the 3 the woman and his heirs down to the third were to perform that ſervice, but 
10 UN. 


yet without doing any homage ; but the third heir was to do homage for the 

firſt time, and ſo were all his heirs for ever after. However, in all theſe 
caſes, tho* no homage was done, yet a fealty was performed by the woman 
and her heirs, citker by ſolemn promiſe or by oath, almoſt in the ſame form 
and the ſame words in which homage was done. ” 


WHEN a man having land given him in this manner, in naritagiun 
with a woman, had by that woman an heir born, whether male or female, 

who was heard to cry within four walls, clamantem et auditum infra quatuor 

parietes, as they expreſſed it, and ſurvived his wife; then, whether the heir 
lived or not, the maritazium remained to him during his life, and after his 
death reverted to the donor or his heirs : but if he had no heir of his wife, 
then the maritagium reverted to the donor or his heirs, immediately upon 
her death. And this was a ſort of reaſon why homage was not uſually 
received for theſe maritagia., For when land was given in this way i mari- 
tagium, or any otherwiſe, and homage was received for it, the effect of 
homage was ſuch that the land could not, after that, by law, return to the 
donor or his heirs, which would be contrary to the intention of theſe gifts 
in maritagium. If the woman who had land thus given in maritagium had 
ſurvived her huſband, and married a ſecond, the law was the ſame as to his 


retaining the land in caſe he ſurviv ed, whether the firſt huſband left an heir 
or not (a). 


1 Wur land was claimed as having been given in maritagium, Waben it 
j was the wife or her heir that claimed it, there was a difference between ſuch 
| | 2 claim againſt the donor and his heirs, and againſt a ſtranger, If it was 
againſt. the donor and his heirs, then it might be in the election of the 
demandant to ſue in the court chriſtian, or in the ſecular court. For queſtions 
* of maritagium were conſidered as belonging to the eccleſiaſtical judge, if the © 
demandant pleaſed 1 to reſort thither, on account of the mutual promiſes made 
on both ſides, at the time of the eſpouſals, by the man and woman. But if the 
ſuit was againſt a ſtranger, then it was to be determined in the lay court, in the 
IN fame way as other ſuits about lay fees; and it muſt be obſerved, that ſuch a ſuit 
| was not to be conducted without the preſence of the warrantor, as in pleas 
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of dower; and as far as concerned the warrantor, every thing was to be 
ordered as in an action for dower : all which will be made plain when we 
come to ſpeak of that proceeding ; only this muſt be remembered, that the 


third heir, after he had performed his homage, might go on with the ſuit 
without the authority of his warrantor (a). 


Taz ſubject of homage and relief deſerves further conſideration, and will 


properly enough follow what has juſt been ſaid. Upon the death of the 


father or other anceſtor, the lord of the fee was to reccive the homage of the 


right heir, whether the heir was of age or not, ſo as he was a male heir; for 


women could, by law, do no homage, though they ſometimes uſed to do 
fealty. However, wlten they married, their huſbands did homage for them, 
in caſes where it was due for the fee they held, If a male heir was a minor, 
the lord could not have cuſtody of the fee nor pf the heir till he had received 


the homage ; it being a general rule, that a lord could demand no ſervice, 


relief, or any thing elſe from the heir, whether he was of age or not, till he 
had received homage for the fee in reſpect of which he claimed ſuch relief 
or ſervice ; and this was on account of the protection the heir could claim 
of his lord after homage, but not before. A perſon might do homage to 
different lords for different fees; but one of theſe was to be the chief, and 
diſtinguiſhed above the reſt, by being accompanied with allegiance (5); 


and this was to be performed to that lord of whom the homager held 


his chief freehold. 


HonAE was to be done in this way: the perſon © became nomo domini ſui, 
© the man of his lord, to bear him faith for the tenement in reſpect of which 
cc he did homage; to preſerve his terrene honour in all things, ſaving only 
e the faith he owed to the king and his heirs.” From this it is clear, that 
it would be a breach of faith and of homage for a vaſſal to do any thing to 
the damage of the lord (c), unleſs in his own defence, or at the command of. 


the king, when his lord had taken up arms againſt his ſovereign lord the 


king : and, in general, it would be a breach of faith and of homage to do 
any thing ad exheredationem domini ſui, vel ad dedecus corporis ſuis. If then 
ſeveral lords, to each of whom a tenant had done homage, ſhould make war 
on each other; it was then the tenant's duty to obey the commands of his 
chief lord, and to go with him in perſon, if he required it, againſt any of the 


reſt : Kowever, in all other reſpects, the ſervices owing to ſuch other lords were 


ſtill to be duly rendered by the tenant, The penalty of doing any thing to 


(a) Glanv, 7 lib. c. 18. ( b) Cum ligeauciã fatlum, (c) Dominum aum inſeſtars. 
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the diſheriſon of a lord, was for the tenant and his heirs to loſe, for ever, the 
fee he held of him: the ſame, if he putwiolent hands upon him, to hurt or 
do him any atrocious injury (a). 


GLANVILLE makes it a queſtion, whether a tenant could be put to anſwer 
in his lord's court for any of the above offences; and whether the lord could 
diſtrain him, by judgment of his court, without the command of the king or 
his juſtices ; or without the king's writ, or that of his chief juſtice. And 
he thought that the law allowed a lord, by the judgment of his court, to call 
and diſtrain his homager to come to his court; and if he could not purge 
himſelf againſt the charge of his lord ftertid manu, by three perſons, or as 
many as the court ſhould require, he was to be in miſericordid domini to the 
amount of the whole fee he held of him. Glanville puts another queſtion, 
whether a lord could diſtrain his homager to appear in his court to anſwer for 
his ſervice, of which the lord complained he deforced him, or made default 
in payment ; and he thought that the lord might, without the command of 
the king or his juſtices : and in ſuch a proceeding the lord and his homager 
might come to the duel, or the great aſſiſe, by means of one of the pares who 
choſe to make himſelf a witneſs that he had ſeen the tenant or his anceſtors 


do to the lord and his anceſtors the ſervice in diſpute, all which he was. 


ready to deraign or prove; and if the tenant was in this manner convicted, 
the judgment was, that he ſhould loſe the whole fee which he held of the 
lord ; but where a lord found he could not in this manner juſticiare, or compel 
his tenant to appear inchis court, then he was obliged to reſort to the proceſs 
of the curia regis (b). 


Homace might be done by every freeman, as well thoſe within age as 


thoſe who were of full age, whether clergy or lay. But biſhops conſecrated. 
could not do homage to the king, tho' they held their biſhoprics as ba- 
ronies, but only fealty ; and that they performed with an oath, However, 


— 


biſhops elect, before their conſecration, uſed to do homage (c. 


Ir is to be underſtood, that homage was not a mere perſonal thing. It was 
done in reſpect of ſome benefit derived from property or poſſeſſion, It was- 
due in reſpect of land, tenement, ſervices, rents in certain, whether in money 
or other things; but without ſome of theſe cauſes no homage was due to a lord, 
though it might to the king. Again, homage was not due in reſpect of all 


linds ; for it was not due on account of dower, nor free marriage, nor from the 


(a) Glany, 9 lib. c. 1. () Ibid. 1. (c) Ibid. 1. 
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eldeſt ſiſter on account of the fees of younger ſiſters, till after the third deſcent 
to heirs; nor of a fee given in free alms: nor was it due at all from the 


huſband on account of any tenement given in marriage, whether free or 


not (a). 

Math might be received by any free man or woman, whether of age 
or not, as well clergy as lay. If homage had been done to a woman, and 
ſhe married, it was ſtill to be done to the huſband ; though it was a queſ- 
tion, when a perſon recovered land againſt another by a final con- 
cord made in court, for which a relief had been paid to the chief lord, whe- 
ther the perſon recovering was bound to pay a relief, upon his nn into 
poſſeſſion thereof (5). 

In confequence of homage being performed, there aroſe a mutual re. 
lation between the parties; according to the rule, guantim homo debet domino 
ex homagio, tantum illi debe: dominus ex dominio; præter ſolam reverentiam. 
Therefore, when land was given for the ſervice and homage of the tenant, 


and any one afterwards inſtituted a ſuit for that land; the lord was bound 


to warrant it to him, or to give him in lieu thereof competens excambium, 
an equivalent in value. So it was of land given pro ſervitio et bomagio : but 
when a perſon gave land to another to hold cut hereditatem ſuam, and ho- 
mage was done for it; then in ſuch caſe, though the tenant loſt the land, his 
lord was not bound to give him an equivalent in value. 


Urox the death of the father or other anceſtor, leaving an heir within 


age, the lord had no right to the cuſtody of the heir, or the inheritance, till 
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he had accepted the homage of the heir; but after that, he had the cuſtody 


of both till the heir was of age, and then the inheritance was reſtored to 


him without paying a relief; that being remitted in conſideration of the 


profit the lord had derived from the cuſtody. A female heir, whether of 
age or not, was continued in cuſtody till ſhe was married by the advice of her 
lord. If ſhe had been within age when ſhe firſt came into the lord's cuſtody, 


then upon her marriage the inheritance was quit of all relief; but if ſhe was 


of age when ſhe firſt came into the lord's cuſtody, though ſhe continued ſome 
time in cuſtody before marriage, yet her huſband was to pay a relief upon 
the marriage; and à relief once paid by the huſband, was an acquittal to 


both huſband and wife, during their lives, for any relief on account of the 


inheritance : ſo that neither the wife nor her ſecond huſband, if ſhe had one, 
nor the firſt huſband, ſhould he ſurvive her, could be called upon to pay 
any relief (c). 
(a) Glanv. 9 lib. c. 2. (65) Ibid, 3. Vide poſt, (e) Ibid. 4. 
4 N 2 Ir 
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PART I. Ir the male heir was of age when his anceſtor died, and was well known 
CHAP. II. 


to be the heir, he might hold himſelf in the inheritance even againſt the will 
WILLIAM of the lord, as we before ſaid ; ſo as he made a tender of his homage, and a 
the ON reaſonable relief, in the preſence of honeſt men. The relief of one knight's | 
1 JOHN. fee, according to the cuſtom of the realm, was ſaid to be reaſonable at a hun- 
1 Beliefl. drxed ſhillings. The relief in ſoccage-tenure was one year's value of the land. 
8 . As to baronies, nothing certain was fixed concerning their relief ; but the re- 
'N | lief they were to-pay was meaſured by the pleaſure and mercy of the king 


alone, to whom it was due. The law was the ſame in ſerjeanties (a). 


Aids, Wuen the lord and. the heir had come to an agreement upon what was to 
ith be paid for relief, then the heir might exact reaſonable aids from his ho- 
* magers, always proportioning this demand to the ſize of their fees and their 
circumſtances; that it might not become a grievous burthen, or ſuch a one 
as would amount to a loſs of their contenement, that is, their countenance, or 
appearance in the world: and no other meaſure was ſettled for aſcertaining 
theſe aids but what we have juſt mentioned. There were other caſes where 
lords might exact ſimilar aids of their tenants, with the above precautions; 
as where he made his ſon and heir a knight, or when he married his eldeſt 
daughter, Glanville made a queſtion, whether lords could demand theſe 
| aids of their tenants to enable them to carry on their wars? at leaſt, the 
5 | practice was for them never to attempt to diſtrain for aids on this occaſion, 
ul | but to leave it to the compliance and generoſity of their tenants. In the other 
vi aids, ſo long as they were reaſonable, lords might, by judgment of their 
1 courts, without the precept or command of the king or his chief juſtice, diſ—- 
train their tenants by the chattels that were to be found on their fees, or, if need 
1 | were, by the fees themſelves ; ſo, however, that the procceding was had 
| q regularly by the judgment of the court, and conſiſtent with the reaſonable 
1 | cuſtom thereof. If a lord could diſtrain his tenants for payment of theſe © 
i reaſonable aids, much more, fays Glanville, might he make diſtreſs for 
payment of his relief, and for ſuch ſervice as was due to him on account of 
the fee (5). Thus we fee the remedy by diſtreſs had, in Glanville's time, 
become a proceſs firſt againſt the chattels ; and only / opus fuerit, was there 
recourſe to the fee itſelf ; though it is probable, that in the origin of this ſum- 
mary method of compelling tenants to do their ſervices, it was uſual to take 
the whole fee into the lord's hands as a forfeiture, to enable him to do that juſ- 
tice to himſelf which his tenant refuſed; but this rigorovs proceeding 
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was by degrees changed to one againſt the moveables; and only 1 in default of PART 1. 
them, againſt the land, CHAP. 11, 
Havins taken this view of the nature of tenures and eſtates, i it ſeems ne- W 
ceſſary to conſider the order of adminiſtering juſtice, with the modes of pro- *** * 
ceeding and proceſs iu obtaining redreſs for any injury to property or to per- 10 H N. 
ſons; an enquiry not leſs intereſting than the former, as it contains in it the Adminiſtration 
firſt outline of that courſe of judicature which prevails, with confiderable n 
alterations indeed, at this day. In purſuing this, there will be occafion to 
notice ſuch parts of the law concerning private rights as have not already 
been mentioned. 
PrAs were divided into civil and criminal. Criminal pleas were again 
divided into ſuch as belonged ad coronam domini regis, and ſuch as were 
within the juriſdiction of the ſheriff, The pleas belonging to the king's 
crown were, the crimen læſæ majeſtatis, as the death of the king, or any ſedi- 
tion touching his perſon or the realm; the fraudulent concealment of treaſure 
trove ; pleas de pace domini regis infralld, homicide, burning, robbery, rape, 
and the crimen falſi; all which were puniſhed with death, or the loſs of 
timbs. Only the crime of theft was excepted, which was within the cogni- 
zance of the ſheriff, and determinable in the county. The ſheriff, in like 
manner, in caſes where the lord of a franchiſe neglected to do juſtice, had 
cognizance of meadletæ, as they were then called, verbera, and plage ; unleis the 
party complaining added, as he might if he pleaſed, de pace domini regis in- 
fractd, or that it was againſt the king's peace. In this diſtinction between 
the ſheriff's juriſdiction and that of the king, we ſee the reaſon of the alle- 
gation in modern indictments and writs vi et armis, of * the king's crown and 
dignity,” © the king's peace,” and * the peace ;” that ſimple expreſſion 
being ſufficient, after - the peace of the ſperiff” had ceaſed to be diſtinguiſhed 
as a ſeparate juriſdiction (a). | 
Civil pleas were divided in the fame way; ſome being heard in the king's 
court, and others in that of the ſheriff. In the king's court were determined 
pleas concerning baronies; that is, manors held of the king in capite; advow- 
ſons, villenage, dower unde nibil, complaints for breach of final concords 
made in the king's court, queſtions of homage, reliefs, purpreſtures, and 
pleas of debt owing by lay perſons, or, as it was called, placitum de debitis 
laicorum (C). | 
Tuz following civil pleas belonged to the ſheriff's court: pleas of right 
to freehold, when the court of the lord of whom the land was held had made 


(a) Glanv. 1 lib. c. 1, 2. (3) Ibid. c. 3. 
default 
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default in determining the right ; and queſtions upon villenage ; and theſe 
pleas were always commenced by the king's writ. 


Bes1DEs theſe, which were all de proprzetate, there were other pleas, ſuper 


= poſſeſſone, which were decided by recognition of j Jure, Of all theſe we ſhall 


ſpeak in their order. 


FI Rsr, of pleas in the king” s court, the curia regis, as it was then called. 
When any one complained to the king or his juſtices concerning his fee or 
freehold, if the matter was ſuch as was proper for that tribunal, or that the 
king pleaſed ſhould be examined there, the party had a writ of ſummons 
to the ſheriff, directing him to command the perſon offending to reſtore the 
land he had deforced the complainant of; and unleſs he did, to ſummon 
him by good ſummoners to be before the king or his juſtices, at ſuch a day, to 
ſhew wherefore he refuſed ſo to do. The following was the form of the wrir : 


Rex vicecomiti ſalutem : præcipe A. quod fine dilatione reddat B. unam bidam terre 


in villa ills (naming it) unde idem B. queritur quod predifius A. ei deforceat : et 
niſi fecerit, ſummone eum per bonos ſummonitores, quod fit ibi coram me vel juſticiariis 
meis in craſtino poſt oftabas clauſi Paſche apud locum, oftenſurus quare non fecerit, 
et habeas ili ſummonitores, et hec breve. Teſte Ranulpho de Glanvilla apud 
Clarendon (a). 


Ar the appointed day the party ſummoned either came or not, or ſent a 
meſſenger to ein him; that is, to make an excuſe for his not coming, If he 
neither came, nor ſent an eſſoin, the demandant was to appear in court, and 
wait his adverſary for three days. If he did not appear at the fourth day, 
and the ſummoners offered to prove they had duly ſummoned him, another 
writ of ſummons iflued, appointing his appearance in fifteen days at leaſt ; 


and this writ required him, as well to anſwer upon the merits of the complaint, 


as for his contempt in diſobeying the firſt ſummons, . When three writs in 
this form had iffued, and he neither appeared nor ſent any one, his land was 
taken into the king's hands, and ſo it remained for fifteen days; and if he did 
not come within that time, the ſeiſin of it was adjudged to the complainant, 
nor could the owner have any remedy for it but by writ of right : but if he 


appeared within thoſe fifteen days, and was willing to replevy the land, he 


was commanded to come again on the fourth day, and right ſhould be done, 
when, if he appeared, the ſeiſin was reſtored, Indeed, if he had appeared 
at the third ſummons, and acknowledged all the former ſummonſes, he would 
loſe the ſeiſin of his land, unleſs he could produce a writ from the king to 
the juſtices, declaring that he had been in the king's ſervice at the time ap- 


(a) Glanv. 1 lib. e. 6, 
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pointed by the court, and commanding that he ſhould not be held as a de- 
faulter, nor ſuffer as ſuch (a). a 
Ir the party denied that he was ſummoned, he was to ſwear it duodecims 
manu; and at the appointed day, ſhould any of the jurors who were 
to {wear it, fail, or any be lawfully excepted to, and no other put in his 


place, that very inſtant the defendant loſt the ſeiſin of his land, as a defaulter. 


However, had he diſproved the ſummons in the above way, he was, the 
ſame day, to anſwer to the action. 
Thus far of appearance and non-appearance : next as to eins. If the 


party did not appear at the firſt ſummons, but ſent a reaſonable eſſoin, or ex- 
euſe, it would be received ; and he might, in like manner, eſſoin himſelf 


three times ſuccefſively.. There were many cauſes of excuſe, called eſſoins, 


which were allowed in the king's court. The principal eſſoin was that de infirmi- 


tate. This was of two kinds: one was, de infirmitate veniendi; the other, de 


inſirmitate reſcantiſæ; of which the firſt was called afterwards, de malo veniendi s 
the latter, de malo lecti. 


Ir at the firſt ſummons the eſſoin de infirmitate veniendi was caſt, it was in 


the election of the complainant, upon his appearing in court, to demand 


from the ęſſoniator, or perſon who made it, a lawful proof of the eſſoin, on the 
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very day; or that he ſhould give ſurety, or make a ſolemn engagement, 


to bring a warrant of the eſſoin, that is, the principal ſummoned, at a day 
appointed. And fo he might be efloined; three times ſueceſſively. If he 
ſhould not come at the third day, nor fend an effoin, the court awarded, that 
he ſhould appear. on another day, in perſon, or by a ſufficient attorney (or 


reſponſalis, as he was then called), who would be received ad lucrandum vel 


perdendum in his place. If the party ſummoned appeared on the fourth day, 


after three eſſoins, and avowed them all, he was obliged to prove the truth 
of them by his own oath and that of another, and on the ſame day was to 
anſwer to the action; and if he did not appear at the fourth day, nor ſent 


his attorney, his land was taken into the king's hands, as before mentioned. 


There iſſued alſo an attachment againſt the eſſoniators tanquam falſarios, 
for not performing the engagement they had made for their prin- 


cipal ; and, in the mean time, the principal was ſummoned, to ſhew 


_eauſe why he did not avow and make good what his eſſoniator had engaged 
for in his name: there went alſo a ſummons againſt the ſurety put in, as 
above mentioned, by the effoniator, to ſhew cauſe. why he did not produce 


the principal to make good the eſſoin (9. 
(a) Glanv, 1 lib. C. 75 8. A (4); Ibid. 12. 13, 14. 15. 
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Ir the principal appeared within the fifteen days, and was willing to re- 
plevy the land, a day was given him, when what was right ſhould be done; 
and if he then gave his ſureties, he recovered his ſeiſin. If he denied all 
the ſummonſes, and diſproved them duodecimd manu; omit he admitted the firſt, 
avowed his three effoins, and on the fourth day produced the above-mention- 
ed writ, teſtifying he was in the king's ſervice; he could in that caſe recover 
ſeiſin of the land: but if he did not appear within the fifteen days, the ſeifin 
was adjudged to the complainant, as before mentioned. The writ to the 
ſheriff for taking the land in the caſe of the king was, capias in manum meam ; 
that which gave poſſeſſion of it to the complainant. was, ſeiſias M. de tantd 
terra, &c. 4 


In the ſame manner a man Aon eſſoin himſelf three times de infirmitate 
reſeantiſe, or de malo letti; ſo that on the third day before the day given, 
the efloniator preſented his eſſoin in a proper place, before a proper perſon : 
and if the party appeared not at the third ſummons, the judgment of the 
court was, that it be ſeen whether the infirmity be a languor, that is, a real 
illneſs, or not. A writ therefore iſſued, commanding the ſheriff to ſend four 
lawful men of his county to view the party; and if it was reported languor, 
they were to appoint him to appear, or ſend his attorney, in a year and a day; 
but if it was thought not to be a languor, they were to appoint a certain day 
of appearance for him or his attorney, at which time the four viewers were 
to appear and make their report. Two cfloniators were neceſſary to make 
this efloin (a). | | 


PerHAPSs the two firſt eſſoins might be veniendi, and the third de reſeantiſd; 
in that caſe, they ſent perſons to view whether languor or not: but if the two 
firſt were de reſeantiſd, and the third veniendi, they were adjudged as if all 


were veniendi; for it was a rule, always to judge according to the nature of 
the laſt eſſoin (5), 


Ws have ſeen the land of a perſon was taken into the king's hands, if he 
did not appear. It was alſo the practice, if a perſon had appeared and an- 
ſwered, and a future day was given, and at that day he neither came nor ſent 
his attorney, that his land ſhould be taken into the king's hands ; with this 
difference, that he could not in this caſe replevy it; he was alſo ſummoned 


to hear the judgment of the court upon his default: however, whether he 


appeared or not, he loſt his ſeiſin for the firſt default, unleſs he could avoid 
the ſummons by the before-mentioned writ de ſervitio regis. But though he 


(%) Glanv, 1 li, c. 18, 19. () Ibid, 20. 
ſhould 
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ſhould anſwer in court on another day, and retire in a lawful way, he might 
recur to the three effoins, unleſs there was any agreement to waive them. 
Ir a perſon had effoined himſelf once, and at the ſecond day he neither 


came nor eſſoined himſAaf, there uſed to be a writ to the ſheriff, to attach 
the effoniator fanguam falſarium, as before mentioned (a). However, that 


the eſſoniator might be treated with a reaſonable fairneſs, he alſo was allowed 


to efloin himſelf. Thus, if any obſtacle happened to retard him in going to 
eſſoin his principal, ſo that he could not get to the court at the appointed day, 
he had till the fourth day, as his principal had; and if any one came within 
that time to eſſoin him, he was received in like manner as the eſſoniator of the 
principal (2). The principal might allo, if he pleaſed, ſend a ſecond eflonia- 
tor, who was to ſtate to the court the excuſe of the principal, that he ſent 
that excuſe by an effoniator, who was detained by accidents on the road, and 
that he would prove this as the court ſhould award (c). In all caſes of efloins, 


if the principal ſhould appear within the fourth day, and offer to anſwer to 


the ſuit ; it ſignified nothing if the adverſe party had departed, upon a day 
having been given by the eſſoniator; for that day muſt ſtill be obſerved (d). 


Tus far of the eſſoins de infirmitate veniendi, and de infirmitate reſeantiſce ; 
or, as they have been ſince called, de malo veniendi, and de malo leti. There 
was another called de ultra mare: upon this eſſoin the party had always 
at leaſt forty days. Another was ſubita aquarum inundatio, or the like unex- 
pected accident, which was allowed to fave the four days (e). Another eſſoin 
was per ſervitium regis ; and in that caſe the plea was put without a day, till he 
was returned from. the ſervice he was on : wherefore this was never allowed 
to thoſe who were regularly in the conſtant ſervice of the king, but they 


were left to the ordinary courſe of the court. This related to perſons before 
in the king's ſervice ; for if the plea was firſt commenced, and then he went 


into the king's ſervice and effoined himſelf, there was this difference, whether 
he was. there per mandatum regis ex neceſſitate, or ex voluntate, without any n- 
date. In the former caſe, the above-mentioned order was obſerved, and the 
plea put ine die: in the latter, it was not. But a diſtinction was made, whetheg 
the ſervice was ultra mare, or citra mare : it the former, he had the uſual torty# 
days, and was expected at the expiration of them to appear and ſhew the 
king's writ, as we have before ſeen : in the latter, it was at the diſcretion of 


the Juſtices to give a leſs or a greater time, as they thought it ſuited the | 


king's ſervice (f ). 


(a) Glanv. 1 lib, c..20, 21. () Ibid. ai, 22. (c) Ibid. 23, (4) Ibid. 24. 
(%) Ibid. 25, 26. (Y) Ibid, 27, | 8 | 
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PART 1. THERE was an eſſoin per infirmitatem, which had happened fince the party 
CHAP.11, arrived in the town where the court was. In this caſe the court ordered, that 

* WII Lia he ſhould appear the next day, and ſo on for three days ſucceſſively; and if 
— * he made the ſame excuſe the third day, then four knights were directed by 


JOHN. the court to attend and ſee whether he was able to make his appearance or 


not : if not, and they teſtified that in court, he had a reſpite for, at leaſt, 
fifteen days (a). | | 

[ AxoTnrRr eſſoin was de efſe in peregrinatione. There was a diſtinction in 
this caſe, as in that of- the king's ſervice, whether he had commenced his 
journey before the ſuit, or ſince. If he had been ſummoned firſt, the courſe of . 
proceeding went on, as before ſtated : if not, then there was a difference, whe- 
ther his journey was towards "Jeruſalem, or otherwiſe. In the former caſe, 
he had a reſpite of a year and a day, at leaſt ; in other caſes, the reſpite lay in 
the diſcretion of the juſtices (6). 


Of ſummons. Havins conſidered the circumſtances the tenant was under as to his ap- 
pearance in court ; let us pauſe a while, and look back to the nature of the 
writ which was to compel this appearance, and the method taken for its exe- 
cution. The writ of ſummons had in it this clauſe addreſſed to the ſheriff, 
cet babeas ibi ſummonitores, et boc breve : therefore the firſt inquiry, when the 
demandant offered himſelf at the appointed day in court, was, whether the 
ſheriff had there the writ and the ſummoners. If he had, and the ſummons 
was proved, they proceeded as before mentioned; but if the ſheriff did not 
appear within the fourth day, (which was allowed alſo to the tenant) then 
there ifſued a writ de ſecundd ſummonitione, directing him to ſummon the tenant, 
and to come himſelf and ſhew cauſe why he did not ſummon him upon the 
firſt writ, This contained the firſt writ of ſummons, with the addition of this. 
' clauſe : et tu ipſe fis ibi oftenſurus quare illam ſummonitionem ei non feceris, ſicut 
| | tibi praceptum fuit per aliud breve meum, et habeas ibi hoc breve, et illud aliud 
| breve, If the ſheriff came at the day, and confeſſed that he had not executed 
the writ, he was then, as they termed it, in miſericordid regis, (that ds, he was 
amerced) the demandant loſt a day without effect, and the tenant was to be 
ſummoned again: but if the ſheriff averred that he commanded lawful ſum- 
moners to make the firſt ſummons, and they, being preſent, admitted it, they 
as well as the ſheriff were amerced, if they did not obey it. But if they denied 
that the ſheriff gave them charge of the ſummons, then there was a diſtinc- 
|, tion, whether the ſheriff gave it in the county or not (as he always ought to do 
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it in the county; and if the plea was commenced ſome time before the county, PART I. 


it ſhould properly be attached till the next county, and then a complete fur. CHAT. II. 

mons was to be made), If it had been enjoined in the county, and it was fo WILLIAM 

proved, the ſummoners were amerced ; for this was a ſolemn act, which they wy * 

could not be allowed to deny: if out of the county, and they denied the de- 0 x. 

livery, then the ſheriff alone was amerced for executing the writ in a private 

and improper manner: for all public acts, ſuch as enjoining ſummons to be 

made, taking pledges of proſecuting, and pledges de ſtando ad refum, ought 

to be tranſacted in a public manner, that there might be no debate concern- 

ing ſuch prefatory proceſs ; a circumſtance which would lead to great im- 
pediments in ſuits. If the ſummoners were not preſent at the appointed day, > 

declaring that they had made the firſt ſummons in a lawful way, but ſenr 

their eſſoniators who effoined them; and added, that they had properly ſum- 

moned the party; then, in that caſe, the firſt day was conſidered as not loſt to 

the demaydant, and the ſummoners were amerced for not appearing and prov- 

ing the ſummons, as was enjoined them, unleſs they could excuſe themſelves 

by the king's writ de ſervitio, as was before faid; It ſhou}dbe remembered, 

that one or other of the ſummoners might excuſe himſelf at the firſt day; 

and in that caſe, the firſt day was not confidered as loſt to the deman- 

dant (a). 8 


— 


2 Sven was the proceeding where the tenant was ſimply ſummoned, with- Of attachment, 
out any pledges being given. It may be proper to mention in this place, | 
what the proceſs'would be, when an attachment was neceſſary. If the ſuit 
was of a kind to make it neceſſary for the tenant to find pledges de ſtands ad 
refum, for his appearance, (as. was the caſe in pleas for breach of a final 
concord made before the king or his juſtices, and for novel diſſeiſin) and theſe 
pledges had been recorded in the county, or before the juſtices; then if 
the tenant did not appear, nor did eſſoin himſelf, the pledges were ad- 
judged to be amerced, and further pledges were required to engage for his 
anſwering to the ſuit. This was to be done three times; and if he did not 

y come at the third ſummons, his land was taken into the king's hands, in 
like manner as before mentioned; and the pledges . alſo were amerced, 
and ſummoned to appear in court at-a certain day, in order to hear the judg- 
ment. This was the courſe of attachment in civil cauſes: but in criminal 

ones, as de pace domini regis infraftd, if he did not appear at the third ſum- 


| (a) Glanv. 1 lib. e. 30, 31. 
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mons, there iſſued a capias to take the body, the pledges being amerced as 


in the former caſes (a). 


Tuvus far of the default of the tenant; we ſhall now ſee how the de- 
mandant was dealt with, If the demandant did not appear at the firſt day, 
he might effoin himſelf in like manner as the tenant. If he neglected 
both, the tenant was diſmiſſed ine die; fo, however, as that the demandant 
might inſtitute another ſuit for the ſame cauſe of action. But as to this, 
and the conſequence of the tenant's default, there was a diverſity of opinions: 
in Glanville's time, Some held, that he only loft his firſt writ, with his 
coſts and expences, but not his action; ſo that he might commence another : 
others thought he loſt his action WA without any right of recovery; 
and that he ſhould be amerced for his contempt of court. Others were of 
opinion, that he lay at the king's mercy, whether he ſhould be admitted to 
bring his action again. However, if the demandant had found pledges 
de . ſuo proſequendo, as was the caſe in ſome ſuits, and did not 
keep his day by himſelf or attorney, the tenant was diſmiſſed fine 
die, and the demandant loft, according to ſome, his writ and coſts, 
and his pledges were to be amerced as above mentioned; or, according to 
others, he loſt his right of action, and his pledges were amerced. But 
Glanville ſays, the latter happened only in caſes where the right of action 
was his own : but where the king had an intereſt, as in criminal matters and 
the peace, becauſe he was bound to proſecute ; in ſuch inſtance, his body was 
to be taken, and kept in cuſtody until he proſecuted his appeal: beſides which, 
his pledges were ſtill to be amerced (4). If both demandant and tenant were 
abſent at the day, it was in the diſcretion of the king or his juſtices to n 
ceed againſt both; either for contempt of court, or Tor falſe claim (c.). 


Wurx obedience had been paid to the writs of ſummons, and boch par- 
ties were in court, the demandant made his demand of the land in queſtſon; 
and then the tenant might, if he pleaſed, pray a view of the land. If the 
tenant had no other land in the fame vill, the view was made without delay; 
but if he had, the tenant was reſpited, and another day given in court. When 
he departed in this manner from court, he might claim three eſſoins; and a 
writ was directed to the ſheriff to ſend /iberos et legales homines (not ſpecifying 
any number) of the vicinage of the vill to view the land in queſtion, and to 


have four of them to certify their view to the court ( * 


(2) Glanv. 1 lib, C, 31. (b) Ibid, 32. (e) Ibid. 33. | (d) Ibid. 2 lib, C. 1, 2 
| AFTER 
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Ares the three eſſoins accompanying the view, and both parties had ap- 
peared in court; then the demandant was to ſet forth his claim, in the fol- 
lowing manner: Peto, &c. “ I demand againſt B. one hide of land in ſuch a 
« yill-(naming it), as my right and inheritance, of which my father (or 
« grandfather, as it might be) was ſeiſed in his demeſne as of fee, in the time 


« of Henry I. (or after the firſt coronation of the king), and from which he 
ce received produce to the value of fifty ſhillings at leaſt (as in corn, hay, and 


* other produce); and this I am. ready to prove by this my free man John: 
« and if any thing ſhould happen ta him; by him, or him (for he ee 
name ſeveral, tho' only one could wage battle) who ſaw and heard this:“ 
or he might conclude in this form; “and this I am ready to prove by this 
my free man John, to whom his father, on his death-bed, enjoined by the 
faith a ſon owes a father, if ever he heard of any plea being moved con- 
„ cerning this land, he would deraign (or prove) this (a) as what his father 
had ſeen and heard (5).“ This was the manner in which the Memandant 
ſpread out the ſubſtance of his writ ;, and his reliance was always upon the 
teſtimony de viſu et auditu. 


AFTER the demandant had thus made his claim, it was in the election of 
the tenant, whether he would defend himſelf by duel, or put himſelf upon 
the privilege granted by the king's late ſtatute, and demand that a recognition 
ſhould be made, which of the two had the greateſt right to the land. If he 
choſe the duel, he was to defend his right de verbo in verbum, as the deman- 
dant had ſet it forth; either in perſon, or by ſome fit champion. It was a 


rule, that when the battle was once waged, FRE tenant could not claim the 


benefit of the new law. 


AFTER the duel was waged, the. tenant might eſſoin himſelf thred 


times, as for himſelf; and in addition to theſe, three times in reſpect of his 


champion. When all theſe eſſoins were elapſed, the demandant was to bring 
kis champion into court, ready for the engagement : the champion was to 
be the ſame, upon whom he. put the proof (dirationationem) : nor could he 
put any one in his place after the. duel was once waged. If he who waged 
the duel happened. to die, and that was declared Vy the voice of the vicinage, 
he might recur to one of the others, named ar firſt ; or even a ſtranger, if 
that ſtranger could be a proper witnels ; for that qualification was always re- 
quired in the champion of the demandant. But this was only where the 


champion died by a natural death; for if it happened by any fault or neglect. 


(a), Hoc dirationaret, ficut id quod pater ſuus vidit et audi vit. (b) Glanv. 2 lib. c. 3. 
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of his own, no other could be ſubſtituted in his place, and the demandant 
loſt his ſuit, Glanville makes it a queſtion, whether the demandant's cham- 
pion himſelf could nominate any one in his place ; and he thought, that by 
the old and eſtabliſhed cuſtom of the realm, he could not appoint any one, 
except his fon born in lawful wedlock. 

As we before ſaid, the champion of the demandant muſt be a perſon who 
could be a proper witneſs of the matter in queſtion, per viſum et auditum ; 
therefore the demandant could not be his own champion, becauſe he could 
not be his own witneſs : but the tenant might defend himſelf, either in perſon, 
or by another fit champion. If the champion of the tenant died, it was a 
queſtion what was to be done ; whether the tenant might defend himſelf by 
ſome other, or was to loſe his ſuit, or only ſeifin of the land : Glanville 
thought it was to be ordered, as in caſe of the demandant's champion dying, 
with the like diſtinction. | 

Ir ſometimes happened, that the champion was a "es hired for a re- 
ward. This was a good cauſe of exception; and if the adverſe party offer- 
ed to prove this by one who ſaw the reward given, he was to be heard to 
this point ; and the duel, upon the principal point, was deferred. It the 
champion of the demandant was convicted of this charge, or was vanquiſhed 
in the duel upon the point of right, the demandant loſt his ſuit, and the cham- 
pion loſt omnem legem terre ; that is, he was never after to be received as a 
witneſs to wage duel for any one; though he might in a cauſe of his own, 
either as defendant or appellant, in matters of the peace and perſonal injury. 
He might alſo defend his right by duel to a fee and inheritance. In addition 
to the loſs of his law, he was to be fined in the penalty of fixty ſhillings, uo- 


mine recreantiſe, on account of his cowardice, If the champion of the te- 


nant was conquered, his principal loſt the land in queſtion, with all the 
fruits and produce found on it at the time of the ſeiſin, and was never to be 
heard in a court of juſtice concerning the ſame; for it was a rule, that what- 
ever was once determined in court by duel, remained ever after fixed and un- 
alterable. There accordingly iſſued a writ to the ſheriff, guod fine dilatione 
ſeiſias M. de und bidd terre, &c.—quia ea bida terre adjudicata eſt ei in curid 
med per finem duelli. When the champion of the demandant was conquered, 
as before mentioned, the tenant was quit- claimed (a) from any poſſibility of 
the demandant to recover againſt him. 


Tuis was the courſe of proceeding, when the tenant, in a writ of right, 


choſe to defend his right by duel (9). 


(a) Ruictus clamabatur de ej us . (3) Glaty, lib. 3. c. 4, 5. Bo- | 
. 


* 
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Bur the tenant might avail himſelf of the proviſion lately made by this PART I. 


king, and put himſelf upon the aſſiſe; to which the demandant might con- CHAP. II. 


{ent, and put himſelf alſo upon the aſſiſe, or not. However, if the demandant yy iam 


had exprefled before the juſtices in open court (a) his conſent to put the CONQ 
himſelf on the affiſe, he was not allowed to retra&t, but muſt ſtand or JOHN. 
fall by the aſſiſe, unleſs he could ſhew ſome good cauſe why the aſſiſe Of the afliſe. 
ſhould not paſs between them. One cauſe which might be ſhewn,. was, 

that they were of the ſame bload, deſcended from the ſame ſtock whence 
the inheritance moved, If this was admitted by the other party, the aſſiſe 
was waived, and the queſtion was argued and determined by the court; 
it being a point of law who was the neareſt to the firſt ſtock, and the heir 
with the better title, In this manner the neareſt heir obtained the land, | | 
unleſs it could be ſhewn that he or his anceſtor had loſt it any way, had 
fold it, made a gift of it, changed it, or by any other means had parted 


with it; and if the cauſe was reſted upon. any of theſe points of fact, it might 
be determined by the duel. 


Surrosg the perſon who had put himſelf on the aſſiſe, had denied this 
impediment of relationſhip ; the queſtion was tried by calling into court 
the common relations of both parties. If theſe agreed unanimouſly that 
they were related, it was uſual to abide by this declaration : but if one of the 
litigants obſtinately denied it to be ſo, the laſt reſort was to the vicinage ; 
and if they agreed with the relations, this complete teſtimony was acquieſced 

in. When the relations differed, the vicinage was in like manner called in, 
and their verdi& was decifive. If, upon this inquiſition being made,, it ap- 
peared to the court and juſtices that he was not deſcended from the ſame 
ſtock, the perſon who made the exception was to loſe his ſuit. If there 
was LORDS Ko taken, then the aſſiſe proceeded, and its determination was 
as final as that by duel (a). 

BEFORE we enter upon the proceeding: of the aſſiſe, let us reflect with Clan- 
ville upon the nature and deſign of this innovation upon the old method of 
trial, The aſſiſe, ſays he (5), is a royal benefit conferred on the nation by 
the prince in his clemency, at the advice of his nobles, as a means whereby 
the lives and intereſts of his ſubje&s might be preſerved, and their property. 
and rights enjoyed, without being any longer obliged to fubmit to the 

| doubtful chance of the duel, After this, "We Wer of k, violent death, 


(9 So I. conſtrue coram juſticiis in bance * (3) Glanv. 3 lib, c. 6. 0 ) Ibid, c. 7; 
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which ſometimes happened to champions, might be avoided, as well as that 
perpetual infamy and diſgrace attendant upon the vanquiſhed, when he had 
once pronounced the infeftum et inverecundum verbum. The horrible word here 
alluded to was craven; by which the champion fignified that he yielded, 


and ſubmitted himſelf to all the conſequences attending that victory. This 


legal inſtitution, ſays Glanville, is founded in the greateſt equity, and the 
fulleſt deſire of doing juſtice. For a queſtion of right, which, after many 
and long delays, can hardly ever be made out by duel, is inveſtigated with 
diſpatch and eaſe, by the benefit of this conſtitution, The aſſiſe itſelf is 
not clogged with ſo many eſſoins as the duel, as will be ſeen preſently, By 
this the expences of the Boor are ſpared, and the labour of all is ſhortened. 
In fine, as the credit of many fit witneſſes has a greater influence in judi- 
cial enquiries, than that of one only; ſo this conſtitution contains in it 
more juſtice than the duel. The duel proceeds upon the teſtimony of one 
witneſs only; this conſtitution requires the oaths of at leaſt twelve lawful 


men (a). This is the manner in which Glanville ſpeaks of the inſtitution 
of the aſſiſe. | . 


TRE proceeding by aſſiſe was thus: The party who had put himſelf upon 
the aſſiſe, ſued out a writ de pace habendd, which was to prohibit the lord (if 
the ſuit was in the lord's court) from entertaining any ſuit between the ſame 
parties for the ſame land, unleſs the duel was already waged, becauſe one 
of the parties had put himſelf upon the king's aſſiſe, and had prayed a re- 
cognition to be made, who had the moſt right (5). Upon this, the de- 
mandant came to the court, and prayed another writ, whereby four lawful 
knights of the county might be directed to chuſe twelve lawful knights of 
the vicinage, who were to ſay upon their oaths, which party had moſt 
right to the land in queſtion, As this is the firſt proceſs we have any men- 
tion of for the return of jurors, it may be proper to inſert it at length: 
Rex vicecomiti ſalutem. Summone per bonos ſummonitores quatuor legales milites 


de vicineto de Stoke, quod fint ad clauſum Paſchæ coram me vel juſticiis meis apud 


Weſt menaſterium ad eligendum ſuper ſacramentum ſuum duodecim legales milites de 
eodem vicineto, qui meliùs veritatem ſciant, ad recognoſcendum ſuper ſacramen- 


tum ſuum utriim M. aut R. majus jus habeat in und hidd terre in Stoke quam M. 


clamat verſus R. per breve meum, et unde R.Igui tenens eſt, poſuit ſe in aſiſam meam, 
et petit recognitionem fieri, quis eorum majus jus babeat in terra illd, et nomina eorum 
inbreviari facias. Et ſummone per bonos ſummonitores R. qui terram illam tenet, 
quod ſunc fit ibi audijurus illam electionem, et habeas 11 ſummonitores, &c. 


(a) Glanv. 3 lib. Cs 7» (b) Ibid, 8, 9. 
Ar 
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Ar the day appointed the tenant might eſſoin himſelf three times; for 
it was a rule, that, as often as either party appeared in court, and did what 
he was commanded by law to do, he might again recur to his three effoins. 
But it would then happen, that as many or more eſſoins would intervene in 
the proceeding by aſſiſe than by duel, which would not agree with what 
has been ſaid about the conciſeneſs of this new method. For ſuppoſe the 
tenant eſſoined himſelf three times, on the election of the twelve knights by 
the four; afterwards, when he appeared in court, ſome or other of the four 
knights might eſſoin himſelf; and then, after thoſe eſſoins, the tenant 
might again eſſoin himſelf afreſh ; ſo that the aſſiſe would hardly ever be 
brought to any effect: it was therefore neceſſary to defeat the operation of 
the above rule, in this inſtance. There was therefore a conſtitution made, 
enabling the court to make order for expediting the procceding ; in pur- 
ſuance of which, when the four knights appeared at the appointed day 
in court, r to chuſe the twelve knights, whether the tenant appeared or 
not, they proceeded to the election. If he had been preſent, he might 
make any lawful exception to any of the twelve; and therefore the court 
would, in his abſence, direct more than twelve to be elected, that when he 
appeared, he might have a greater chance to find twelve unexceptionable 
jurors. Jurors might be excepted againſt in the ſame manner as witneſſes 
are rejected in the court chriſtian ; jurors being in fact only witneſſes, and 


the teſtimony of witneſſes being ws} $ conſidered as a matter of canonical 


regulation. 


So defirous were they of avoiding delays, that upon the tenant appearing, 
if all the four knights did not appear; by the advice of the court, and 
aſſent of parties, one of the knights, taking two or three others of the 
county then in court, tho' not ſummoned, might proceed to ele& the 
twelve: tho', to avoid all cavil, they uſually had the caution to call fix or 
more knights to court, in order to have enough to make the election. In 


all ſuch points, the diſcretion of the court was ſuffered to govern the eſta- 
bliſhed courſe of proceeding ; which the king or his juſtices would tem- 


per and accommodate to the equity of the caſe then before them (a). 

- Wren the twelve knights were elected, they were ſummoned by the 
following writ : Rex vicecomiti ſalutem. Summone per bonos ſummonitores illos 
duodecim milites, A. B. Sc. quòd ſint eo die coram me vel juſticits meis ad locum illum 
 Farati ſacramento recognoſcere utrium R. vel N. majus jus haveat in und hidd terre, 


— 


(a) Glanv. : lib. c. 12. 
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PAKT I. (or other thing), quam preditius R. qui clamat verſus predifum N. et unde 
CHAP. Il. pradifius N. qui rem illam tenet, poſuit ſe in afſiſom noſtram, et petit inde recogni- 
wit ian tionem, quis corum majus jus habeat in re petit; et interim terram illam vel tene- 
ov 1 mentum ipſum, unde exigitur ſervi tum, videant : et ſummone per bonos ſummoni- 
JOHN, ftcres N. qui rem ipſam tenet, quod tunc fit ibi auditurus illam recognitionem. At 

the day appoin ed for the knights to make their recognition, no eſſoin could 
| be caſt by the tenant, nor was his preſence neceſſary: as he had once put 
„ himſelf upon the aſſiſe, he had now nothing to ſay why the recognition 
: ſhould not proceed, It was different with regard to the demandant ; for if 
; he eſſoined himſelf, which he might do, the affiſe remained for that day, 
N | and another day was given: for it was a rule, that tho' any one might loſe 
| by his default of appearance, yet no one ſhould gain any thing if not 
preſent in court. Perdere poteſt quis propter un. lucrari verd nemo poteſt 
omninò ab ſens (a]. 5 


Tux aſſiſe being about to make their recognition, it is next to be conſi- 
dered how they were enabled to do it; whether the right was well known 
to all the jurors, or only to ſome, or whether they were all ignorant of it. 
If none of them knew any thing of the truth of the matter, and they 
teſtified that in court, upon their oaths; the court reſorted to others, till 
they found thoſe who did know the truth. If ſome were acquainted with 

the fact, and ſome not, the latter were rejected, and others called in, till 
4 . twelve at leaſt were found who could agree. Again, if ſome were for one 
p of the parties, and ſome for the other, freſh jurors were to be added till 
twelve were found, who agreed in opinion for one of the parties. It is to 
be obſerved, that all who were called in, were to ſwear that they would not 
1 ſpeak what was falſe, nor knowingly be filent as to what was true: and the 
knowledge they were expected to have of the matter, muſt have been from 
what they themſelves had ſeen or heard, or fram declarations 'of their fa- 
thers, and ſuch evidence as claimed equa] credit with that of their own ears 
or eyes. Per proprium viſum ſuum et auditum vel per verbs patrum ſaurum, et 
per talia quibus idem teneantur babere ut propriis (b). 


Wurm the twelve knights, being agreed in the truth, appeared to make their 
recognition; then it was that the aſſiſe was to proceed formally to recog- 
niſe, whether the demandant or tenant had moſt right in the thing in 
queſtion, If they ſaid the tenant had moſt right, or ſaid that which ſa- 


— TI iPSes org, w_ — = 


j | (a) Glanv. 2 lib. c. 1 5.5 16. (5) Ibid. 17. 
| Wy tisfied 


ENG'L1SH U AW. 
tisfied the king or his juſtices that he had moſt right, then the judgment 
of the court was, that he ſhould go quit of the demandant for ever, fo as 
the demandant ſhould never be heard again in court with effect; for a ſuit 
once lawfully determined by the King's great aſſiſe, could never be ſtirred 
again on any oceaſion Whatever. If the affiſe were of opinion for the de- 
mandant, and the court gave judgment accordingly, then the adverſary loſt 


the land in queſtion, with all its fruits and profits found there at the time of 
the ſeiſin (a). 


Upon this there iſſued a writ of execution, oudd ſeiflas N. de und bidd, 
Sc. quia idem N. dirationavit terram illam in curid med per recognitionem, Cc. (b) 
reciting the mode of trial, as the before mentioned writ of ſeifin did the duel. 
We may here notice, that the duel and aſſiſe had become fo co-extenſive in 
their conſequences, as for it to be made a rule, that the duel could not be where 
the affiſe was not allowed, nor the aſſiſe where there was no duel (c). Aſ- 
fiſes lay concerning ſervices, land, demands of ſervice, rights of advowſon, 
and that not only againſt a ſtranger, but even againſt a lord (d). 


Tux regal conſtitution by which the aſſiſe was appointed, had alſo ordain- 
ed a puniſhment for jurors temerè juramentium, who ſwore raſhly. If any 
were proved, or confeſſed themſelves guilty of perjury, they were to be 
ſpoiled of all their chattels and moveables, which were forfeited to the king; 
but they were permitted, by the clemency of the king, to retain their free- 
holds only ; they were to be thrown into priſon, and be there detained for a 
year at leaſt ; they were to loſe the legem terre, or, in other words, incur the 
brand of perpetual infamy (e). 


IT was a queſtion in Glanville's time, what was to be done, if no knights 
could be found, of the vicinage or of the county, who knew the truth of 
the matter; whether the tenant was therefore to prevail, as the perſon in 
poſſeſſion ; ; or the demandant to loſe his right, if he had any. Again, ſup- 
poſe two or three lawful men, or any other number leſs than twelve, who 
were witneſſes of the fact, offered themſelves in court ad dirationandum, and 
ſaid and did every thing in court proper for the occaſion, it was a doubt whe- 
ther they could be heard (f). 


Tuis was the order of proceeding, when the preſence of the tenant only 
was neceſſary, and no one elſe was brought in to anſwer. There were many 


caſes where it was requiſite to call in a third perſon z as when the tenant 


(2) Glany, lib, 2, . 18. (b) Ibid. c. 20. (e) Ibid, c. 19. (4) Ib. c. 13. 
(e) Ibid, c. 19. (/) Ibid, c. 21. 
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declared in court, that the thing in queſtion was not his own, but that he 


held it ex commodato, or ex locato, or given to him in vadium, that is, in gage 


or pledge, or committed to his cuſtody, or in ſome other way intruſted to 


him by the real owner; or if he ſhould declare the thing was his own, but 


that he had ſome one 4 warrant it, as the perſon who made a gift of it, or ſold 
it, or gave it in exchange : or ſhould he declare in court, that the thing was 
not his, but belonging to another perſon, that perſon was to be ſummoned by 
ſome other fimilar writ ; and ſo the ſuit was to be carried on afreſh againſt 
him. When he appeared in court, he, in like manner, might admit the 
thing to be his, or not. If he ſaid it was not his, the tenant who had ſaid 
it was, fp/o facto loſt the land without recovery, and was ſummoned in order 
to hear the judgment of the court to that effect; and whether he came or not, 
the adverſary recovered ſeiſin. 


Wu a perſon was called by the tenant for any of the above reaſons 10 
warraut the land, a day was given him od? rea in court his warran- 
tor; and upon this he was intitled to three eſſoins reſpecting himſelf, and 
other three reſpecting the perſon of his warrantor. At length the warrantor 
appearing in court, he either warranted the land or not. If he would enter 
into the warranty, the ſuit was from thence carried on with him, and every 
thing went under his name, in lieu of the tenant; not but that the tenant, if 
he had eſſoined himſelf, would be confidered as a defaulter, if abſent. 
If the warrantor, being preſent in court, failed of warranting the tenant, the 
ſuit was to be carried on between them; and after allegations on both ſides, 
they might come to the duel, although perhaps the tenant might not be 
able to ſhew a charter of warranty, but could only produce a fit witneſs to 
deraign it. The object of all this was, that if the warrantor was once proved 
to be bound to the warranty, the tenant was then ſafe; for ſhould the land be 
recovered from him, the warrantor was bound, if he was able, to give an ex- 
cambium, as they called it, or equivalent in recompence of it. 


As this was the effect of a warranty when proved, it often happened that 
a perſon called to warranty was ſhy of coming to court : therefore, at the 
prayer of the tenant, the court would think it adviſeable to compel him, 
which was by a writ of ſummons ad warrantizardum (a). 


Ar the day appointed, this perſon, like all others who were ſummoned to 


appear in court, might eſſoin himſelf three times. At the third effoin the 


court would award, that at the fourth appointed day he, or ſome attorney for 


* 


(a) Glanv. 3 lib. I, 25 33 
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him, ſhould appear; and if he did not, it was made a doubt what ſhould be 
done to puniſh the contempt : for if the land in queſtion was taken into the 
king's hands, this would ſeem unjuſt to the tehant, who had not been adjudg- 
ed in default; and yet if it was not done, there ſeemed to be an injuſtice done 
to the demandant in delaying his ſuit. Indeed Glanville thought, that, not- 
withſtanding theſe reaſons, the law and cuſtom of the realm required it; for 
if a perſon loſt his land through the default of his warrantor, the warrantor, 
as we have ſaid before, was to make him a recompence in value (4). 

Ir ſometimes happened, that a tenant t neglected to call in the perſon on whom 
he had a claim of warranty, and deferided the right himſelf. In this caſe, if he 
loſt it, he could have no recovery againſt his warrantor, It was made a que- 
ſtion, whether, by the ſame rule as the tenant might defend his right by duel 
without the affent and preſence of his warrantor, he might put himſelf upon 
the King's great aſſiſe without his aſſent and preſence. Glanville thought that 
he might (2). 


A 8viT was ſometimes impeded by the abſence of lords; as when the 


-demandant claimed the land as belonging to the fee of one, and the tenant 


as belonging to the fee of another lord. In this caſe, each lord was ſum- 


moned to appear in court, that the plea might be heard and determined in 
their preſence, leſt any injury might otherwiſe be done to their rights. The 
tords when ſummoned might effoin themſelves three times, as was uſual in 
other caſes. If the lord of the tenant had had his three effoins, and the 
court had directed him to appear, or fend his attorney, and he made de- 
fault; the judgment then was, for the tenant to anſwer and take upon him the 


defence : and if he prevailed, he retained the land, and for the future did his 


ſuit and ſervice to the king, which the lord loft by his default, till he appear- 
ed and did as the law required. In the ſame manner the lord of the de- 
mandant might effoin himſelf three times ; and if after that he was found ab- 
ſenting himſelf, it was Glanville's opinion, that his eſſoniators and the per- 


ſon of the demandant ſhould be attached for contempt of court, and in 


that manner be compelled to appear (e). 

Wren the two lords had appeared, and the lord of the tenant ſaid that the 
land was in his fee, he might take upon him the defence of the ſuit, or intruſt 
it to the tenant ; and in either caſe, ſhould they prevail, their ſeveral rights 
were ſecured: but if they loſt the ſuit, the lord loſt his ſervice, as well as the 
tenant his land, without any recovery. If the tenant's lord, being preſent in 
court, failed of the warranty, and the tenant matnitained that he was bound, 


to the warranty, becauſe he or his anceſtors had done ſuch and ſuch ſervice 


(e) Glanv. 3 lib. c. 4. (b), bid. 5. (e) Ibid. 6. 
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to him or his anceſtors, as lords of that fee; and he could produce thoſe wh 
had heard and ſeen this, or a proper witheh to deraign it, or other fit and ſuf- 
ficient proof, as the court ſhould award: if the tenant could fay this, then he 
and the lord would interplead with each other (a). If the demandant's lord 
entered into the warranty, and they failed in the ſuit, the lord in like manner 
loſt his ſervice. But the fate of the demandant was different from that of 


the tenant, if his lord would not enter into the warranty; for he was amerced 
for his falſe claim (5). 


Tuus has the reader been conducted thro' the proceeding in a writ of 
right, with all its incidents and appendages, when proſecuted for the recovery 
of land. This deduction has been ſomewhat long and minute; but as it 
contains in it, with fome ſmall alteration, the ſcheme of proceſs and proceed- 
ing in moſt other actions, it was indiſpenſably neceſſary to trace it with ſome 


exactneſs. Aſter this, the remainder of our enquiry into the courſe of judi- 


cial remedies will be more eaſy, and the matter will be more various and en- 


tertaining. We ſhall now ſpeak of other methods of recovering property: 
and firſt of advowſons. 


Ax action for the ad vowſon of a church might be brought either while 


the church was full, or when it was vacant. If the church was vacant, and 


any one obſtructed the perſon who thought himſelf the patron in preſenting 
a clerk, and claimed the preſentation to himſelf, there was a difference to 
be made, whether the conteſt was for the advowſon; that is, upon the right 


of preſenting ; or upon the loſt preſentation, that is, the ſeiſin of the right of 


- preſenting. If it was upon the laſt preſentation, and the perſon claiming 


it ſaid, that he or ſome anceſtor of his made the laſt donation or preſentation ; 
then, ſays Glanville, the plea is to be conducted according to the late ordi- 
nance (c) about the advowſons of churches; and an aſſiſe was ſummoned to 
make recognition, which patron, in time of peace, preſented the laſt deceaſed 


perſon to the church: of which aſſiſe more will be ſaid, when we come to 


ſpeak of other recognitions. For the preſent, it will be enough to remark, 
that he who recovered by ſuch an aſſiſe, recovered ſeiſin of the preſentation 


fo as to preſent a proper perſon, with a ſaving of the demandant's claim as to 


the right of the advowſon. 


(a) Glanv, 3 lib. c. 7. () Propter falſum clamorem ſuum, Ibid. 8. (e) Perhaps 
Glanville here alludes to the famous ſtatute about aſſiſes; or, from the expreſſion, it ſeems more 


probable, a ſtatute had been made ſince that, Which directed e to be made in caſe 
of laſt preſentations. 


Ir 
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Ir the right of advowſon only was demanded, the demandant muſt add, 
that he or one of his anceſtors had the laſt preſentation; or he muſt admit, 
that the tenant or one of his anceſtors had it, or that ſome ſtranger had it, 
or that he was ignorant who. had it. Which: ever of theſe he ſhould ſay, if the 


other party claimed the laſt preſentation as his own or his anceſtors, the recogni- 


tion was, notwithſtanding, to proceed upon the right of preſenting, except only 
in one of the abovementioned caſes : that was, where the demandant admitted 
that the tenant, or one of his anceſtors, had the laſt preſentation; for then, 
without going to the recognition, he was to preſent at leaſt one perſon. How- 
ever, when the laſt preſentation had been decided (a) by the aſſiſe, as before 
mentioned, or in any other lawful way, and a perſon preſented accordingly 
by the ſucceſsful party ; then the party who was reſolved to try the right of 
advowſon might go on with the ſuit, and have the following writ (4) : Rex 
vicecomiti ſalutem. Præcipe N. quod juſte et fine dilatione dimittat R. advocationem 
ecclefie in villd itld, quam clamat ad ſe pertinere, et unde queritur quod ipſe injuſtè ei 
deforceat : et niſt fecerit, ſummone per bonos ſummonitores eum quad ft ed die ibi 
coram nobis vel juſliciis noftris, oſtenſurus quare non fecerit, &c. (c). 

Tux perſon ſummoned had the ſame eſſoins as were before mentioned in a 
plea of land; and if after that he did not appear at the fourth appointed 


day in perſon, or by attorney, Glanville thought the next proceſs was to take 


into the king's hands ſeiſin of the preſentation. The ſheriff was to execute 
kis writ of capias in manu in the following way: he was to go to the church, 
and there declare publicly, in the preſence of ſome honeſt men, that he ſeiſed 
the preſentation into the king's hands; ſo the ſeiſin remained in the king's 
hands fifteen days, with a liberty to the tenant to replevy it, as was before 
ſtated (d). In ſhort, after all the eſſoins were run out, if one or both the 
parties abſented themſelves, things were ordered as in a plea of land: 

Wuen both parties. appeared in court, the demandant propounded his 
right in theſe words: Peto, &c. © I demand the advowſon of that church 
as my right, and appertaining to my inheritance, of which I (or one of my 


* anceſtors) was ſeiſed (in the time of Henry I. or) ſince the coronation of 


<« the king; and being ſo ſeiſed, I preſented a perſon to that church (at one 
<* of the before-mentioned times); and fo preſented him, that he was inſti- 
tuted parſon according to my preſentation : and if any one will deny this, 
I have here ſome honeſt men (e) who ſaw and heard it, and are ready 


to prove it (/), as the court ſhall and; and e this A. and 
this B.“ "( 29. 


<< 


cc 


(a) Dian: 2 () Glanv. 4 lib. e. 1. (c) Thid. 2. (d) Ibid. 3. 4 35 
(e) Probos homines, (F] Dirationare, (g) Glanv. 4 lib. c. 6. IR 
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WILLIAM it would be ordered as before mentioned (4). __ 


the Oda. Twx1s was the manner of conteſting a right of advowſon when the church 

JOUN was vacant. It might alſo be conteſted when the church was full; as if the 
parſon, or he who called himſelf parſon, in the church claimed his title by 
one patron, and another claimed the advowſon ; the latter might then have 
the following writ againſt the parſon : Rex vicecomiti ſalutem. Summone per bonos 
ſummonilores clericum illum M. perſonam illius eccleſiz, quoa fit coram me vel juſti- 
ciis meis apud Weſtmonoſterium ad diem illam, oftenſurus quo advocato ſe tenet in 
ecclefid illd, cujus advocationem miles ille M. ad ſe clamat pertinere. Summone 
etiam per bonos ſummonitores ipſum N. qui advocationem illi deforceat, quod tune 
fit ibi, oftenſurus quare advocationem ipſam ei deforceat, &c. (b). 

Ir the clerk did not appear according to the ſummons, nor ſend any to 
eſſoin him; or if after the three eſſoins he did not come, or ſend his attorney; 
Glanville thought, that it he had no lay fee by which he might be diſtrained, 
the biſhop, or his official, if the ſee was vacant, ſhould be commanded to 
diſtrain him, or puniſh his default by taking the church 1 into his hands, or 
uſing ſome other lawful means of compulſion (c). 

When the clerk appeared in court, he would, perhaps, admit the deman- 
dant to be the patron, and would ſay, that he was inſtituted upon his preſen- 
ration, or that of ſome of his anceſtors : if fo, the plea went on no further in 
the king's court; for if the demandant denied the preſentation, he was to 
maintain this controverſy with the clerk before the ecclefiaſtical judge. 
Perhaps the clerk ſaid the advowſon belonged to the party ſummoned, which 
party was dealt with in this manner: if he came at none of the three ſum- 
monſes, nor ſent any eſſoin; or having eſſoined himſelf, neither came nor ſent 
his attorney at the fourth day; the advowſon of the church in queſtion was 
ſeiſed into the king's hand, and ſo it remained for fifteen days; and if he 
did not appear in thoſe fifteen days, then ſeiſin thereof was given to the de- 
mandant. In the mean time, it was a queſtion, what was to be done with the 
clerk, whether he was ip/o facto to loſe his church, or not. But ſuppoſing 
the party ſummoned appeared, if he diſclaimed any right in the church; 


- 


WuHen the claim of the demandant was thus ſet forth, the tenant might 


— 


the ſuit in the king's court ceaſed, and the patron and clerk conteſted their 


claims in the court chriſtian, Should the church happen to become va- 
cant pendente lite, Glanville thought, if there was no queſtion but that, the 
perſon againſt whom the right of advowſon was demanded, had the laft pre- 


(a) 4 Glanv. 7. (5) Ibid. 8. (c) Ibid, 9. 
| ; Y ſentation, 


defend himſelf by the duel, or put himſelf upon the aſſiſe; and in both caſes 
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ſentation, either in himſelf or his anceſtors, that he ſhould be allowed to pre- 
ſent a clerk, at leaſt till he had loſt the ſeiſin: conſiſtently with which he 
thought, that ſhould a vacancy happen while the advowſon was in the king's 
hands for fifteen days, the patron did not loſe that preſentation, If the 
party ſummoned ſhould ſay the right of advowſon was his, it was tried as 
we betore ſaid of land. If he prevailed, he and his clerk were freed from 
the claim of the demandant ; if he failed, he and his heirs loſt the xdvowſon 
tor ever (4). ; 

Wren the right of adv owſon was in this manner determined, it became 
a queſtion what was to be done with the clerk, who ſaid in court he had the 
incumbency of the church by preſentation of the unſucceſsful party. As the 
king's court could proceed no further than the right of advowſon between 
the two patrons, the party who had now recovered the advowſon was to pro- 
ceed againſt the clerk before the biſhop or his official : however, after all, 
if at the time of the preſentation the perſon preſenting was believed to have 
been the patron, he was left in poſſeſſion of the church during his life; for 
in the reign of this king, at the Council at Clarendon, a ſtatute had been 
made concerning clerks who had enjoyed churches. by the preſentation of 
patrons.pro tempore, which ordained, that clerks who had violently intruded 
themſelves into churches during time of war, ſhould not loſe their livings 
during their lives (5). This proviſion ſalved the titles of many beneficed clerks 
at that time. However, in ſuch caſe, after the incumbent's death, the pre- 
ſentation returned to the lawful patron (c). 


Tus following points might ariſe upon what has been ſaid concerning the 


right of advowſon and the laſt preſentation. When a patron had recovered | 


an advowſon by deraignment in court, and afterwards, in proceſs of time, 
the parſon died ; it might be aſked, whether the patron againſt whom the 
ad vowſon had been recovered, could maintain an aſſiſe de ultimd preſentatione ; 
and what the adverſe party could, in that caſe, anſwer to it. For ſuppoſe the 
perſon bringing the aſſiſe had not, but ſome of his anceſtors had had the laſt 


preſentation ; and it was objected to him, that he ought not to have a recog- 


nition, becauſe he had loſt the advowſon to the tenant in the aſſiſe, by a ſo- 
lemn judgment of the court, whether this would be a bar to the aſſiſe? It 
ſhould ſeem, ſays Glanville, that it would ; becauſe, as he had not the laſt 
pre ſentation, he never had ſeiſin of the advowſon: however, it ſhould ſcem, 
ſays he, that he might well go upon the ſeiſin of his father, notwithſtanding 
. what had been Ketereained reſpecting the right of advowſon. And yet, if a 


(a) Glanv, 4 lib, 9. (3) Vid. ant. p. 54, 53. (c) Glanv. 4 lib. c. 10. 
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queſtion could be thus ſtarted upon the laſt preſentation, it Jooks like invalidating 
the judgment of the king's court, before given upon the right of advowſon ; 
for when that had been ſolemnly decided upon, and adjudged, it ſhould 
hardly ſeem that he ought by law to recover any ſeiſin, particularly as againſt 
him who had before recovered the advowſon, unleſs ſome new cauſe had 
ariſen which would entitle him to be heard again. Indeed, if an aſſiſe was 
ſummoned for that purpoſe, it would be barred by this anſwer to it: that the 
complainant or his anceſtors had, it was admitted, the laſt preſentation ; ; but 
if he or his anceſtors had any right, they loſt it by a ſolemn judgment in 
court : and this being proved by the record of the court, the ſuit would be 
loſt, and the complainant amerced (a). | 
We have juſt ſeen, that queſtions. about preſentations belonged to the 
biſhop's court, tho? the right of advowſon was cognizable only in the king's. 


court. It ſometimes happened, that when one clerk ſued another clerk in the 


court chriſtian, they claimed a church by two different patrons. One of theſe 
patrons, not chufing to have a queſtion upon his right agitated before that 
tribunal, might pray a writ 70 prohibit the court from proceeding, till it was 


decided in the court of the king to whom the advowſon belonged. As this 


is the firſt mention we have of a prohibition to the eccleſiaſtical court, it 
may be proper to give this writ at length: Rex judicibus illis ecclefiaſticis ſa- 
lutem. Indicavit nobis R. quod cùm J. clericus ſuns teneat ecclefiam illam in illd villa 
per ſuam preſentationem, que de ſud advocatione eſt, ut dicit, N. clericus eandem petens 
ex advocatione M. militis, ipſum F. coram vobis in curid chriſtianitatis inde trabit 
in placitum. Si verò prefatus N. ecclefiam illam dirationaret ex advocatione præ- 
dicti M. palam eft quid jam didtus R. jadturam inde incurreret de advocatione ſud, 


Et quoniam lites de advocalionibus eccleſarum ad coronam et dignitatem meam per ti- 


nent, <obis prohibeo, ne in cauſd ia procedatis, donec dirationatum fuerit in curid 
med, ad quem illorum advocatio illius ecclęſiæ pertineat, Sc. If they proceeded 
in the cauſe after this prohibition, then the judges were ſummoned to ap- 
pear in the King's court by the following writ (3): Rex vicecomiti ſalutem. 
Probile judicibus illis ne teneant placitum in curia chriſtianitatis de advocatione 

illius ecclefie, unde R. advocatus illius ecclęſiæ queritur quod N. inde eum traxerit 


in placitum in curid chriſtianitatis; quia placita de advocalionibus eccleffarum ad 


coronam et dignitatem meam pertinent. Et ſummone per bonos fummoniteres ipſos. 


judices, quod fint coram me vel juſticiis meis ed die, eſter ſuri quare placitum illud 
tenuerunt contra dignitatem meam in curid chriſtianitatis. Summone etiam per 
bonos fummonitores prefatum N. qued tunc fit ibi * quare prefatum K. ne 


traxerit in placitum in curid chriſtiamtatis, &c. 


(4% 4 Glanv. 11. ( Ibid, 14. 
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Tax next action that demands our attention, is that in which queſtions PART 1. 
concerning a man's condition or ſtate were agitated ; as when one claimed a CHAP. II. 
perſon to be his villain; or when one in a ſtate of villenage claimed to be a free WILLIAM. 
man. When one claimed a man, who was before in villenage, as his te A 
villain nativus, he had a writ de nativis directed to the ſheriff; and ſo con- JOHN. 
teſted before the ſheriff the matter with the other who was then in poſſeſſion The writ de 
of the villain. If the queſtion of villenage or not villenage was not moved 88 
before the ſheriff, then the plea de nativis went on, as will be more fully 
ſhewn preſently, But if the villain ſaid he was a free man, and he gave 
pledges to the ſheriff that he would demonſtrate it, then the ſuit in the 
county court ceaſed, becauſe the ſheriff was not allowed to determine that 
point ; and if the ſheriff perſiſted in going on to hear the cauſe, the villain 
was to make his claim to the juſtices, and would then obtain the king's writ, 
as follows: Rex vice. Queſtus eſt mihi R. quod N. trahit eum ad villenagium de 
ficut ipſe eſt liber homo, ut dicit. Et id præcipio tibi, quod fi idem R. fecerit te ſe- 
curum de clamore ſuo proſequendo, tunc rox As logquelam illam coram me vel juſticiis 
meis ed die: et interim eum pacem inde habere facias: et ſummone per bonos ſum- 
monitores prædidtum N. quod tunc fit»ibi oftenſurus quare irahit eum ad villena- 
gium injuſte, Sc. This is the firſt writ of pone we have met with (a). 

Taz perſon who claimed the party as his villain, was alſo ſummoned. 
by the ſame writ, and a day was fixed for him to proſecute his gtaim. At 
the day appointed, if the villain did not come nor ſend a meſſenger nor an 
eſſoin, they then proceeded as we before mentioned in pleas (4) where at- 
tachment lay. If he who claimed the party to be his villain, neither 
came nor ſent, the other was diſmiſſed the court ine die. In the mean while, 
he who was claimed by both parties as his villain, was put into /e///n of his 
freedom (e); that is, as in pleas of land, a ſeiſin of the land in queſtion was 
given as a proceſs of contempt z ſo in this inſtance, an inchoate temporary 
poſſeſſion of his freedom was given to the villain, till the parties could appear 
in court, and the queſtion of right was fairly heard and determined, 

Ir both parties appeared in court, the freedom was to be made out in 
the following way. The perſon who claimed to be free, was to bring into 
court his neareſt relations, deſcended from the ſame ſtock with himſelf ; and 
if their freedom was recogniſed and proved i in court, he was then freed en 
the yoke of ſervitude. But if the free ſtate of thoſe who were produced was 
denied, or there was any doubt concerning it, recourſe was had to the vici- 
nage, by whoſe verdict it was to be known; and as they ſaid, ſo it was ad- 


(a) Glanv. 5 lib. 1, 2. (3) Per plegies attachiatis . (e) Ibid, 3. 
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judged by the court. The vicinage was called in on other occaſions. If, in 


oppoſition to the relations, the perſon claiming the party as his villain 
ſhould produce others to prove the contrary ; as ſuppoſe he produced ſome 
villains who were his nativi, and who ſaid they were deſcended from the ſame 


ſtock as the perſon whoſe freedom was in queſtion ; and if thoſe produced 
on both ſides were acknowledged as relations, it was referred to the vicinage 


to decide which were the neareſt of kin; and according to their opinion, the 
court gave judgment, In like manner, if thoſe produced on one fide ſhould 
deny that there was any kindred between them and him, or if there aroſe 
any doubt about it, every doubt or difficulty of this kind was to be ſolved 
by the vicinage (a). 


Wurd the freedom of the party was, by one or other of theſe ways, fairly 
made out, he was immediately releaſed from the claim, and was made free 


for ever, But if he failed in his proof, or if he was proved by the adverſary 


to be a villain zativus, he was accordingly adjudged to belong to his lord, 
together with all his goods and chattels, There was the ſame form and order 
of proceeding in caſe of a ſuppoſed villain claiming his freedom, and a 
freeman being claimed as a villain. The perſon whoſe freedom was'in que- 
ſtion applied for a writ, to bring the ſuit into the king's court, and then it 
went on as has juſt been ſtated, It muſt be remarked, that the duel was not 
allowed in a ſuit to prove a man free 2 nativitate (b). 


Taz next action that comes under our conſideration, is the remedy a 
woman had to recover her dower. On the death of the huſband, the dower, 
if it was a parcel of land named and ſpecified, was either vacant or not. If it 
was vacant, the widow might take poſſeſſion thereof, and hold herſelf in ſeiſin, 
with the aſſent of the heir. If part of it only was vacant, ſhe might take 
poſſeſſion of that, and for the remainder ſhe might have her writ of right 
directed to her warrantor ; that is, the lord of the land. The writ was as. 
follows: Rex M. ſalutem. Præripio tibi qudd fine dilatione plenum reftum tentas 


A. que fuit uxor E. de uni hidg terre in ville ill quam clamat pertinere ad 
rationatilem dotem ſuam, quam tenet de te in eüdem villa per liberum ſervitium 


decem ſolidorum per annum pro omni ſervitio, quam N. ei deforceat. Et niſi feceris, 
vicecomes faciat, ne oporteat eam ampliùs inde conqueri pro defectu recti, Sc. (c). 


Tux plea went on in the lord's court, in purſuance of this writ, till proof 
was made of that court's failure in doing juſtice ; upon which it was removed 


to the county court, and fo to the king's eourt, if it ſeemed good to him or 


(a) Glanv, 5 lib. c. 4, (5) Ibid, 4. (c) Ibid, 6 lib. c. 4, 5. 


Bis 


4 * 


5 
ENGLISH L A W, : 117 


his chief juſtice, The writ to remove it into the king's court was a pane, PART 1. 

as follows: Rex vicecomiti ſalutem. Pone coram me vel juſticiis meis die ills CHAP. II. 
loquelam que eſt in comitatu tuo inter A. et N. de und hidd terre in ilid vill 8 
quam ipſa A. ciumat verſus prædidtum N. ad rationabiiem dotem ſuam Et ſum- the CONQ. 


mone per bonos ſummonitores prædictum N. qui terram illam tenet, guod tunc fit ibi J F 
cum loqueld, Sc. (a). 


Tu is plea, as well as ſome others, might be removed from the county 
court to the curia regis, for many cauſes ; as well on account of doubts which 
might have ariſen in the county, which they did not know how to decide 
upon (and in ſuch cauſe of removal, both parties were to be ſummoned) as 
at the prayer of one of the parties ; and then it was ſufficient, if only the party 
not removing it was ſummoned. If the ſuit was removed by the aſſent and 


prayer of both parties, being preſent in court, then there needed na ſum- 
mons, for both of them muſt know the day appointed. 


Ir either or both parties were abſent at the day appointed, they proceed- 

ed as before mentioned. When both parties appeared, the widow ſet forth 
her claim in the following words: Peto, &c. © I demand that land, as apper- 

* taining to ſuch land which was named for me in dower ; of which my huſ- 

* band endowed me, ad aſtium ecclefie, on the day he eſpouſed me, as that of 

& which he was inveſted and ſeiſed at the time when he endowed me.” To 
this claim the adverſe party might make various anſwers : he might deny — 
or admit that ſhe was endowed of the land. But whatever was the anſwer | 
given, the ſuit ought not to proceed without the heir of the widow's huſband z _ | 
he was therefore ſummoned by the following writ: Rex vicecomiti ſalutem. 

Summone per bonos ſummonitores N. filium et haredem E. quod fit coram me vel 

juſticiis meis ed die ad warrantizandum A. que ſuit uxor ipſius E. patris ſui unam 

bidam terre in villa illd quam clamat pertinere ad rationabilem dotem ſuam de dono 

ipſius E. viri fut verſus N. et unde placitum eft inter eos in curid med, fi terrem 

illam ei warrantizare voluerit, vel ad oftendendum ei quare id facere non debet, Cc. 
If the heir did not appear nor eſſoin himſelf, and was in contempt, there was 

a doubt what was the preciſe way for compelling him. Some thought he 

was to be diſtrained by his fee; which was, by the advice of the court, to 

be taken into the king's hand. Others thought he was. to be attached by 5 
pledges (6). | 


Tus heir when he appeared, if he admitted what the widow alledged, was 
bound to recover the land againſt the tenant in poſſeſſion, and deliver it to 


(a) Glanv. 6 lib, c. 6, 7. (3) Ibid, 8,9, 10. | 
| the 


115 


PART I. 


CHAP. II. 


— — 
WILLIAM 
the CONQ. 


to 
Jo HN. 


Dower unde 
mihil. 


: — - 4 — i * — „ A 2 
r 2 2 * a + > - > * * 
—— — — < 6. me 7 1 8 c > 3 _ 2 — * 8 << 6 - a g 31 . - na 
4 1 * „ * — . : GE bars *. 3s > 7 ” 2 ah * . 2 1 
5 > y 22 fe — 2 Ws as AY, FP * . * 4a . 2 > 0 2 ESA - . , 
© — 8 . * 2 7 — — 2 - ITS . 9 2 — - 5 be = * — 2 
> K 7 a — FF. = * * — < 


Gi „4 
* . I. + oe 


_— LE I IT . k 


19122 

LS „ K 

ES: 1 9p 
. . 


EST OT 'Y Oo THR: 


the widow ; and ſo the ſuit was continued between him and the tenant. Or, 
if he declined proſecuting the ſuit, he was bound to give her an equivalent in 
recompence ; for in all events the widow was to be no loſer. If he denied 
what was alledged by the widow, the ſuit went on between him and her ; and 
if ſhe. could produce thoſe who heard and ſaw the endowment at the church- 
door, and was ready to deraign it againſt the heir, the matter might be 
decided by the duel : and if ſhe prevailed, he muſt in that caſe alſo deliver 
to her the land in queſtion, or a ſufficient equivalent. It was a rule, that no 
woman could maintain any ſuit concerning her dower without her warrantor, 
that is the heir (a). 


Tr1s was the courſe for a widow to take, when ſhe was obliged to ſue for 
part of her dower : but when none of it was left for her to take poſſeſſion of, 
and ſhe was put to recover the whole; the ſuit was commenced originally in 
the curia regis, and the perſon who with-held her dower was ſummoned by the 
following writ of dower unde nibil habet: Rex vicecomili ſalutem. Præcipe N. 
quod juſte et fine dilatione faciat habere A. que fuit uxor E. rationabilem dotem ſuam 
in illd vill quam clamat habere de dono ipfius E. viri ſui, UNDE NIHIL HABET, 
ut dicit; et unde queritur quod ipſe ei injuſtè deforceat : et niſi fecerit, ſummone 
eum per bonos ſummonitores quod ſit ed die coram nobis vel juſticiis noſtris, oſtenſurus 
quare non fecerit, Sc. Whoever was in poſſeſſion of the land, whether the 
heir, or any other perſon ; the preſence of the heir, as was above laid down, 
was always neceſſary. If a ſtranger was in poſſeſſion, he was ſummoned by 
this writ, and the heir by the above writ of ſummons ad warrantizandum (b). 
The ſuit between the heir and widow might be varied, according as the heir 
pleaſed. If ſhe claimed a certain aſſigned dower, he might deny any aſſign- 
ment, or deny that to be the land aſſigned. In both caſes, the proceeding 
was as above deſcribed, If only a reaſonable dower was demanded, a third 
part was to be allotted her by the heir (e). If more was aſſigned to her than 
a third part, a writ might be had directed to the ſheriff, commanding him to 
admeaſure it (d 9. 


(4) Glanv. 6 lib. c. 11. (5) Ibid, 14, 15, 16. (c) Ibid: 17. (d) Ibid. 17, 18. 
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E have hitherto Been ſpeaking of compulſory methods of recovering 
and confirming rights ; but it often happened, that pleas moved in 
the king's court were determined by an amicable compoſition and final. con- 
cord : this was always by the conſent and licence of the king or his juſtices ; 
and was done as well in pleas of land as other pleas, Such a concord uſed 


ſometimes, by the aſſent of parties, to be reduced into a writing of ſeveral 


parts: gut of that the agreement was rehearſed before the juſtices in open 

court; and, in the preſenee of the juſtices, there was given to each party his 
part, exactly agreeing with the other's. The following is a ſpecimen of ſuch 
an inſtrument, literally tranſlated from one in the reigrof Henry II. “ This 


< is a final concord made in the court of, our lord the King, at Weſtminſter, 


on the vigil of the bleſſed Peter the apoſtle, in the thirty-third.year of the 
„ reign of Henry II. before Ranulph de Glanvilla, juſticiary of our lord the 


king, and before H. R. W. and T. and other faithful and truſty perſons of our 


4 lord the king, then there preſent; between the prior and brethren of the 
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5 hoſpital of St. Jeruſalem, and W. T. the ſon of Norman, and Alan his ſon, 


{© whom he appointed as attorney in his place inthe court of our lord the king, 


* ad lucrandum et perdendum of all that land, with its appurtenances, except 
4 one oxland d three tofts, which the ſaid W. held. Of all which land 


25 (except 
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(except the ſaid oxland and three tofts), there was a plea between them 


« in the court of our lord the king; to wit, that the ſaid W. and Alan con- 
cede and atteſt, and quit- claim all that land from them and their heirs to 
the hoſpital and aforeſaid prior and brethren for ever, except the ſaid ox- 
land and three tofts, which remain to the ſaid W. and Alan, and their heirs, 
to be held of the ſaid, hoſpital, and the aforeſaid prior and brethren, for 
ever, by the free ſervice of four-pence per ann. for all ſervice ; and for 
this conceſſion and atteſtation and quit-claim, the aforeſaid prior and 
«© brethren of the do{pita: have given to the ſaid W. and Alan an hundred 
„ ſhillings ſterling (a).“ | 


A concoRD or agreement of this kind was called final, becauſe finem im- 


ponit negotio; ſo that neither of the parties could recede from it. If one of 


the parties did not adhere to the agreement, or did not perform what he was 
thercby bound to do, and the other party complained of it ; the ſheriff would 
be commanded to put him by ſafe pledges, ſo as that he appeared before the 
king's juſtices, to anſwer why he did not keep the fine ; that is, if the com- 
plainant had previouſly given ſecurity to the ſheriff for proſecuting his claim. 
The writ was as follows: Præcipe N. quod juſtè et fine dilatione teneat finem fac- 
tum in curid med inter ipſum et R. de una hidd terre in illi villa unde placitum fuit 
inter illes in curid med: et niſi fecerit, et prediius R. fecerit te ſecurum de cla- 
more ſuo proſequendo, tunc pone eum per vadium et ſalvos plegios, quod fit coram me 
vel juſticiis meis, oftenſurus ed die quare non fecerit, Sc. (6). 

Ir he did not appear, nor effoin himſelf , or, after the three eſſoins, if he 
did not appear, nor ſend his attorney, they were to proceed as was before 
ſhewn in caſe of ſuits proſecuted by attachments. When they both appeared 
in court, if both parties acknowledged the writing containing the concord; 
or if the concord was ſtated to be ſuch by the juſtices before whom it was 
taken, and this was teſtified by their record; then the party who had broke it 
was to be in the king's mercy, and to be ſafely attached till he gave good 
ſecurity to perform the concord in future; either the ſpecific thing agreed 
on, if it was poſſible z or otherwiſe, in ſome inſtances, what was equivalent: 
for it was neceſſarily expected of every one who had acknowledged or under- 
taken any thing in the king's court, in prefence of him or his juſtices, ever 
after to obſerve. that acknowledgment and undertaking, Moreover, had the 
final concord been made in a plea of land, then he who was convicted of 
breach of the fine, if tenant of the land, was ip/o facto to loſe the land; if 
not tenant, was to loſe his ſuit. If one or both the: parties denied the chiro- 


 graphum, then the juſtices were to be ſummoned to appcar and record in court 


(% Glanv. 8 lib. c. 1,2. (b) 1bid. 3, 4, 
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E NGO LIS HI L A W. 
che reaſons why ſuch a plea, between ſuch parties of ſuch land, ceaſed; and 
if the parties came to an agreement by their licence, what the form of that 
concord was. As to the method of making this record, there was this dif- 
ference obſerved between a concord made in the king's chief court and that 


before the juſtices itinerant: if in the latter, then the juſtices were ſum- 
moned, that they, with certain diſcreet knights of the county where the con- 


cord was made, who were preſent at making the concord, and knew the truth 


of the matter, ſhould appear in court, there to make a record of the plea. 
Accordingly a writ to that effect was directed to. the ſheriff to ſummon the 


juſtices and knights (a). Befides this, the ſheriff of the county where the | 


plea had been, was. commanded to have the record of the plea then b fore 
the king or his juſtices by four diſcreet knights of the county. This is the 
firſt mention we have of the writ of recordari, ſo named from the words of it : 
præcipio tibi quod facias RECORDARI in comitatu tuo lequelam, Sc. (b), When 
the juſtices, appeared, and had agreed upon the record, that record was to be 
abided by, without either party being allowed to ak any exception to it; 
only, if ſuch doubts ſhould ariſe, which there ws no poſſibility of aſcertaining, 
then the plea might be commenced, and procceded in afreſh (c). 

Havixs ſaid thus much of records of courts, it may be proper on this 
occafion to enquire a little further concerning theſe monuments of judicial 
proceedings. No court had, generally and regularly, ſuch remembrances of 
its proceedings as were called and eſteemed records, except the king's 
court, that is, as it ſhould ſeem, where the king's juſtices ſat; tho', by 
what we have juſt related, it appears, the juſtices itinerant had not regularly a 
court of record. In other courts, if any one had ſaid that which he would 
not willingly own, he might deny it, in oppoſition to the whole court, by the 
oaths of trek perſons, affirming that he never ſaid it; or by more or r leſs, 
according to the cuſtom of different courts. 

HowEver, in ſome inſtances, county and other inferior courts had 
records; and that, by virtue of a law made by the council of the realm (d): 
25 for inſtance, if in any inferior court duel was waged, and afterwards the 
plea was removed into the king's court, then the claim of the demandant, 
the defence of the tenant, the form of words in which the duet was awarded 
and waged ; of all theſe the court had a record, which was acknowledged as 
ſuch by the King's court. But it had a record of nothing elſe, except only 
of the change of a champion: for if, after the removal of the plea into the 
King s court, another e than he who had waged duel in the inferior 


(a) Glany, $15b. c. 17 | (b) Ibid. 6, 2 % Ibid, 8. (4) When this law 
was made, we do not know, 
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court was produced, and a queſtion aroſe upon it; in this caſe alſo it was 
decided by the record of the inferior court, according to the direction of the 
ſtatute before alluded to. Befides, any one might object to the record of an 
inferior court, that he had ſaid more than was now to be found in the record, 
and that he would prove againſt the whole court he had fo ſaid, by the oaths 
of two or more lawful men, according as the uſage of the court required ; for 
no court was bound either to maintain or defend its record by duel, therefore 
this was the only proof that could be had, A particular law (a) had been 
made, ordaining, that no one ſhould except to a record in part, and admit the 
remainder ; tho' he might deny the whole by oath, as juſt ſtated (). 


Tur king might confer on any court the privilege to have a record, as, 
upon ſome reaſonable cauſe being ſhewn, he might direct ſome court to be 
ſummoned % make a record of a matter for the inſpection of his own court; 
ſo that, if the king pleaſed, there could be no contradiction admitted to ſuch 
record. It often happened that a court was ſummoned to have the record of 


ſome plea before the King or his juſtices, altho' it had, in truth, not ſuch a 


record as was above denial or contradiction : yet, by the admiſſion and con- | 
ſent of the parties, they might ſettle a record of the matter between them. 
The writ on this occafion uſed to be of the following kind: Rex vicecomiti ſa- 
lutem. Præcipio tibi quod FACIAS RECORDARI 77: comitatu tuo loquelam que eff 
inter illum et illum de tantd terrd. in villa illd ; et habeas recordum illius loguelæ 
coram me vel juſticiis meis ad illum terminum per quatuor legales milites, qui inter- 
fuerunt ad recordum id faciendum. Et ſummone per bonos ſummonitores illum qui 
terram illam clamat, quod tunc fit ibi cum loqueld ſud et illum qui terram illam 
tenet, quod tunc fit ili ad audiendum illud, Fc. (c). 

INFERIOR courts had occaſionally records of what was done there, which 
were tranſmitted to the king's court: as when a lord had a plea in his court 
of ſome doubt and difficulty, which could not be well determined there, 
then the lord might curiam ſuam ponere in curiam domini regis, as they called 
it, or adjourn the matter into the king's court, to have the advice of that 
tribunal what was proper to be done; an aſſiſtance which the king owed to 
all his barons. When the lords were in this manner certified what was ad- 
viſable to be done, they returned with the plea, and proceeded to determine 


upon it in their own court. County courts had a xecord of pledges, or 
ſureties giyen and taken there, and the like (4). 


(a) Of this law. alſo, and the time when it was made, there is no remembrance but this 
Night intimation. () Glanv. 8 lib. c. 9. (e) Ibid. 9, 10. (4) Ibid. 112 


Ws 
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We before faid, that courts were not bound to defend their records by 


1 


FART: . 


duel ; but they were obliged to defend their judgments in that manner: as CHAP. III. 


if any one ſhould declare againſt any court for paſſing a falſe judgment againſt 
him, and ſhould ſtate it to be therefore falſe z becauſe when one party ſaid 
thus, and the other anſwered thus, the court gave a falſe judgment thereon 
in ſuch and ſuch words, and paſſed that judgment by the mouth of N. and 
then conclude, that if it was denied, he was ready to prove it againſt him by a 
lawful witneſs there ready to deraign it; in this caſe, it might be decided by 
the duel. But there were ſome doubts whether the court was to defend its 
judgment by one of its own members, or by ſome ſtranger. Glanville thought 
the defence was to be by the perſon who paſſed the judgment; If the court 
was convicted in this manner, the lord of the court was in the king's mercy, 
and loſt his court for ever; and beſides this, the whole court was in the king's 
mercy. If the proſecutor failed in his. proof, he thereby loſt the principal 
ſuit (a). 


—— — 
WILLIAM 
the CONQ. 

to 


10 HN. 


Wr ſhall now ſpeak of the remedy the law allowed to compel a lord to re- writ dehoma- 
ceive the ſervice of his tenant, and ſo enable him to claim the protection con- S fecipiendo. 


ſequent thereon. If a lord would not receive the homage of the heir, nor a 
reaſonable relief; then the relief was to be ſafely kept, and to be frequently 
tendered to the lord by good men: and if he would not at any rate accept 
it, the heir might complain of his lord to the king or his juſtices, and he 
would have this writ : Præcipe N. quòd jufte et fine dilatione recipiat homagium 
et rationabile relevium K. de liberi tenpmento quod tenet in villd illa, et quod de eo 
tenere clamat ; & niſi fecerit, ſummone, c. 

Tux proceſs againſt the party ſummoned was as has often been mentioned 
before. If he appeared and acknowledged him to be the heir, and confeſ- 
| ſed he had tendered his homage and relief, he was to receive it inſtantly, or 
appoint a day for doing it. The fame was to be done, if he denicd the 
tender, but admitted him to be the heir; but if he denied he was the heir, 
then the heir, if he was out of ſeiſin, might pray an aſſiſe againſt the lord, 
de morte anteceſſoris. If he was in ſeiſin, he might hold himſelf in, till ir 
pleaſed the lord to accept his homage ; for the lord was not to have the 
relief, till he had accepted homage. But if the lord doubted whether he 
was the lawful heir or not, nor did it appear to the vicinage that he was, 


the lord might then take the land into his own hands, till it was made appear 


whether he was the heir. And this was the way the king always dealt with his 

barons : for the king, upon the death of a baron holding of him in chief, 
(a) Glanv. 8 lib. c. 9. 

R 2 | imme- 
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. PART I. immediately retained the barony in his own hands, till the heir gave ſecurity 
$ CHAP. III. for the relief; and this, notwithſtanding the heir was of full age (a). 


the Cong, Logos might defer receiving homage and relief, upon reaſonable cauſe 
ſhewn ; as ſuppoſe ſome other perſon than the heir pretended a right to the 
inheritance, or any part of it; for while that ſuit depended, he could not 
1 receive homage or relief. Another cauſe was, when the lord thought he had 
" a right to hold the inheritance in demeſne, - In ſuch caſe, if he commenced 
a ſuit by the king's writ, or that of his juſtices, againſt the perſon in ſeiſin of 
4 | the land, the tenant might put himſelf upon the king's great aſſiſe, which 
proceeded much in the way we before ſtated, with ſome ſmall variation, 
4 as will appear by the following writ: Rex vicecomiti ſalutem. Summone 
| per bonos ſummonitores quatuor legales milites de vicineto illius ville, quod ſint 
coram me vel juſticiis meis ed die ibi ad eligendum ſuper-ſacramentum ſuum duode- 
cim, Sc. qui meliùs rei veritatem ſciant, et dicere velint, ad faciendam recogni- 
|  tionem, utrim N. majus jus habet tenendi unam hidam terre in illd villd de J. val 
be R. tenendi eam in dominico ſuo, quam ipſe R. pelit per breve meum verſus præ- 
diftum N. et unde N. qui terram illam tenet, poſuit fe in affiſam meam, et petit 
recognitionem eri, utrim ille majus jus habeat tenendi terram illam in dominico, vel 
predifius N. tenendi de co. Et ſummone per bonos ſummonitores prædidtum N. qui 
terram illam tenet, quod tunc ibi fit auditurus illam eleftionem, Cc. (b). 


Bn — —— — — 
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Ir a lord could not, by diſtreſs or otherwiſe, compel his tenant to render 
| his ſervices and cuſtoms legally due; recourſe was then had to the king or 
* his chief juſtice, from whom he might obtain the following writ to the ſheriff} 
directing that he himſelf ſhould ſee juſtice done to the complainant; which is 
the firſt inſtance we have yet mentioned of the form of a writ of juſticies. Præ- 
cipio tibi quod jus rie Es N. quod juſtò et fine dilatione faciat R. conſuetudines et 
recta ſervitia que ei facere debet de tenemento ſuo quod de eo tenet in illd villd, 
ficut rationabiliter monſirare poterit eum fibi deberi, ne oporteat eum ampliùs inde 
conqueri pro defectu recti, &c. In purſuance of this writ, the ſheriff, in his county 6 
court, held a plea of the matter in queſtion, and the party complaining might 
ih therein recover his ſervices and dues, according to the cuſtom of that county. 
f If he made out his right, the other party, beſides rendering what was due, 
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was in the mercy of the ſheriff; for the mercy or amercement which aroſe out 
of any ſuit in the county court, always went to the ſheriff. The guantum of this 
was aſcertained by no general law, but was more or leſs, according to the 
cuſtom of different counties, and the opinion of the perſons who aſſeſſed it (c). 
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(a) Glanv, 9 lib, C. 45 3s 6. (5 Ibi d. 6, 7" (0 Ibid, [ 95 10. 
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Nrxr, as to the remedy to be purſued in caſe of purpreſtures. Purpreſture, 
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or more properly porpreſture, was when any unlawful encroachment was made CHAP. III. 


upon the king; as intruding on his demeſnes, in obſtructing the public 
ways, turning public waters from their courſe, or when, in a city (a), a 
perſon built upon the king's: ſtreet (5): in ſhort, whenever a nuiſance was 
committed upon the king's freehold, the king's way, or upon any city, a ſuit 
concerning ſuch nuiſance belonged to the king's crown and dignity. Thete 
purpreſtures were enquired of either in the chief court of the king, or before 
the king's juſtices,” who were ſent into different parts ofthe kingdom for the 


_ purpoſe of making ſuch inquiſitions, either by a jury of the country, or ot 


the vicinage (c) ; and whoever was convicted by a jury of having committed 
ſuch purpreſtures, was in the king's mercy for the whole fee he held of the 
king, and was obliged to reſtore what he had incroached upon. If the pur- 
preſture was building in ſome city upon the king's ſtreet, the edifice, ſo bui t, 
was forfeited to the king, and the party remained in the king's mercy. The 
miſericordia domini regis, which has been ſo often mentioned, is explained in 
this paſſage, by Glanville, to be, when any one is to-be amerced by the oath 
of twelve lawful men of the vicinage; ſo, however, ne aliguid de ſuo honorabili 
contenemento amittat, as not to loſe his countenance, or appearance in the world. 
When any purprefture was committed againſt a private. perſon, it was conſi- 
dered in a different way. If it was againſt the perſon's lord, and not within 
the proviſions of the ſtatute about aſſiſes, then the tranſgreſſor was to be made 


appear in the lord's court, provided he held any tenement of him. This was 


by the following writ : Rex vicecomiti ſalutem. Pracipio. tibi quod juſticies N. 


quod fine dilatione veniat in curid I. domini ſui, et ibi ſtet ei ad reftum de libero 


tenemento ſuo quod ſuper eum occupavit, ut dicit, ne oporteat, Sc. (d). 


Ir, upon this writ, he was convicted of the purpreſture in the lord's court; 
he loſt, without recovery, the freehold he held of the. lord :- but if he held no. 
freehold of the lord, then the lord might implead him by a writ of right in 
the court of the chief lord. In like manner, if any one committed a pur- 
preſture upon a perſon not his lord, and the fact did not come within the. 
proviſion about aſſiſes, he might be impleaded in a writ of right, But if it. 
was within that law, then there might be a recognition upon the novel 
diſſeiſin to recover ſeiſin; of which proceeding we ſhall have occafion to 
ſpeak more hereafter. In theſe purpreſtures it uſually happened, that the 


4 


<, 


(a) Civitas, | (5) Regiam: plateam. (e) Per Juratum patrie five wicineti. (d) Glanv. 
5 9 lib. C. 11, 12. | | 
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PART I. boundaries of lands were broke in upon and confounded ; upon which there 
CHAP, III. iflued, at the prayer of either of the neighbours, the following writ : Rex 


| WILLIAM vicecomiti ſalutem. Præcipio tibi quod juſte et fine dilatione facias eſſe rationabiles 
the N diviſas in! 2 K. in illd villd de de Byri deb 
» 6 viſas iner terram R. in illd villa, et terram Ade de Byri ficut eſſe debent, et 


JOHN. off ſulent, et ficut fuerunt tempore regis Henrici avi mei, unde R. queritur quod 
| | Adam injuſtè et fine judicio occupavit plus inde quam pertinet ad libirum tenementum 
. ſuum de Byri; ne ampliùs inde clamorem audiam pro defetto juſtitiæ, Sc. (a). 

i W have hitherto treated of the remedies in uſe for vindicating a right to 

land, and its appendant ſervices and profits. We ſhall now take leave of this) 

ſubject for a while, and conſider the nature of perſonal contracts; ſuch as 

Y buying, ſelling, giving, lending, and the like; upon which there aroſe debts 

W and obligations to pay. This ſubject is intitled, in the language of this 

De debitis lai» period, de debitis laicorum, to diſtinguiſh it from ſuch debts and dues that were 

TIT recoverable in the ecclefiaſtical courts, as things of a ſpiritual nature; as 

money due by legacy, or upon promiſe of marriage (7. 

prras, thereſore, de debitis laicerum belonged: to the King's crown and 
dignity. If any one complained to the curia regis of a debt owing to him, 
which he was deſirous ſhould be enquired of in that court, he had the follow- 
ing writ of ſummons : Rex vicecomiti ſalutem. Præcipe N. quod juſtè et fine 
dilatione reddat R. centum marcas quas ei debet, ut dicit, et unde queritur quod ei 

"Wl ' deforceat. Et niſi ſecerit, ſummone eum per bonos ſummon:tores, quod fit coram me 

8 vel juſticiis meis apud Weſtmonaſterium, à clauſo Paſche in quindecim dies, eftenſurus 
guare non ſecerit, Sc. This was the form of the writ of debt, 

N Tag manner of enforcing an appearance to this writ, was as in other caſes 
of ſummons. Only this muſt be obſerved, that it was not uſual for the curia 
regis in any caſe to compel obedience to a writ by diſtraining the chattels ; 
therefore, even in a plea hke this, the defendant might be diſtrained by his fee 
and freehold, or by attachment of pledges, as in ſome other ſuits (c). 

1 Vu they were both in court, then it was to be confidered how the de- 
7. mand aroſe, This might be of various kinds; as ex cauſd mutui, upon a bor- 
rowing ; ex cauſd venditionis, upon a ſale; ex commodato, upon a lending; ex . 
locato, a hiring ; ex depoſits, a depofit ; or ſome other cauſe upon which a debt 
aroſe : for, at this time, all matters of perſonal contract were conſidered as 
binding, only in the light of debts; and the only means of recovery, in a court, 
was by this action of debt. | SR 


— 


- 


(2) Glanv. 9 lib. c. 13, 14. (5) For this vide Fleta, p. 131. (e) Glanv. 18 lib, e. 1, 2, 3. 
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A przr aroſe ex mutuo, when one lent another any thing which conſiſted 
in number, weight, or meaſure. If a perſon, upon ſuch a lending, received 
back again more than he lent, it was uſury; and if he died under the repu- 
tation of an uſurer, we have ſeen the infamy with which his memory was 
treated, A thing was ſometimes lent /ub plegiorum datione ; that is, ſome one 
was ſurety for the reſtoration of it; ſometimes, ſub vadii paſitione; that is, a 
pledge was given; ſometimes, /ub fidei interpoſitione, when a bare promiſe was 
made for the return; fometimes, /ub charte expoſitione, when a charter was 
made acknowledging ſuch lending; and ſometimes with all theſe ſe- 
curities, | 

Wuxx any thing was 'owing /ub plegiorum datione only, if the principal 
debtor had not wherewithal to pay, recourſe was had to the ſureties by the 
following writ : Rex vicecomiti ſalutem. Præcipe N. quid juſtè et fine dilatione 


acqnietet R. de centum marcis verſus N. unde eum applegiavit, ut dicit, et unde 


queritur quod eum non acquietavit inde. Et niſi fecerit, ſummone cum per bonos 
ſummonitores, &c, If the ſureties appeared in court, and confeſſed the ſurety- 
ſhip, they were then obliged to pay the debt at certain times affixed in 
court, or to ſhew that they were releaſed from their engagement, or had ſome 
way or other ſatisfied the demand. Sureties, if more than one, were held to 
be ſeverally bound for the whole (unleſs there had been ſome ſpecial agree- 
ment to the contrary), and they were both to be proceeded againſt for ſatiſ- 
faction: therefore, ſhould any be inſufficient, the remainder were to be anſwer- 
able for the deficiency. However, if the ſureties had ſpecially engaged for 


particular parts of the payment, it was otherwiſe. There might ariſe a diſ- 
pute between the creditor and the ſureties, or between the ſureties, upon this 


point. In like manner, if ſome of the ſureties engaged for the whole, and 
ſome for parts only, then the former would have a queſtion to debate with the 
latter. In what manner all theſe points were to be proved, will be ſeen pre- 
ſeritly. When the ſureties had paid what was due, they might reſort to the 


principal by anew actionof debt, as will be ſhewn hereafter, However, it ſhould 
beremarked, if any one had become {ſurety for a perſon's appearance in a ſuit, and 
he had fallen into the king's mercy for the default of the principal, he could not 


recover by action of debt againſt the principal what he had ſo paid; for it was a 


rule, that ſhould any one become ſurety for a perſon's anſwering in the king's 
court, in any ſuit belonging to the king's crown and dignity, as for breach 
of the peace, or the like, he fell into the king's mercy, if he did not produce 


the prineipal ; but however, he was thereby releaſed from the engagement, 


— 


as 
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l | . . . | | 
1 PART I. as a ſurety, and therefore there could be no further proceeding inſtituted 
5 CHAP. III. thereon (a). 


bl | — nmmmmnd 
Ws WILLIAM Ir ſome of the ſureties denied they were ſureties, and ſome confeſſed it, 
b to then the queſtion would be, as well between the creditor and the ſureties, as 
it JOUN. 


between the ſureties themſelves. There was a doubt what ſhould, in this 
caſe, be the mode of proof; whether by duel, or whether the ſure- 
ties were to deny their engagement by the oaths of ſuch number of per- 
ſons as the court ſhould require. Some thought that the creditor himſelf, by 
his own oath, and that of lawful witneſſes, might make proof of it againſt the 
5 ſureties, unleſs the ſureties could avoid his oath by any lawful objection: and 
1 if ſo, ſays Glanville, they muſt reſort to the duel (4). 


TulNes were lent ſometimes {ub vadii poſitione; and then either move- 
ables, as chattels, or immoveables, as land, tenements, and rents, were given 
in pledge. A pledge was given either at the time of lending, or not. It 
was given, ſometimes for a certain term, ſometimes without any fixed 
term, ſometimes in mortuo vadio, ſometimes not. Mortuum vadium, or mort- 
gage, was, when the fruits, or rent ariſing therefrom, did not go towards pay- 
ing off the demand for which it was pledged. When moveables were pledged, 
and ſeiſin thereof, as it was called, given to the creditor for a certain term, the 
4 law required that he ſhould ſafely keep it, without uſing or meddling with it fo as 
"oh to cauſe any detriment thereto; and if any detriment happened to it within the 
9 term appointed, it was to be reckoned off the debt, according to the damage 6 * 
| fuſtained. If the thing pledged was ſuch as neceſſarily required ſome expence 
and coſt, as to be fed or repaired, perhaps there would be ſome agreement 
between the parties about it, and that agreement was to be the rule of ſuch 
contingent expences. It was ſometimes agreed, that if the pledge was not 
. redeemed at the term fixed, it ſhould remain to the creditor, and become his 
property. If there was no ſuch agreement, the creditor might quicken the 
redemption by the following writ (c): Rex vicecomiti ſalutem. Præcipe N. 
quod juſte et fne dilation? acquietet rem illam quam invadiavit R. pro centum marcis 
zſque ad terminum qui præteriit, ut dicit, et unde queritur qued eam nondum acquie- 
tavit ; et niſi fecerit, &c. (d). | 
4 | Ir was doubted by Glanville, in what manner the defendant was to be 
compelled to appear to this writ ; whether he was to be diftrained by the - 
pledge itſelf, or in what other way, This was left to the advice and difcre- 
tion of the court; becauſe it might be effected, either by that or ſome other 


3 — 
=. 


- * 2 
- 
I * 2 reien 
— PII * 


5 —— 
— —— — — COR. — — — 
. . i . _— 8 


© oo 
= — — ——U— — 4 — — —— 
: - 


Oe > Aw 


2 — . Þ 
— <a _— 


% 
' -.. («) Glanv. 10 lib. c. 3, 4, 5: (b) Ibid. 5. (c) Ibid. s. () Ibid. 7. 
| | method. 


2£5NGl 18H LAW: 


method. However, he ought to be preſent in court before the pledge was 
quit-claimed to the creditor, for he might ſhew ſome reaſon why it ſhould 
not. If he then confeſſed his having pledged the thing, as he thereby in 
effect confeſſed the debt, he was commanded to redeem it in ſome reaſonable 
time; and if he did not do it, the creditor had licence to treat the pledge as 
his own property. If he denied the pledging, he muſt either ſay the thing 
was his own, and account for its being transferred out of his poſſeſſion, as 
lent or intruſted to him; or deny it to be his; and then the creditor had 
licence to conſider it as his own property. If he acknowledged it was his, 
but denied the pledge and debt both ; then the creditor was bound to prove 
both : and the manner of proof, where pledges denied their ſuretyſhip, we 
have before mentioned. But the debt could not be demanded before the 
expiration of the term agreed upon (a). 


Ir the pledge was made without mention of any particular term, the cre- 
ditor might demand his debt at any time. When the debt was paid, the 
creditor was bound to reſtore the pledge in the condition he received it, or 
make ſatisfaction for any injury that it had received: for it was a rule, that 
a creditor was to reſtore the pledge, or make ſatisfaction for it; if not, he was 
to loſe his debt (3). 

WHEN it happened, that a debtor did not make delivery of the pledge at 
the time of receiving the thing lent, Glanville doubts what remedy there 
was for the creditor, as the ſame thing might be pledged, both before and 
after, to ſeveral perſons; for it muſt be obſerved, ſays our author, that 
it was not uſual for the court of our lord the king to give proteCtion to, or 
warrant private agreements about giving or receiving things in pledge, or 
others of that kind, if made out of court, or even in other courts than tha? of 
our lord the king: and therefore, when ſuch conventions were not obſerved, 
the curia regis would/not intromit therein. The debtor, therefore, could not 
be put to anſwer about the priority of pledging ; and (c) the perſon who 
was the loſer by it, muſt. content himſelf with the conſequence of his own 
negligence, 

WuHen an immoveable was put in pledge, and ſeiſin thereof given to the 


creditor for a certain term, it was generally agreed between them whether 
the rents and profits ſhould, in the mean time, go towards the diſcharge of the 


debt, or not. An agreement of the firſt kind was confideredas juſt and binding; 
the latter as unjuſt and diſhoneſt, and was called moriuumwvadium (ſince mort-gage.) 


— 


\ 
(a) Glanv. 10 lib. c. 8, (5) Ibid. 8, (e) Ibid. 8. 
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Tho! it was not wholly prohibited by the king's court, yet it was reputed as 
a ſpecies of uſury ; ſo that a perſon dying, and proof being made that he 
had taken ſuch a pledge, his goods would be confiſcated as the goods of 
an uſurer. In other reſpects, the law had the ſame rules reſpecting this 
pledge, as we have before ſtated when it confiſted of a moveable. It muſt 
be added, that ſhould the debtor pay the debt, and the creditor ſtill detain 
the pledge, he might have the following writ to the ſheriff: Præcipe N. quod 
juſtè et fine dilatione reddat R. totam terram illam in illd villa quam ei invadiavit 
pro centum marcis ad terminum qui preteriit, ut dicit, et denarios ſuos inde reci- 
piat ; ok, quam ei acquietavit, ut dicit , et nifi fecerit, ſummone eum per bonos, 
Sc. (a). The creditor, upon his appearance in court, would either acknow- 
ledge the land to be given in pledge, or would claim to hold it in fee. In 
the firſt inſtance, he ought to reſtore it, or ſhew a reaſonable cauſe why he 
ſhould not. In the ſecond, it was put, cither at the prayer of the creditor 
or debtor, upon the recognition of the country, whether the creditor had the 
land in fee, or in pledge ; or whether his father or any of his anceſtors was 
ſeiſed thereof, as in fee or in pledge, on the day he died; and fo the recogni- 
tion might be varied many ways, according as the demandant claimed, or 
the tenant anſwered to that claim. But if a recognition was prayed by nei- 
ther party, the plea went on upon the right only (6). | 

Ir the creditor by any means loſt his ſeiſin, whether thro* the debtor or 
thro' any one elſe, he could not recover ſeiſin by any judgment of the court, 
nor by a recognition of novel diſſeiſin; but if he was diſſeiſed of his pledge un- 


lawfully, and without judgment of any court, the debtor himſelf might have 
an aſſiſe of novel diſſeiſin: and ſhould he have been diſſeiſed by the debtor 


himſelf, he had no way of getting poſſeſſion again but thro' the debtor ; for 


he muſt reſort, to the principal plea of debt, to compel the debtor to make 
him ſatisfaction; and accordingly he was to be ſummoned by the before- men- 
tioned writ de primd ſummonit ione (c). . 
Tuvs far of proving a debt by ſureties and by pledge; but where the 
creditor had neither of theſe at the appointed time to prove his demand, nor 
any other proof, but only the faith or promiſe of the debtor, this was held 
no ſufficient proof in the king's court; but he was left to his ſuit in the court 


chriſtian de dei Lefione vel tranſgreſſione, for breach of promiſe. However, 


tho? the cecleſiaſtical judge might take cognizance of this as a criminal mat- 
ter, and infli&t a penance upon the party, or enjoin him to make ſatisfaction; 


(a) Glany, 10 lib. 8, 9. (5) Ibid, 10. (c) Ibid, 11. 
yet 
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yet we have ſeen, that he was prohibited by one of the Conſtitutions of 
Clarendon to draw into that juriſdiction, and determine queſtions concerning 
lay-debts or tenements, upon pretence of any promiſe having been made re- 
ſpecting them (a). 

Ir then the creditor had neither ſureties nor pledge, he was driven to find 
ſome other proof. Now, he might make out the matter by a fit witneſs, or by 
the due}, or by a charter, i. e. per teſtem idoneum, per duellum, or per cartam. 
If the debtor's charter or that of his anceſtor was produced, and he did not 
acknowledge it, he might controvert it ſeveral ways. Perhaps he might ad- 
mit it to be his ſeal, but deny that the charter was made by him or his 
aſſent, or by his anceſtor ; or he might deny the charter and ſeal both. In 
the firſt caſe, if he acknowledged publicly in court the ſeal to be his, fo great 
regard was had to a ſeal, that he was thereby conſidered as having acknow- 
ledged the charter itſelf, and was bound to obſerve the covenants therein con- 
tained it being his own fault, if he ſuffered any injury for want of taking care 
of his own ſeal. In the latter caſey the charter might be proved in the duet 
by a fit witneſs, particularly by one whoſe name was inſerted as a witneſs in 
the charter. There were other ways of gaining credit to a charter; as by 
ſhewing other charters ſigned with the fame ſeal, which were known to be 
the deeds of the perſon who denied this; and if the ſeals, upon compariſon, 
appeared exactly the ſame, it was held as a clear proof; and the party againſt 


whom it was to operate loſt his ſuit, whether it related to debts, land, or any 


other matter: and he was moreover to be in miſericordid to the king; for 
it was a general rule, that when a perſon had ſaid any thing in court or in a 
plea which he again denied, or which he could not warrant, or bring proof 
of, or which he was compelled to gainſay by contrary proof, he always re- 


mained in miſericordid. If a perſon had given more ſecurities than one for a 
debt, they might all be reſorted to at once; otherwiſe many ſecurities would 


not be of more benefit than one (5). 

We have hitherto been ſpeaking of lending and borrowing ; we come 
now to a debt arifing ex commodato : as if one lent another a thing without 
any gratuity, to uſe, and derive a benefit from it; when that uſe and benefit 
was attained, the thing was to be reſtored without detriment ; but if the thing 
periſhed, or was damaged in his keeping, a recompence was to be made for 
the damage ſuſtained : but how this damage was to be valued ; and if the 
thing was lent for a certain term, or to be uſed in a certain place how a re- 


compence was to be made, ſhould he exceed that term and that place; or ho- 


(a) Glanv. 10 lib, c. 12. (5) Ibid. 12, 
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that exceſs was to be proved, or whoſe property the thing was to be conſi- 

CHAP. III. dered, Glanville fignifies his doubts ; only as to the property, he thought 

Int ſuch retaining the thing beyond the ſtated time and place could not well be 

the CONU. called furtum, or ſcaling ; becauſe he had poſſeſſion of it originally thro' the 3s 

JOHN. right owner. Glanville alſo doubted, whether the owner, if he had any uſe 5 
for it himſelf, might demand his thing ſo lent before the time was expired, 
or before any breach of the agreement as to the place (a). 

Nexr as to debts arifing ex empto et vendito. A ſale was conſidered as ef. 
fectually completed when the price was agreed upon, ſo as there was a delivery 
of the thing ſold, or the price paid, in part or in the whole, or that at leaſt 
earneſt was given and received. In the two firſt caſes, neither of the con- 
tracting parties could recede from the bargain, unleſs on a juſt and reaſon- 
able cauſe ; as if there had been an agreement at firſt that either might de- 
clare off within a certain time; for in this caſe, the rule of law operated, 
that conventio vincit legem. Again, if the thing was ſold as ſound and without 
fault, and afterwards the buyer could prove the contrary, the feller was 
bound to take it back; however, it would be ſufficient if it was ſound at the 
time of the contract, whatever might afterwards happen: but Glanville had 
2 doubt within what time complaint was to be made of this, particularly 
where there was no ſpecial agreement about it. Where earneſt was given, 

[ the purchaſer might be off his bargain, upon forfeiting his earneſt : but if 
= the ſeller, in this caſe, wanted to be off, Glanville doubted whether he might, 
ll — without paying ſome penalty; for then he would be in a better condition 
. | than the purchaſer, tho' it was not eaſy to ſay what penalty he was to pay. 
In general, all hazard reſpecting the thing fold was to reſt with him who was 
a in poſſeſſion of it at the time, unleſs there was ſome*-ſpecial agreement to the 

contrary (6). 

Ix all ſales of immoveables, the ſeller and his heirs were bound to war— 
1 rant the thing ſold to the purchaſer and his heirs ; and upon that warrant 
| | he or his heirs were to be impleaded, in manner as we before ſtated. And if 
1 any moveable was demanded by action againſt the purchaſer, as being before 
ſold or given, or by ſome other mode of transfer conveyed to another (ſo as 
no felony was charged to have been committed of it), the ſame courſe was 
obſerved as in caſe of immoveables; but if it was demanded of the purcha- 
ſer ex cauſd furtivd, he was obliged to clear himſelf of all charge of, felony, or 
call a perſon to warrant the thing bought, If he vouched a certain war- 
rantor to appear within a reaſonable time, a day was to be fixed in court. If 
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the warrantor appeared, and warranted to the purchaſer the thing ſold, he was 
freed from the charge, and could never after be a loſer therein; but if the 
warrantor failed of his warranty, then the plea went on between him and the 
purchaſer, and they might come to the deciſion of the duel, Glanville 
made a queſtion, whether ſuch a warrantor might call another warrantor; and 
if ſo, what limit was to be ſet to this vouching to warranty. In this caſe of 
calling a certain warrantor, when a thing was demanded ex cauſa furtivd, the 
warrantor uſed not to be ſummoned, as in other caſes of warranty; but on ac- 
count of the particular nature of this charge, he was attached by the following 
writ to the ſheriff : Præcipio tibi, quod ſine dilatione attachiari facias per ſaluos et 
ſecuros plegios N. quod fit coram me vel juſticiis meis ed die ad warrantizandum R. 
lam rem quam H. clamat adverſus R. ut furtivam, et unde prediftus R. eum traxit 
ad warrantum in curid mea, vel ad oftendendum quare fi warrantizare non debeat, 
Sc. (a). 


Tris was the proceeding if he called a certain warrantor, whom he could 


name. But if, in the phraſe of that time, he called an ancertain warrantor; that is, 


if he merely declared that he bought the thing de legitimo mercatu ſuo, fairly and 
honeſtly, and - could produce ſufficient proof thereof, he was cleared of the 
charge of felony, as far as he might be affected criminally ; however, not ſo, 
but that he might loſe the thing in queſtion, if it was really ſtolen by ſome 
one, tho' not by the defendant, This was the method of proceeding, if any 
of theſe ſpecial circumſtances aroſe; but if it reſted upon the mere debt, that 
is, whether ex empto, or ex commodato, it was made out by the general mode 
of proof uſed in court, namely, that by writing or by duel (3), 


A DEBT ex locato and ex conducto accrued, when one lett out a thing to ano- 


ther for a certain time, at a certain reward: here the perſon letting was 


bound to impart the uſe of the thing letten, and the hirer to pay the price. 
In this caſe, the former might, at the expiration of the time, take poſſeſſion 
of the thing letten by his own authority ſolely : but Glanville made it a 
queſtion, whether, if the price was not paid according to the agreement, he 
might expel the hirer by his own authority? But all theſe being what were 
then called private contracts, lying in the knowledge of the parties only, 
without any evidence to teſtify their exiſtence, were ſuch, as was before ob- 
ſerved, of which the king's court did not uſually take cognizance : others, 
which were guaſ private, hardly met with more confideration from the king's 
court (c). This ſeems to have been a remarkable part of the juriſprudence 


(a) Glany, 10 lib. c. 15, 16, (6b) Ibid, 17, (-) Ibid, 18. 
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of theſe times ; and to have ſtood in need of the improvement afterwards, 
tho? very ſlowly adopted, in actions upon promiſes. 


Tuus have we gone through thoſe actions which were commenced origi- 
nally in the curia regis; all which were actions de proprietate. As theſe might 
be attended by the parties themſelves, or by their attornies, it ſeems proper 
in this place to ſay ſomething as to the law reſpecting attornies. Theſe pleas, 
as well as ſome other civil pleas, might be proſecuted by an attorney; or, as 
he was called in thoſe times, reſponſalis ad lucrandum vel perdendum. A perſon, 
when he appointed ſuch reſponſalis, or attorney, ought to be preſent, and 
make the appointment in open court before the juſtices fitting there upon 
the bench; and no attorney ought to be received otherwiſe than from the 
principal then in court; though it was not neceſſary that the adverſe party 
ſhould be preſent at the time, nor even the attorney, provided he was known 
to the court. One perſon might be appointed attorney, or two, jointly, or 
ſeverally; ſo as if one was not preſent to act, another might; and by ſuch 
an attorney, a plea might be commenced and determined, whether by judg- 
ment or by final concord, as effectually as by the principal himſelf, It was 
not enough that any one was appointed bailiff or ſteward for the manage- 
ment of his cſtate and affairs, to intitle him to be received as his attorney in 
court ; but he muſt have a ſpecial authority for that particular purpoſe, to 
act in that particular cauſe, ad lucrandum vel perdendum for him, in his ſtead. 
It was the practice to appoint in the curia regis an attorney to act in a cauſe 
depending in ſome other court; and there then iſſued a writ of the follow- 


ing kind, commanding, him to be received as ſuch : Rex vicecomiti vel ali 


præſidenti curiæ illius, ſalutem : Scias quod N. poſuit coram me vel juſticiis meis R. 
loco ſuo ad lucrandum vel perdendum pro eo in placito illo, quod eſt inter eum et R. 
de und carucatd terre in ills villa; et ideò tibi precipio quod predifum R. loco ipſius 
N. in placito illo recipias ad lucrandum vel perdendum pro eo, Sc. (a). | 


Wren a perſon was appointed attorney, he might caſt eſſoins for the 
principal (and for him only, not for himſelf) till his appointment was vacated, 
When an attorney was appointed, and had acted in a cauſe, Glanville aſks, 
whether his principal could remove him at his pleaſure and appoint another, 
particularly if there had ariſen any great diſagreement between them ? 
And he thought that the principal had that power ; an attorney being put 
in the place of another, only in his abſence : and the practice was to re- 
move an attorney at any part of a cauſe, and appoint another in court, in the 
form above-mentioned (þ), 


(4) Glanv. 11 lib, c. 1, 2. (b) Ibid, 3. 
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A FATHER might appoint his ſon his attorney, an inſtance of which we 
ſaw in the fine above ſtated, and ſo vice verſd; and a wife might appoint 
a huſband. When a huſband acted as attorney to his wife, and 


loſt any thing in a plea of maritagium or dower, or gave up any 


right of the wife's, whether by judgment or final concord; it was made a 


queſtion by Glanville, whether the wife could afterwards inſtitute any ſuit 
for it, 'or was bound, after her huſband's death, to abide by what he had 
done? And it ſhould ſeem, ſays he, that ſhe ought not, in ſuch caſe, to loſe 
any thing by the act of her huſband ; becauſe, while ſhe was in poteſtate viri, 
the could not contradict him, or contravene his acts; and therefore could not, 
unleſs he pleaſed, attend to her own property and concerns : and yet, adds 
our author, it might be ſaid on the other ſide, whatever is tranſacted in the 
king's court ought to be held firm and inviolable (a). The principal might 
be compelled to fulfil every thing that was done by his attorney, whether 
by judgment or final concord ; though it was ſettled, beyond a queſtion or 
doubt, that upon the default or mability of the principal, the attorney was 
not liable (5). 


Wren 1t is ſaid, that the principal muſt be ae in court to appoint his 
attorney, it muſt be remembered what was before laid down; namely, that a 
tenant, if he did not appear after the third eſſoin, but ſent an attorney, he 
ſhould be received: but this was allowed for the neceſſity of the thing, as 
he was compelled by the judgment of the court, or by proceſs of diſtreſs, to 
put ſome one in his place ad lucrandum vel perdendum. Abbots and priors 
of eanons regular uſed to be received as attornies for their ſocieties of courſe, 
without letters from their convent: other priors, whether of canons or monks, 
it they were cloiſtered, even though they were aliens, were never received in 
court without letters from their. abbot or chief prior. The maſter of the 
Temple and the chief prior of the hoſpital of St. John of Jeruſalem were recery- 
cd of themſelves ; but no inferior perſons of their order. When one or more 
were appointed attornies in the above manner, it was made a queſtion by 
Glanville, whether one might appoint his colleague to act for him, or ſome 
third perſon, ad lucrandum vel perdendum (c). 


Taz foregoing writs of right were commenced directly and originally in 
the curia regis, and were there determined. There were ſome writs of right 
which were not brought there originally, but were removed thither, when it 
had been proved that the court of the lord where they were brought, had 


de recto defeciſſe, as it was called, or failed in doing juſtice between the pal- 


(a) Glany, 11 lib, c. 3. (% Ibid, 4. (en Thid. 5 
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ties; and, in that caſe, ſuch cauſes might be removed into the county court, 
and from thence into the curia regis, for the above reaſon (a). 

Wurx, therefore, any one claimed freehold land, or ſervice, held of 
ſome other perſon than the king, he could not bring the tenant into court to, 


anſwer, without the king's writ or that of his juſtices : he had, therefore, a 


writ of right directed to his lord, of whom he claimed ro hold the land, to 
the following effect: Rex comiti M. ſalutem. Præcipio tibi, quod fine dilatione 
teneas plerum rectum N. de decem hidis terre in Middleton, quam clamat tenere de te 


per liberum ſervitium fædi unius militis pro omni ſervitio. Et nifi feceris, vice- 


comes de Northamptone faciat, ne ampliùs inde clamorem audiam pro defectu juſ- 


ticie, Sc. The form of theſe writs was capable of infinite variety, according 


to the ſubject and circumſtances of the demand (4). The order and courſe 


of conducting theſe pleas in the lord's court, depended on the cuſtom of 
different courts (c). | 

Tux way of proving a court de recto defeciſſe, to have failed in doing juſtice, 
was this : The demandant made his complaint to the ſheriff in his county 
court, and there ſhewed the king's writ : upon this the ſheriff ſent ſome offi- 
cer of his to the lord's court, on the day appointed by the lord for the par- 
ties to appear, that he, in the preſence of four and more lawful knights, 
who were preſent by the ſheriff's command, might hear and ſee the demand- 
ant make proof that the court de recto defeciſſe: this proof was to be by his 
own oath, and the oaths of two others ſwearing with him to the fact. By 
this ſolemnity were cauſes removed out of many courts into the county 
court, and were there heard over again, and finally determined, without the 
lord or his heirs being allowed to make any claim for recovery of their judi- 
cature, as far as concerned that cauſe, But, ſhould a cauſe be removed be- 
fore it had been proved in the above manner that there was a failure of juſ- 
tice, the lord might, on the day appointed for hearing the cauſe, make claim 
of cognizance, and for reſtoration of his court; but this was never done in 
the curia regis, unleſs he had claimed it three days before, in the preſence of 
lawful men; it not being ſuitable to the dignity of that court to be ouſted 
upon flight grounds of the cognizance of a cauſe once entertained there. 
If no day was appointed in the lord's court, and therefore proof of failure 
of juſtice could not be made in the above way, he might falſare curiam, 
falſify the court, or deprive it of its cognizance, by making that proof any 
where within the lord's fee, if the lord did not reſide uſually there (if he 
did, probably it was to be made at his manſion-houſe) : for though a lord 


(a) G'anv, 12 lib. c. 1, (5) Ibid. 3, 4s 5 (e) Ibid. 6. 
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could not hold his court without his fee, he might by law have it any where 
within it (a). 


Taz writ of right we have juſt ſpoken of, was to be directed to him, of 
whom the demandant claimed to hold immediately; not to the chief lord, 
and leaſt of all to ſome ſtranger, But it might ſometimes happen that the 
demandant claimed to hold the thing in queſtion of one lord, and the tenant 
of another: in this caſe, becauſe one lord ſhould not be enabled to dit- 
poſſeſs another of his court and franchiſe, the ſuit of neceſſity belonged to 
the county court; and from thence it might be removed to the curia regis, 
where both lords might be fummoned, and their ſeveral rights diſcuſſed in 
their preſence, as we before mentioned in caſes of warranty (5). 


W have faid, that the above-mentioned writs of right belonged to the 
ſheriff, upon failure of the lord's court. To the ſheriff alſo belonged ſeveral 
other ſuits, ſome of which we have already mentioned; as that de nativis (c). 
In ſhort, all cauſes where the writ of the king or his juſtices directed him 
to do right between the parties (called fince writs of juſticies), and ſuch 
as contained the proviſional clauſe quod ſi non rectum fecerit, tunc ipſe facias, c. 
all theſe gave, the ſheriff a- judicial authority to hear and determine (d). 
Theſe writs were very numerous: ſome of them are mentioned by Glanville, 
from whom may be extracted a ſhort account, to give an idea of this pro- 


vincial judicature. There was a writ directed to a lord, commanding him 


ne injuſtè vexes, by demanding more ſervices than were due; and unleſs he 
deſiſted, the ſheriff was commanded to fee right done (e). This is the only 


_ proviſional writ ; the reſt are all directed to the ſheriff ſolely. One was to 


give poſſeſſion of a fugitive villain and his chattels (f); for admeaſurement of 


paſture which was ſuperonerated (g); quòd permittat habere certain eaſe- 


ments (5); to make rationabiles diviſas (i); to obſerve them when made (&) ; 
to reſpite a recognition directed to be taken by the juſtices (); a facias ha- 
bere rationabilem detem ; to take care of a' deceaſed man's chattels for 
payment of his debts (n); and to give poſſeſſion of chattels that had been 
taken at a diſſeiſin of the land, after the land had been recovered in an aſſiſe 
of novel diſſeiſin (»). To theſe we muſt add, writs of replevin, and two of 


prohibition to the eccleſiaſtical court, which deſerve to be mentioned more at 
length. 


(a) Glanv. 12 lib. c. . (5) Ibid. 8. (e) Vid. ſup. (4) Glanv. xe lib. c. g. 
(e) Ibid. 10. (/) Ibid. 11. (z) Ibid. 13. (hb) Ibid. 14. (:) Ibid. 16, 
(&) Ibid, 17. () Ibid, 19. (n) Ibid. 200 (n) Ibid, 18. 
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PART I. We have ſeen, in the former part of this enquiry into judicial proceedings, 
CHAP. III. that when land was ſeiſed into the king's hand for default or contempt of 
WILLIAM the tenant, he might within a certain time replevy his land, upon performing 
| what was required of him by the court. The power of diſtraining, which 
. JOHN lords exerciſed over their tenants, required a ſimilar qualification; either that the 
14 tenant ſhould perform what was due; or, at leaſt, till it was aſcertained by judg- 
160 ment, hether any thing, or what was due, he ſhould replevy; that is, have a re- 
f turn of his goods uon pledges given to ſtand to the award of juſtice in the mat- 
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ter. In order to effect this, ſeveral writs of replegiare or replevin were deviſed. 
One was in this form, and ſeems to approach neareſt to the modern writ of re- 
plevin. Rex vicecomiti ſalutem. Precipio tibi, quod juſte et fine dilation? FAN IAS 
HABERE G. AVERIA SUA PER VADIUM ET PLEGIUM ; unde queritur, quod R. 
EA CEPIT ET DETINET INJUSTE pro conſuetudinibus quas ab eo exigit, quas ipſe 
non cognoſcit ſe debere; et ipſum preterea inde j uſtè deduci facias, ne oporteat eum, 
Sc. (a). The next is in the nature of a prohibition, as well as a writ of replevin; 
tho! it is not properly a prohibition, which was always to prohibit a judicial 
proceeding. It is as follows: Rex vicecomiti ſalutem. Probibes libi ne per- 
mittas quod R. injuſte exigat ab S. de libero lenemento ſuo quod tenet de N. de fædo 
ipfins R. in illd villd, plus ſervitii quam pertinet ad illud liberum tenementum quod 
tenet ; et AVERIA SUA QUAE CAPTA SUNT pro 714 demand, quam ille non cog- 


Tt noſcit ad liberum tenementun ſuum, quod tenet, pertinere, ei REPLEGIARI FACIAS 
4 donec loquela illa coram nobis audiatur, et ſciatur utrim illum ſervitium debeat vel 
"wy | non, Sc. (b). | 

me To theſe may be added the two writs of prohibition to the eccleſiaſtical 


court, juſt alluded to. Rex illis judicibus ecclefaſticis ſalutem. Probibeo vobis 
47 ne teneatis placitum in curid chriſtianitatis quod eft inter N. et R. de laico fædo 
| = predifi R. unde ipſe gucritur quod N. cum trabit in placitum in curid chriſtianitatis 
#4 cr ram vobis, quia placitum illua ſpetias ad corenam et dignitatem meam, &c. (c). 
bl | Beſides this writ to the judges, there went alſo an attachment againſt the 
arty ſuing in the court chriſtian, to the following effect: Rex vicecomiti ſa- 
/utem. PRO R. ne fequaturplacitumin curid chriſtianitatis quod eft inter N. 
et ipſum de laico fædo ipfius prædicti R. in illd villd, unde ipſe queritur, quod præ- 
fatus N. inde eum traxit in placitum in curid chriſtianitatis coram judicibus illis, 
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1 fit fi prefatus R. fecerit le ſecurum de clamore ſuo P-:/equendo, tunc PONE-PER 
q VADIUM ET SALVOS PLEG10S Prediftum N. quod fit cram me vel juſticiis meis ed 
5 die, oftenſurus quare trauis cum in placitum in curid chriſtianilatis de laico feed; 


(a) Glanv. 12 lib. c. 12. (2) Ibid. 15. (c) Ibid, 21. 
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ſuo, in ills villd, de ſicut illud placitum, ſpectat ad coronam et dignitatem meam, Sc. PART I. 
(a). The manner of ordering the before-mentioned ſuits in the county- CHAP, It. 
court depended on the cuſtoms of different counties; for which reatons, as WILLIAM 


| . . "FT . . the CONQ. 
well as becauſe it was not ſtrictly within the deſign of his work, there is no 1 


notice in Glanville (4). | 4.0 AN 

Be Fox E we leave the ſubject of writs of right, it will be proper to add an 
obſervation reſpecting writs and proceedings thereon. The form of words 
in which the title was ſtated by the demandant, was called his petition or de— 
mand, from the word peto, I demand, with which it begun. Ir ſometimes 
happened, that the writ contained ſomething leſs in it than the petition ſtated 
to the court, as to the appurtenances or circumſtances of rhe caſe, and 
ſometimes more. Sometimes there was an crror in the writ, as to the name 
of the party, or the guarium of ſervice, or the like. When the writ con- 
rained leſs than the petition, that which was ſtated in the writ, and no more, 
could be recovered ; but when the writ contained more than the petition 
went for, the ſurplus might be remitted, and the remainder might well be 
recovered by the authority of that writ. However, if there was any mm in 
the name, then by the ſtrictneſs of law another writ ſhould be prayed : 
again, when there was an error in ſtating the quantum of ſervice, the writ 
was loſt. Suppoſe a writ of right, directed to the lord, ſtated the land to be 
held by leſs ſervices than were really due, Glanville thought that, 'in that 
caſe, the lord could not refuſe to receive the writ, and proceed upon it, upon 
pretence of his being concluded thereby, and ſuffering a detriment to his 
ſervice ; but he was left to make good his claim of ſervice againſt the de- 
mandant, ſhould he have recovered againſt the tenant (c). 


Ir had become the law and cuſtom of the realm, that no one ſhould be 
bound to anſwer in his lord's court concerning his freehold, without the 
precept or writ of our lord the King, or his chief juſtice, if the queſtion was 
about a lay fee; but if there was a ſuit between two clerks concerning a 
freehold held in francalmoign, or if a clerk ſhould be tenant of eccleſiaſtical 
land held in francalmoign, whoever might chance to be demandant againſt 

him, the plea concerning the right ought, in ſuch caſe, to be in foro ecclęſi- 
aſtico; unleſs it ſhould be prayed to have a recognition, utrim fædum eccleſi- 
aſticum fit vel laicum, whether it was an eccleſiaſtical or lay fee, of which 


| (a) Glany, 12 lib, c. 23. 8) Ibid, 23. (e) Ibid. 24. 
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PART I. we ſhall ſay more hereafter ; for then that recognition, as well as all others, 
CHAP. III. was had in the court of our lord the king (a). 


— 
* 4 We have now diſmifled the proceedings for the recovery of rights, with 
C NV. 983 
e X all their incidents and appendages, as far as they have come down to us. The 
10 HN. 


next thing that preſents itſelf to our conſideration, is the method of reco- 

vering ſeiin, or mere poſſeſſion. The remedies for recovery of ſeiſin 

ſeem to be founded on the policy of preſerving peace and quiet in matters 

of property. As ſeiſin was the prima facie evidence of right, the law 

would not allow it to be violated on pretence of any better right; and had 

. provided many ways of proceeding to vindicate the ſeiſin, ſometimes in oppo- 
ſition to the mere right. As queſtions concerning ſeiſin came within the 
benefit of the late ſtatute of Henry I. to which we have ſo often before al- 
luded, and were accordingly in general decided by recognition, we ſhall there- 
fore ſpeak of the different Kinds of recognitions (6). 

ONE of thofe recognitions was called de morte anteceſſoris; another, de ul- 
tima preſentatione ; another, utrùm tenementum fit fædum ecclefiaſticum vel 
laicum ; another, whether a perſon was ſeciſed at the day of his death wut de 
fado, or ut de vadis; another, whether a perſon was within or of full age; 
another, whether a perſon died ſeiſed at de fædo, or ut de wards ; another, 

| whether a perſon made the laſt preſentation to a church by reaſon of being 
ſeiſed in fee or in ward; and the like queſtions, which often aroſe in court 
between parties ; and which, as well by the conſent of parties as by the 
advice of the court, were directed to be enquired of in this way, to decide 
| the fact in diſpute. There was one recognition which was called de noud 

diſſeifing, of novel difleifin (c). We ſhall ſpeak of theſe in their order. 
AMR FIRST, of the recognition de morte auteceſſoris, which ſeems to be a proceed- 
antecellors. ing particularly calculated for the protection of hcirs againſt the intruſion 
made by their lords, upon the death of the anceſtor laſt ſeiſed. If any one 
died ſeiſed of land, and was ſeiſed in dominico ſuo ficut de fada ſuo, in his de- 
meſne as of fee; that is, had the inheritance and enjoyment thereof to him 
and his hcirs; the heir might demand the ſeiſin of his anceſtor by the follow- 
ing writ : Rex vicecomiti ſalutemr. Si G. Alius T. fecerit te ſecurum de clamore ſus 
proſeguendo, tunc ſummone per bonos ſummonitores duodecim liberos et legales homines 
de vicineto de 11/4 villa, quid fint coram me vel juſtici:s meis ed die, parati ſacra- 
mento recognoſcere, fi T. pater prædicti G. fuit ſeifitus in dominico ſuo ficut de fæda 


Of recognitions 


(a) Glanv. 12 lib. c. 25, (3) Ibid, 13 lib. c. 1. (c) Ibid. 2. 
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ſuv, de und virgata terre in illd villa die qud obiit; i obiit poſt primam coronatio- PART 1. 
nem meam, et fi ille G. propinquior heres ejus eft. Et interim terram illam videant, CHAP. III. 
& nomina eorum imbreviari facias. Et ſummone per bonos ſummonitores R. qui WILLIAM 
terram illam tenet, quod tunc fit ibi audilurus illam recognitionem. Ft habeas ibi 18 yaa * 
ſummonitores, Ec. This writ was varied in ſome parts of it, according to the J UX. 
circumſtances of the dying ſeiſed; as, whether he was ſeiſed the day he under- 
took a peregrination to Jeruſalem, or St. Jago, in which journey he died ; or 
the day he took upon him the habit of religion, the latter being a civil death, 
and the heir intitled accordingly to ſucceed (a). If the heir was within age, 
the clauſe ** / G. filius T. fecerit te ſecurum de clamore ſuo proſeguendo was left 
out, the infant not being able, by law, to bind himſelf in any ſecurity ; as 
was alſo the clauſe, © % T. pater prædicti G. obiit poſt primam coronationem 
meam (b).“ 8 | 
Wur the ſheriff had received this writ, and the demandant had given 
ſecurity in the county-court for proſecuting his claim (c), they proceeded to 
make an aſſiſe in this way: Twelve free and lawful men of the vicinage were 
choſen, according to the direction of the writ. This was in the preſence, per- 
haps, of the parties ; though it might be in the abſence of the tenant, provid- 
ed he had been properly ſummoned to attend : for he ſhould always be once 
ſummoned, to hear who were choſen to make the recognition; and, if he pleaſ- 
ed, he might except to ſome, upon any reaſonable cauſe. If he did not 
come at the firſt ſummons, they did not wait for him; but the twelve jurors 
were elected in his abſence, and ſent by the ſheriff to view the land or tene- 
ment, the ſeiſin of which was in diſpute : however, the tenant was to have 
one ſummons more. The ſheriff cauſed the names of the twelve to be inſert- 
ed in a writ(d); then ſummoned the tenant to be preſent at the day 
appointed by the writ, before the king or his juſtices, to hear the 
recognition. Now the tenant might effoin himſelf at the firſt and 
ſecond day (provided' the demandant was not an infant), but there was 
no eſſoin allowed him at the third day: for then the recognition was taken, 
whether he came or not; it being a rule, that no more than two eſſoins ſhould 
be allowed in any recognition upon a ſeiſin only; and in a recognition upon 
a novel diſſeiſin, there was no eſſoin at all. At the third day, then, the affiſe 
was taken, whether the tenant came or no. If the jurors declared for the de- 


(a) Glanv. 13 lib. c. 2, 3, 4756. (b) Ibid, 5, ee De clamore ſao proſeguendo. 
(d). Imbreviari.. * 
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mandant, the ſeiſin was adjudged to him, and a writ of the following kind 
went to the ſheriff to give execution thereof: Scias quod N. dirationavit in 

urid med ſeiſinam tantæ terre in illd villa per recognitionem de morte illius anteceſ- 
foris ſui verſus R. et ided tibi præcipio quid $8181NAM illam ei fine dilatione i A- 
BERE FACIES, Sc. (a). 


By force of this writ he recovered not only ſeiſin of the land, but ſeiſin of 


all the chattcls and every thing elſe which was found upon the fee, at the 
time of ſ{eifin being made by the ſheriff, When the ſeiſin was in this manner 


recovered, the perſon who loſt might afterwards, notwithſtanding, conteſt the 
right, in a writ of right; but Glanville doubted how long, after the ſeiſin fo 
delivered, he might purſue his remedy for the right (5). If the oath of the 
jurors was in favour of the tenant, and he was abſent, the ſeiſin remained to 
him, without the adverſe party having any power to recover it: however, this 
did not take away his cauſe of action for the right, as in the former caſe. 
Nor, on the other hand, did a ſuit depending upon the right to a tenement, 
extinguiſh a recognition upon the ſeifin of one's anceſtor, unleſs the duel was 
waged upon the right ; though the purſuing ſuch a recognition was a ſort of 
contempt of court; the puniſhment, however, of which, Glanville ſeems to 
think was not aſcertained (c). ry 


Wurx both parties appeared in court, it uſed to be aſked of the tenant, if 


he could ſay any thing why the aſſiſe ſhould remanere, as they called it; that 


is, ſhould not proceed, or be barred. Now, there were many good cauſes 
might be ſhewn why the aſſiſe ſhould remain. Sometimes a perſon of full 
age prayed this recognition againſt an infant; and the contrary : ſometimes _ 
both parties were within age: in ſuch caſes the aſſiſe remained. If the 

tenant confeſſed in court, that his anceſtor, whoſe ſeiſin was in queſtion, 
was ſeiſcd the day he died in his demeſne as of fee, with all the circum- 


. ſtances expreſſed in the writ, there was no need to proceed in the aſſiſe; but if 


he confeſſed the ſeiſin only, without admitting any of the circumſtances, the 
aſſiſe proceeded upon thoſe circumſtances which were not admitted. 

Turk were many other cauſes upon which the aſſiſe mortis antzeceſſoris 
uſed to remain. The tenant might admit, that the demandant was ſeiſed after 


the death of his father, or ſome other anceſtor (whether ſuch anceſtor was 
ſeiſed the day of his death or not); and that being in ſuch ſeiſin, he did ſuch 


(a) Glanv. 43 lib. 7, 8. (5) Ibid. 9. () Ibid. 7. 
; | or 
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or ſuch an act which deprived him of the benefit of the aſſiſe; as for in- 
ſtance, that he fold the land to him, or made a gift of it, or quit- claimed it, 
or made ſome other lawful alienation thereof: and upon theſe points they 
might go to the trial by duel, or any other kind of proof which was uſually 
allowed by the court in queſtions of right. In like manner, the tenant might 
ſay, that the demandant had heretofore commenced a ſuit againſt him con- 
cerning the ſame land, and that there was then a fine made between them in the 
king's court ; or that the land fell to him upon a final deeifion by duel, whe- 
ther the duel was in the king's court or any other; or that it was his by the 
judgment of ſome court, or by quit-claim ſolemnly made. Villenage might 
be objected againſt the demandant ; and, if proved, it took away the aſſiſe; as 
did alſo the exception of baſtardy, and the king's charter confirming to the 
tenant the land in queſtion; the conjunction of more heirs than one, as 
women in a military fee, and of men and women both in free ſoccage. Again, 
if it were admitted, that the anceſtor whoſe ſerfin was in queſtion had a ſeiſin 
of ſome ſort or other, namely, that he had it from the tenant or his anceſtor, 
either in pledge, or ex commodato, or by the like means; in theſe caſes the 
aſſiſe was to remain, and the plea to proceed in ſome other way. Again, con- 
ſanguinity was an exception which took away the aſſiſe; that is, if the de- 
mandant and tenant were of the ſame ſtock with him from whom the inherit- 
ance deſcended, and whoſe ſeifin was in queſtion, and it was ſo plainly proved 
in court. Alſo where it happened; as we before mentioned in ſpeaking of 


frank-marriage, that the eldeſt brother gave part of his land to his younger 


brother, who died without heirs of his body; in ſuch caſe, the aſſiſe would 
remain, on account of the rule before ſtated, that nemo poteſt heres ſimul eſſe 


ejuſdem tenementi et domirus. In like manner, if the demandant either confeſ- 


ſed, or was proved to have been in arins againſt the king, any aſſiſe which he 
might pray againſt another would, 7p/o facto, remain. Allo, by force of a par- 


ticular law (4), in caſe of burgage - tenure, the aſſiſe would remain. However, 
when none of theſe, or any other caufe was ſtated why the aſſiſe ſhould remain, 


the recognition proceeded in form; and both parties being there preſent, the 


ſeiſin was tried by the oaths of the twelve jurors, and, according to their. 


verdict, was adjudged: to one party or the other, as before deſcribed (). 


(a) This is another law alluded to by Glanville, of which we find no other mention. 
i () Glanv. 13 lib. c. 114 
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Wien the demandant in this aſſiſe was an infant, and the tenant of full 
age, the tenant was not allowed an effoin, and the recognition proceeded the 
firſt day, whether the tenant appeared or no. It was ſo ordered, for this 
never- failing reaſon, that whereſoever the tenant, if preſent in court, could 
ſay nothing why the aſſiſe ſhould remain, the recognition ought, by law, to 
procced, without waiting for the appearance of the adverſe party. But if 
the tenant was preſent, he could not ſay that the infant had done any thing 
wherefore the aſſiſe ſhould remain, and therefore the recognition was to 
proceed of courſe, as before ſtated; and if reſtitution was made to the 
infant by the recognition, the minor's coming of age was to be expected, 
before he could be made to anſwer upon the queſtion of right, ſhould any 
be moved againſt him. The courſe was the ſame where both parties were 
minors (4). 

Bur where the demandant was of fall age, and the tenant a minor, it was 
different; for there the minor might eſſoin himſelf in the uſual way: and 
when he. appeared, he might pray a delay on account of his age, fo as the 
recognition might not be taken till he was of full age; and thus the recogni- 
tion de merte anteceſſoris often remained, on account of the age of one of the 
parties. However, to procure this'delay, the minor was to ſay, that he was 
in ſeiſin of the tenement in queſtion, and therefore, that the recognition ought 
not to proceed before he was of age; and alſo, that his father or ſome other 
anceſtor died ſeiſed: for neither a recognition, nor a ſuit upon the right, 
would remain as againſt a minor, if he himſelf had acquired ſeiſin of the 
tenement, and he held it by no other right than what he had ſo made to 
himſelf. However, ſhould it be replied to what the minor. had faid, that 
true it was his anceſtor died ſeiſed of the tenement in queſtion, yet it was 
not ul de fædo, but only ut de wards ; then, tho' the principal recognition 
would remain on account of the age of the minor, yet a recognition would 
proceed on that point, and a writ of ſummons accordingly iſſued for twelve 


Jurors, to the following effect: Rex vice. Summane per bonos ſummonilores duo- 
decim liberos ei legales homines de vicineto de illd villd, quod fint coram me vel juſticiis 
meis ad illum terminum, parati ſacramento recognoſcere fi R. pater N. qui infra 
ælalem eft, ſeiſitus fuit in dominico ſuo de und carucatd terre in-illd villd, unde M. 


filius el heres J. pelit recognitionem de morte ipfius T. patris ſui verſus ipſum N. ut 


(a) Glanv. 13 lib. c. 12. 
| de 
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de fædo ſuo die qua obiit, del ut de wards ; et interim terram illam videant, et no- 


nina eorum imbreviari facias. Ft ſummore per benos ſummonitores predifium N. 
qui terram illam tenet, quod fit ibi auditurus illam recognittonem, Sc. (a). 

In this caſe, the pfoceeding ſomewhat differed from other inſtances of re- 
cognitions ; for if a day had been given to both parties, there was then no 
ſummons to the tenant to hear the recognition ; but that proceeded, and 


according to the verdict of thoſe twelve jurors, delivered upon their oaths, it 


was declared what ſort of ſeifin the anceſtor had; and if it was only ut de 
wards, the demandant recovered againſt the minor. But Glanville aſks, 
whether that was enough to entitle the demandant to recover; for it could 
not appear that his anceſtor died ſeiſed in his demeſne as of fee, nor that he 
was the next heir; and indeed, on the contrary, if that was made out, the 
minor could no longer retain the ſeifin : yet Glanville doubts how the reſtitu- 
tion was to be made, and whether recourſe was to be had to the principal re- 
cognition upon that point. However that might be, yet in caſe it had been 
proved by the oaths of the twelve jurors, that the anceſtor of the minor died 
ſeiſed as of fee, then the ſeifin was to remain to the minor till he attained his 
full age; but after he was come of age, the other party might bring in 


queſtion the right either againſt him or his heirs. It ſhould be remembered, 


that it was only in the above caſe that a recognition was allowed to proceed 
againſt a minor; for it was a general rule, that a minor was not bound to 
anſwer in any ſuit by which he might be dNMinherited, or loſe his life or mem- 
ber: however, he was obliged to anſwer to ſuits for his debts, and alſo for a 
novel diſſeiſin. If, in the above caſe, the ſeiſin had been adjudged to the 
demandant, reſtitution was to be made in the form before mentioned ; and 
he, in like manner, could not be compelled to anſwer the minor upon the 


right till he was of full age. This mutual permiſſion to ſtir queſtions, after a 
determination, was grounded upon this prevailing reaſon, that whatever was 


tranſacted with perſons under age, in pleas of this ſort, ought not to remain 
fixed and unalterable (69. | | » 


Ip a perſon claimed the privilege of a minor, FRE it was objected to him 


that he was of full age, this was to be decided by the oaths, not of twelve, but 
of eight free and lawful men, who were ſummoned by a ſimilar writ with thoſe 
we have ſo often mentioned for ſummoning jurors: Ooliberos et legales hemints 


de vicineto de illd villa, Sc. 188 pe , trum N. qui clamat unam Wwe, 


(a) Gio, I3 ib, c. 13, 14. | © Ibid, 15. 
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q PARTI. Se. fit talis etatis, quod inde placitare poffit et debeat : et interim terram illam 

} CHAP. Ill. wideant, et nomina eorum, &c. &c. (a). If he was proved by this recognition 

—  ——m—_d 3 = . 

| -WILLIAM to be of full age, they proceeded to the principal recognition, as in other 

! the ON. cafes. Here Glanville makes a queſtion, whether he was thenceforward to 

JOHN. be eſteemed of full age, ſo as to loſe his privilege of age as againſt all other 
perſons ; and again, ſuppoſe he had been found a minor, whether that was 


ſufficient, without more, to entitle him to the privilege in all other ſuits (5), 


Tux next is the recognition de ultimd preſentatione. When a church was 
void, and a diſpute aroſe about the preſentation, the controverſy might be 
determined by this recognition, at the prayer of either party. Thewrit, in ſuch 
caſe, was of the following kind: Summone, Sc. duodecim liberos et legales homines de 
vicineto, ©. c. parati ſacramento recognoſcere, quis advocatus preſentavit ultimam 

| perſonam, que obiit ad ecclęſiam de illd villa, que vacans eſt, ut dicitur, et unde 
N. clamat advocationem; et nomina eorum imbreviari facias, et ſummone per bonos ; 
ſummonitores R. qui præſentationem ipſam deforceat, quod tunc fit ibi auditurus 
illam recognitionem, Sc. (c). What the eſſoins were in this recognition, may 
| 1 be collected from what has gone before. The perſon to whom or to whoſe 
anceſtors the laſt preſentation was adjudged by the recognition, was conſi- 
dered as having thereby obtained ſeiſin of the advowſon; ſo that he was to 
preſent to the firſt vacancy, and his parſon was to hold the preſentation during 
his life, whateyer was the fact about the right of advowſon; for the perſon 
who loſt the laſt preſentation by a recognition, might yet move a queſtion 
upon the right of advowſon (d). 
Tux tenant might, in this as well as the foregoing, ſtate ſome reaſon why 
the aſſiſe ſhould not proceed. He might ſay, that he admitted the anceſtor 
of the demandant made the laſt preſentation, as the real lord and heir; but 
afterwards, hetransferred the fee to which the advowſon was appendant to the 
tenant or his anceſtors, by a good and lawful title; upon which allegation 
the aſſiſe would remain, and either party might pray a recognition upon this 
exception. Again, either party might admit that he or his anceſtors made 
the laſt preſentation, but that it was t de ward, not ut de fedo; upon which 
a recognition might be prayed, which would be ſummoned by a writ ſimilar 
to the many we have mentioned: Duodecim liberes, Ws. recognoſcere, fi R. 
gui præſenta vit, Wc. fecerit illam præſentationem ut de fado, vel ut de wards, 
&c. And if the recognition declared the laſt preſentation was made ut 
de ward, the advowſon of the preſentation was at an end, and thenceforth 


(a) Glany, 13 lib, c. 15, 16. (3) Ibid. 17. (e) Ibid, 18, 1g. | (4) ibid; 20. 
belonged 
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belonged to the other party: if ut de ſudo, the preſentation remained to PART 1. 


| CHAP, 111, 
him (a). 5 | 


We come now to the recognition concerning a tenement, utrùm /it laicum the CONQ, 
an ecclefrafticum, which might be had upon the prayer of either party. For 10 9 x, 
ſummoning ſuch a recognition, there iſſued a writ like the former: Recog- - 
noſcere, utrùm una hida terre, quam N. perſona ecclgſiæ de illd vill clamat ad liberam 
elcemofinam ipſius ecclęſiæ ſuæ verſus R. in ld villa, fit laicum fædum ipſius R. an 
fædum ecclefiaſticum. Et interim terram videant, &c. (B). It was peculiar to 
this and the great aſſiſe, that they had only two eſſoins; for it was a general 
thing that the third was never admitted, but where the court could be cer- 
tified of the party's illneſs, whether he was /anguidus or no ; and as this was 
not uſually done in recognitions, they always were without a third effoin, 

This recognition proceeded in the ſame way as the former; and if it was 
proved by the recognition that the tenement was eccleſiaſtical, it could not 


afterwards be conſidered as a lay fee, tho” it might be claimed as holden by 
the church for a certain ſervice (c). 


Tux next was the recognition, whether a perſon died ſeiſed at de feds, 
vel ut de vadio. If a perſon claimed a tenement as having been pledged by 
him or his anceſtors, and the other party claimed it not as a pledge, but in 
fee, then a recognition was reſorted to, and was fummoned as in other cafes : 
Recognoſcere, utrum N. teneat unam carucatam, &c. in fedo, an in vadio, Wc. 
or it might be, «trim illa cerucata, &c. fit fudum vel hereditas ipfius N. an in- 
dadiata ei ab ipſo R. vel abipſo I. antrceſſore ejus.— Fi interim terram vide. 
ant, Sc. (d). Sometimes, when a perſon died feiſed wt de vadio, the heir, 
upon ſuch ſeifin, would bring a writ de morre anteceſſoris againſt the true heir, 
who had ſomehow got ſeifin of the land ; and then if the tenant admitted the 
ſeifin of the demandant's anceſtor, but ſaid it was at de vadio, and not ut de 
fædo; then a recognition was ſummoned in the following form: Recogno/cere, 
utrum N. pater R. fuerit ſeiſitus in dominico ſuo ut de W an ut de rl de ne 
carucatd, Sc. die quũ objit, Sc. (eq. ifs | Nine e 


Ir it was proved by the recognition to be a pledge only, and e 
ance, then the tenant who claimed it as his inheritance loſt the tenement; 


fo that he could not even make uſe of it, in the manner we mentioned con- 
cerning actions of debt, for the revgvery of the debt for which it was 2 


(a) Glanv. 13 ud. c. 20, 21, 22. (59 Ibid. 0 144 x7 0 Ibid. 5. Ae ns. 
26, 27. J RT de I awTgEs 
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pledge. If, on the other hand, it was recognized to be an inheritance in the 
tenant, the demandant could recover it no other way (if at all) than by a writ 
of right. Glanville makes a queſtion, whether in this, or any other recogni- 
tion,'the warrantor was to-be waited-for, particularly if he had been CES 

after two effoins had been had (a). | 


Tax recognitions which remain to be mentioned, are partly explained 
already in thoſe which we have already treated of, and may be further com- 
prehended by the award made in court for their being taken, and the allega- 
tions of both parties, which were to be tried. However, ſome of them have 
been already noticed; as that for trying whether a perſon was of age (50; 


that for trying whether a perſon died ſeiſed ut de fedo, or ut de wards (c); that 


for trying whether a preſentation was made in right of the inheritance, or 
only of a wardſhip (d) : all theſe recognitions were conducted as the others, 
in reſpect of eſſoins, and they proceeded or remained for the ſame reaſons as 
guided the reſt (e). | , 


Irx muſt be obſerved of theſe 2 (for 60 harm are n called by Glan- 
ville, but more commonly recognitions), that they are not all of the ſame kind 
that de morte anteceſſoris being evidently an original proceeding, independent 
of any other; the remainder (not excepting that de ultima preſenatione (V), 
and that utrùm laicum fædum vel ecclgſiaſticum) being merely for the deciſion 


of facts which aroſe in ſome other action or proceeding. Thus, the writs 


tor ſummoning recognitions of the latter kind, were fimple writs of ſum- 
mons: they mentioned that a plea was depending in court by the king's writ; 
and they were granted at the prayer of either party; ſo that they ſeemed to be re- 
ſorted to, by the aſſent of parties, for ſettling a collateral queſtion, on which they 
put the diſpute between them. On the other hand, the writ de morte antece/- 
ſoris has all the appearance of an original commencement of a ſuit. It iſſued 
only upon condition the demandant gave ſecurity | to proſecute i it, SL G. filius 
T. fecerit te ſecurum de clamore ſuo proſeguendo, rux c ſummone, and made no 
mention of a plea depending. Of the ſame, kind was the writ de novd diſſei- 
ind, which will be mentioned preſent ly. Thus, then, of all the affiſes i in uſe 
in Glanville's time, it was only that de morte anteceſſoris, and d that. 40 noud diſ- 


4 Glanv. 13 lib. c. 30. (50 Ibid. 15, Fa 17. (c) Ibid. 13. f 15. (a) wid. 
20, 21, AZ. (e) Ibid. 31. (f) That the aſſiſe de ultimã præſentatione was ſuch, ſee 
what we have before faid, p. 110. in the plea upon à right of advowſon, where this writ 1s . 


ed to try 4 collateral matter. 154 
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Niſind, that were actions of themſelves. Whether there were any recognitions 


for trying collateral facts, beſides thoſe mentioned in Glanville, it is difficult 


to determine; this being one of the many eircumſtances we muſt remain 


ignorant of, for want of an the terms of nn II.'s Ae law about 
aſſiſes. 


We ſhall, laftly, ſpeak of that which was called the recognitio de nova Aiſei- 


find. When any one diſſeiſed another of his freehold unjuſtly, and with- 


out a judgment to authorize him, and the fact was within the king's aſſiſe; 


that is, within a certain time limited for this purpoſe by the king with the 


advice of his nobles, in the famous law ſo often alluded to; he might then 
avail himſelf of the benefit of that law, and have the following writ to the 
ſheriff: QyesTvs xsT nibi N. qudd R. injuſtè et fine judicio diſſeiſtvit eum de 
libero tenemento ſuo in illd villa, poſt ultimam transfretationem meam in Normani- 
am: et ideo tibi præcipio, 'qudd $1 PREFATUS N. FECERIT TE SECVRUM DE 
CLAMORE SUO PROSEQUENDO, ###c facias tenementum illud reſeiſiri de catallis que 
in eo capta fuerunt, et ipſum cum catallis eſſe facias in pace uſque ad clauſum 
Paſche : et interim facias duodecim liberos et legales homines de vicineto videre 


terram illam, et nomina eorum imbreviari facias ; et ſummone illos per bonos ſum- 


monitores, gudd tunc fint coram me vel juſticiis meis, parati inde facere retognitionem. 


ET PONE PER-VADIUM: ET SALVOS PLEG1O0S PRADICTUM R. VEL BALLIVUM. 


SUUM, SI ISE NON ,FUERIT e * tunc fit 10 nen Mow recog- 
nitionem, c. (4). l | | | 8 


— 


Tursx writs of novel diſſeiſin were of different forms, according to the 
freeholds in Which the diſſeifin was made. There is one in Glanville for 
raiſing or Proſtrating a dyke ad nocumentum liveri tenementi; another for 
raiſing a mill-pool' ad norumentum uberi tenementi; another for a common of 
paſture appertaining ad liberum tenementum (5). Thefe are all the writs of 
novel diſſeiſin mentioned in Glanville. 5 | 


T 9.131310 


Is this recognition no. efloin tte. bur the, recognition Bae 


* 


at the firſt day, whether the diſſeiſor appeared or not; for hete no one was 


ſpared, whether a minor, or of full age; nor was any delay ſuffered on ac- 


eount of a warrantor being called : though if a perſon would in court 
e the diffeifin, and youch a warrantor, then the recognition was 


( Glaorc 13 id, 6.324 334 © (Whit 5 350364 37% 
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to remain; the difleiſor was in the king's mercy ; the warrantor was ſum: 
moned; and the proceeding went on between him and the diſſeiſor, who 
vouched him. It muſt be obſerved, that, in this recognition, whoever loſt 
his ſuit, whether the demandant or tenant, or, as Glanville terms them (with 
a view perhaps to there being a ſort of criminality in a diſſeiſin), the appel. 
lor and the appealed, he was in the king's mercy. If the appellor did not 
proſecute, that is, keep the day appointed, then his pledges alfo were in 
the king's mercy ; and the like happened to the other party, if he made de- 
fault. The penalty ordained by the conſtitution which eſtabliſhed this pro- 
ceeding, was only the miſericordia regis, ſo often mentioned; that is, to be 
ametced. It often happened in this recognition, that the demandant, after 
he had proved the difleifm, wanted a writ to the ſheriff to be put in poſſeſ- 
fion of the produce and chattels upon the land, the form of which writ we have 
before ſhewn (a). It ſhould be remarked, that this writ to recover the 
chattels purſued the original writ of novel diſſeiſin, which directed the party 
to be reſeiſed of the chattels: in no other recogatien was there any mention 
in the judgment de fructibus et catallis (B). | 


HavixG taken this view of the divers manners in which juſtice was 
obtained, it ſeems to follow, that ſomething ſhould be ſaid of the times which 
were allotted, at this early period, for the regular adminiſtration of it. The 
diviſion of the year into term and vacation has been the joint work of the 
church and neceſſtty. The cultivation of the earth, and the collection of its 
fruits, neceſſarily required a time of leiſure from all attendance on civil affairs; 
and the laws of the church had, at various times, aſſigned certain ſeaſons of 
the year to an obſervance of religious peace, during which all legal ſtrife was 
ſtrictly interdicted. What remained of the year not diſpoſed of in this manner, 
was allowed for the adminiſtration of juſtice. The Anglo-Saxons had been 
governed by theſe two reaſons, in diſtinguiſhing, the periods of vacation and 
term; the latter they called dies pacis regis; the former dies pacis-Dei et ſaufte 
eccleſie (c). The particular portions of time which the Saxons had allowed 
to theſe two ſeaſons were adheted to by the Normans, along with other Saxon 
uſages; and their term and vacation were Sooo 


Ir ſeems that Hilary term began at Ohabis Epipbani æ; that is, the 1 3th of 
January, and ended on r next before cem; which being 


co » "©, 04 


(a) Glanv. 13 lib, c. 38, 8 (5) Ibid, 33. 00 181 Confeſ. c. 9. 
e e moveable, 


* 
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moveable, made this term longer in ſome years than in others. Eaſter term 
begun OZabis Paſche (nine days ſooner than it now does), and ended before 
the vigil of Aſcenſion (that is, fix days ſooner than it now does). Trinity term 
began O#abis Pentecofles; to which there does not ſeem to have been any 
preciſe time fixed by the canon which governed all the reft ; therefore it was 
called terminus fine termino. It ſeems to have been determined by nothing but 


the declenfion of bufineſs, very natural at that ſeafon, and the preſſing calls 


of hay-time and harveſt. But the conclufion of it was fixed afterwards by 
partiament. By ſtat. 51 Hen. III. it was to end within two or three days after 
quindena ſant7i Fohannis ; that is, about the 12th of July : and in later times, 
by ſtat. 32 Hen. VIII. Trinity term was to begin Craſtino ſane Trinitatis, and 
the laſt return was to be Tres Trinitatis (a). Micbaelmas term begun on Tueſday 
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next after St. Michael, and was cloſed by Advent; but as Advent-Sunday is 


moveable, and may fall upon any day between the 26th of November and 4th 
of December ; therefore the 28th of November, as a middle period by reaſon 
of the feaſt and eve of St. Andrew, was appointed for it. Thus were the terms 
in the later part of the Saxon times, and during this period, almoſt in the 
ſame ſtate we have them now ; and by them the return of writs and appear- 
ances were governed (5). 

Hav1ns gone thro' the Jaw of private in, and the ſeveral remedies 
furniſhed for the recovery and protection of property; it remains to 
ſay ſomething of the criminal law, as it ſtood at the latter end of the reign 
of Henry II. But, previous to this, it may be proper to take a view of 
ſome few regulations that had been made on the ſubject of crimes and 
puniſhments antecedent to the time of which we are now writing. We have 
ſeen that a law was made by William the Conqueror which took away all 
capital punifhments, and, inſtead thereof, directed various kinds of muti - 
lation. This law was repealed in one inſtance A. D. 1108. in the gth year 
of Henry I. when it was enacted, that any one taken in furie vel latrocinio 
ſhould be hanged, without allowing any pecuniary were to be paid, as a 
redemption (c. However, the law of William ſtill operated, in otber 
caſes z the puniſhment of crimes conſiſted in mutilations of various kinds; 
and it will e be ſeen that rhis ka of Henry I. was n with, 
or repealed. | 

SOME ee keſpecting the ee of criminal juſtice k had 


The criminal 
law. 


been made by the ſtatutes of Clarendon, that were n at Wu. | 


(a) Spelm, Orig. Terms, paſim. (5) Ibid (c) Wilk. Leg. Ang. Sax. p. 304. 
i 2 1 | thampton. 
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thampton. It was there directed, that any one charged before the king's 
juſtices with the crime of murder, theft, robbery, or receipt of ſuch of- 
fenders, of forgery, or of malicious burning, by the oath of twelve 
knights of the hundred; if there were no knights, by the oath. of twelve 
free and lawful men, and by the oath of four out of eyery vill in the hun- 
dred ; that any one ſo charged, ſhould ſubmit to the water ordeal ;, and if 
he failed in the experiment, he was to loſe one foot: and afterwards at Nor- 
thampton it was added, in order to make the puniſhment more ſevere, that 
he ſhould loſe his right hand, as well as oneof his feet ; and alſo that he ſhould 
abjure the realm, and leave it within forty days; and even, if he was 
acquitted by the water ordeal, that he ſhould find pledges to anſwer for him; 
and then he might remain in the realm, unleſs he was charged with a mur- 
der, or ſome other heinous felony, by the commonalty of the county, and 
lawful knights of the country: and if he was charged in either of thoſe ways, 
notwithſtanding his acquittal by the ordeal, he was to leave the kingdom 
within forty days, and carry all his goods with him (with a ſaving of all 
claims his lord might have on them), and ſo abjure the realm, and be at the 


| king's mercy, as to any permiſſion to return. This regulation was to be in 


force /o long as the king pleaſed, in all caſes of murder, treaſon, and ma- 
licious burning; and in all the before-mentioned crimes, except in ſmall 
thefts and robberies committed during the war (which had Juſt r 
in taking horſes, oxen, and the like. 


Tuvs an offender was ſubjected to a trial, by which, if ary he was 
to loſe a limb, and be baniſhed ; if acquitted, he was likewiſe to be ba- 
niſned. This method of proceeding can be imputed to nothing but ſome 
doubt entertained of this trial by ordeal. It is related, that, before this, 
William Rufus having cauſed fifty Engliſhmen of good quality and fortune 
to be tried by the hot iron, they came off unhurt, and were of courſe ac- 
quitted ; upon which that monarch declared he would try them again by 
the judgment of his court, and not by this pretended judgment of God, 
which was made favourable or unfavourable at any man's pleaſure. The king 


probably thought this trial was fraudulently managed, as no doubt it was, and 


Henry II. convinced of the fraud, would not allow. ſuch an acquittal to have 


its full effect (a); tho? it is a ſtrong mark of the barbariſm and preju- 


dices of theſe times, to ſuffer a practice liable to ſuſpicion Kill to continue as 


a judicial proceeding ; and rather puniſh thoſe who were lawfully acquitted 
by it, than make any change in the mode of trial. id Stag 30 


( Litt. Hen. II, 4 vol. 2 ũ ũ („ 
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+ ANOTHER proviſion. made by the ſtatute of Northampton, related to the 
old law concerning decennaries. It declared that no one, in a borough 
or vill, ſhould receive any ſtrange gueſt into his houſe more than one 


night, if he would not engage to anſwer for bis appearance ; unleſs ſuch 
gueſt had ſome reaſonable excuſe for ſtaying, which his hoſt was to make 


known to the vicinage ; and when he went away, it was to be by day, and in 


the preſence of the vieinage. Anotherordinance was, to ſecure the puniſhment of 


criminals who had been purſued, and appealed before the inferior magi- 
ſtrates, in order to a final trial before the king's juſtices : it declares, that 
any one taken for murder, theft, robbery, or forgery, and confeſſing him- 
ſelf guilty before the chief officer of the hundred or borough, or before 


certain lawful men, ſhould not be permitted to deny the tact, when they 
were brought before the juſtices (a). | 


Tazss were the, ſtatutes made for the improvement of criminal proceed 
ings, in this and the preceding reigns. We ſhall now ſpeak of the penal 
law, and the way of profecuting offenders, as practiſed towards the end of 
the reign of Henry II. But in this, we ſhall confine our enquiries to ſuch 
objects as related to the curia regis only; contenting ourſelves with ſub- 
joining a ſhort account of the proceedings before juſtices itinerant. 


Wur a perſon was infamatus, or ſuſpected of the death of a man, 
or any ſedition moved in the realm or army, it was either upon the 
charge of a certain accuſor, or not. If no certain accuſor appeared, but he 
was accuſed only by the voice of public fame, or, as Glanville ſays, fame 


 tantimmotdo publica accuſat ; which ſignified probably nothing more than what 


the ſtatute of Northampton calls per ſacramentum legalium hominum; he was 


immediately to be ſafely attached, either by proper pledges, or by a much 


ſafer ſecurity , per carceris incluſionem. Then the truth of the matter was inquired 
before the juſtices, by many and various inquiſitions and interrogations ; 
every probability was to be weighed, and every conjecture to be attempted, 
from facts and circumſtances, which could be thought to make either on 
one ſide or the other. In concluſion, the criminal was either to be in— 


tirely acquitted, upon ſuch inquiry, or was to be put to purge himſelf per 
 legem aprarentem; that is, by a number of compurgators. If upon this trial 


per legem he was convicted, his life and members depended upon the judg- 
ment. of the court, and the grace of the king, as in other caſes of felony ; 
for ſo Glanville calls this offence of ſeditio regni vel exercitils (b). 

Ir a certain accuſor, or, as he is ſometimes called by Glanville, and was 


_ afterwards more commonly called, an ar pellor, e at firſt, he was to be 


(c) Wilk. Leg. Ang. Sax, 3 330. _ (6) Glany. 14 lib. . 1. 
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attached by pledges, if he could find any, for proſecuting the ſuit ; if he 


CHAP, III. could not find pledges, he was truſted upon his ſolemn promiſe and engage- 


JOHN, 


Forfeiture, 


WILLIAM ment to proſecute : and this was moſt commonly the only ſecurity for proſe- 
8 cuting felonies; and it was allowed as ſufficient, leſt binding by too ſevere 


an obligation might deter perſons from bringing offenders to juſtice. 


Warn the accuſor had given ſecurity for proſecuting, then the perſon 
accuſed, as in the former caſe, uſed to be attached by ſafe pledges ; and if 
he had none, was committed to priſon : and it was a rule, thatin all pleas 
of felony, except homicide, the accuſed perſon was to be diſcharged upon 
giving pledges. 

Tung a day was appointed, upon which the parties might have their 
lawful eſſoins. At length the accuſor would propoſe what charge he had 
to make. He might perhaps ſay, that he ſaw, or would by ſome other means 
prove that he well knew, the accuſed to have attempted or done ſomething 
againſt the king's life, or towards moving ſedition in the realm or army; 
or to have conſented, or given aid, or counſel, or lent his authority towards 
ſach an attempt ; and that he was ready dirationare, to deraign or prove it, 
as the court ſhould award : and if to this the perſon accuſed oppoſed a flat 
denial, then the whole was decided by the duel, When the duel was once 
waged in ſuits of this ſort, neither party could in the leaſt decline or go 
back; and if he did, he was eſteemed pro victo, and ſuffered all the con- 
ſequences attending ſuch a victory; nor could they be reconciled, or the 
queſtion between them be accommodated, any otherwiſe than by the l 
cence of the king or his juſtices. 


Ir the parties, at length, engaged in the duel, and the appellor was van- 
quiſhed, he was to be in miſericordid regis; in addition to which, he in- 
curred perpetual infamy, and certain inconveniencies which always at— 
tended the being vanquiſhed in a judicial due}. If the party accuſed was 
vanquiſhed, he ſuffered the judgment of life and limb abovementioned; 
and beſides that, all his property and chattels were confiſcated, and his 
heirs were diſinherited for ever: ſo that on a conviction per legem apparentem, 


' which was a remnant of the old Saxon juriſprudence, a felon ſuffered only 


the pains of death ; but if convicted by duel, a mode of trial intro- 


\ . duced by the Normans, he ſuffered the additional penalty of forfeiture. 


Every freeman, being of full age, might be admitted to this ſort of ac- 
cuſation, or appeal; yet ſhould a perſon within age appeal any one, he 
was nevertheleſs to be attached in the manner juſt mentioned. A ruſtic, 

that 
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ENGLISH LAW: 


that is, one not free, might bring ſuch an appeal ; but a woman was not 
admitted to proſecute an appeal of felony, except in ſome particular caſes. 
The party accuſed might decline the duel, in ſuits of this ſort, on account 
of his age, or ſome mayhem received; that is, if he was ſixty years of 
age, or more; or if he had broke a bone, or had ſuffered in his head, 
either per inci/ionem, or per abraſionem; for only ſuch were conſidered as may- 
hems. And in theſe caſes, the party accuſed was to purge himſelf per Dei 
judicium; that is, by the hot iron, or by water, according to his condition: 


if he was homo liber, a free man, by the former; if a ruſtic, or not 
free, by the latter (a). 


A surf for the fraudulent concealment of treaſure trove was darried 
on as above ſtated, where there appeared a certain accuſer. But, upon 
a bare charge of this crime, like that above called publica fama, the 
law did not permit that any one ſhould be put to purge himſelf per legem 
apparentem, unleſs he had been before convicted, or had confeſſed in court, 
that he had found and taken ſome ſort of metal in the place in queſtion ; 
and if he had been convicted thereof, the preſumption then was ſo much 


againſt him, that he was obliged to purge himſelf per legem apparentem, 


that he had not found or taken any more. It ſhould ſeem, from Glanville, 

that a particular law had been made to authorize the court to compel ſuch 

a purgation, tho* there was not the preſumption beforementioned (4). 
Wu any one was accuſed of homicide, it might be in the two ways 


ſtated, and the proceeding in either was as has been juſt ſeen. Only it 
ſhould be obſerved, that the accuſed was never diſcharged upon giving 


pledges, unleſs by the king's particular prerogative and pleaſure ; by which 


it has been generally thought, that Glanville alludes to the writ de odio ef 


atid ; of which, however, we ſhall not ſpeak particularly, till we are more 


ſure of its being in ule (c). 


THERE were two kinds of homicide : one that was called murdrum ; which 
in the words of Glanville was, quod nullo vidente, nullo ſciente, clam perpe- 
tratur, præter ſolum interfeftorem, et ejus complices ; ita quod mox non aſſequa- 
tur clamor popularis, juxta affiſam ſuper hoc proditam ; ſuch a ſecret killing, 
without the knowledge of any but the offenders, as prevented a hue and 
cry, ordained by the ſtatute to be made after malefactors. In an accu- 
ſation or appeal for this crime of murder, no one was admitted to proſe- 
cute, except one who was of the blood of the deceaſed ; and a nearer re- 


_ (4) Glany, 14 lib. c. 1, (4) Ibid. 2. (c) 2 Inſt, 42. 
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lation might exclude a remoter one from deraigning the appeal. The other 
kind of homicide was that which was called imple homicide, In this crime 
alſo no one was admitted to become appellor, and make proof of it, unleſs 
he was allied to the deceaſed by blood, or by homage, or by dominion, ſo as 
to ſpeak of the death upon the teſtimony of his own eyes. Thus we ſee 
the qualification of the perſon to become appellor in fimple homicide,, 


extended further than in caſes of murder; though it was required of him 


in this caſe, that he ſhould have been an eye-witneſs, which could not be in. 
the former from the very deſcription of the crime, nullo videute; and therefore 
the zeal and piety of the relation who charged a man with the crime, was 
taken inſtead of proof. Again, in this ſuit a woman might be heard as accu- 
for, if it was for the death of her huſband, and ſhe could ſpeak of what ſhe 
herſelf ſaw, It will be ſhewn preſently, that a woman might alſo bring an 
appeal of any injury done to her own perſon. In-theſe caſes, the perſon ac- 
cuſed might chuſe, either to let it reſt upon the proof made by the woman, 
or purge himſelf from the imputed crime per Dei judicium: Sometimes a per- 


ſon rectatus, as it was called, or charged with ſimple homicide, if he had been 


taken in flight, with a crowd purſuing him, and that was legally proved in 


court by a jury of the country, was obliged to undergo the legal * 
without any other evidence againſt him (2). 


THe crimen incendii, or burning, was proſecuted and tried in the fame way; 


as was alſo the crimen roberiæ, or robbery (). 


Tux crimen raptiis was, when a woman declared herſelf to have ſuffered 
violence from a man in the King's peace; by which latter circum- 
ſtance nothing more was meant, than that the offence was ſuch as was cog 
niſable in the king's court only. The law directed, that when a woman had 
ſuſtained an injury of this kind, ſhe was to go, while the fact was recent, to: 
the next village, and there 7njuriam /ib1 illatam probishominibus oftendere, ei ſan- 
guinem, fi quis fuerit effuſus, et veſtium ſcifſiones 3 ſhe was then to do the ſame to 
the chief officer of the hundicd ;' and, laſtly, was to make a public declaration. 
of it in the firſt county court; after which ſhe was to inſtitute her plaint, and 
it was proceeded in as in other caſes; a woman being ſufferect to proſecute: 
her appeal in this, as in all. other inſtances of an injury done to her perſon. 


It ſhould be remembered, as we before ſaid, that it was in the election of the 


perſon accuſed, either to ſubmit to the burthen of making purgation, or 


leave it upon the evidence of the woman herſelf. The judgment, in this, 


(%) Slanv. 14 lib. c. 3. (3) Ibid. 4, 5. | 
crime, 


"4 
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crime, was the ſame as in thoſe beforementioned. It was not enough for 
the offender, after judgment paſſed, to offer marriage; for in that manner 
men of a ſervile or inferior condition would be enabled to bring diſgrace 
npon women of rank, not for once, but for ever; and, on the other hand, 
men of rank might bring ſcandal on their parents and relations by unworthy 
marriages. However, it was the received cuſtom, before judgment paſſed, 
for the woman and. the man to accommodate the appeal, and marry, provided 


they had the concurrence of the king's licence or that of his juſtices, and the 
aſſent of parents (a). 


THz crimen falfi, in a general and large fenſe, contained in it many ſpecies 
of that crime. There was the making of falſe charters, falſe meaſures, falſe 
money, and other falſifications för which a perſon might be accuſed. and con- 
demned, if found guilty ;_ the manner of proſecuting which appeals, was the 
fame as thoſe we have juſt mentioned. A diſtinction, however, was obſerved 
between falſe charters, whether they were royal or private : if the former, the 
party was ſentenced as in caſe of læſe majeſty ; if the latter, the offender was 
dealt more tenderly with, as in other caſes of ſmaller forgeries ; which con- 
fiſted only in the loſs of limbs (3). 
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Or the crimen furti, or theft, and other pleas which belonged to the ſheriff's 


juriſdiction, Glanville gives no account, as they did not come within the de- 
ſign of his work, which was confined to the curia regis. They were proſecut- 
ed and ordered differently, according to the uſage and practice of different 
counties (c). ä 


Tus ſtood the law of crimes, and the method of proceeding, as far as re- 
lated to the ſuperior court. What was the office of the juſtices itinerant in 
the reign of Henry II. we have before ſtated from the ſtatute of Nor- 
thampton, when this eſtabliſhment was revived. The juriſdiction 
of theſe juſtices was conſiderably. cncreafed ſoon after; as may be collected 
from certain capitula, or articles of enquiry, which were delivered to the 
juſtices. itinerant in the year 1194, which was the 5th year of Richard J. 


According to thoſe directions, they were to begin by canfing ſour knights to 


be choſen out of the whole county, who, upon their oaths, were to elect 
two lawful. knights of every hundred or wapentake ; and thoſe two were to 
chuſe, upon their oaths, ten knights in every hundred or wapentake, and if 
there were not knights enough, then free and lawful men, ſo as thoſe twelve 


together might anſwer. to all. the capitula which concerned that hundred or. 


(a) Glanv, 14 lib-c, 6. (% Ibid. 8. (% Ibid, 8. 
N Hi wa pentake. 


Proceedings 
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y PART I. wapentake. When that was done, the juſtices were to enquire of and deter- 


CHAP. IT. mine both new and old pleas of the crown, and all ſuch as were not determined 
WILLIAM before the king's juſtices ; alſo all recagnitions, and all pleas which were 
| the CONQ_ 3 . a . 
to ſummoned before the juſtices by the king's writ, or that of his chief juſtice, 
JOHN. or ſuch as were ſent to them from the king's chief court. They were to en- 
quire of eſcheats, preſentations to churches, wardſhips, and marriages, be- 
longing to the king. They were to enquire of malefactors, and their re- 
ceivers and. encouragers; of forgers of charters and writings ; of the goods 
of uſurers ; of great aſſiſes concerning land worth 100 ſhillings a-year, and 
| under ; and of defaults of appearance in court, 
q Tux x were to chuſe, or cauſe to be choſen, three knights and one clerk in 


every county, who were to be cuſtodes placitorum corone ; the ſame, probably, 
who were afterwards called coronatores ; but they are not mentioned by that 
| name in this reign. No ſheriff was to be juſtice in his own county, nor in 
N any county which he had held ſince the firſt coronation of the king. They 
a were to ſee that all cities, boroughs, and the king's demeſnes, were taxed, 
They were to enquire of certain rents in every manor of the king's demeſnes, 
and the value of every thing on thoſe manors, and how many carucates or 
plough lands they contained. They were alſo to ſwear good and lawful men, 
who were to chuſe others in different parts of the county, to be ſworn to ſee 
the king's eſcheats and wardlands, as they fell in, well ſtocked with all ne- 
ceſſaries. Beſides theſe, there were ſeveral articles relating to the Jews, 
which were occaſioned by the outrages that had lately been committed by 
the populace againſt that nation ; as alſo concerning the lands and goods of 
John earl of Morton, who had incurred great forfeitures to the king (a). 

In the year 1198, being the roth year of this king, the juſtices itinerant had 
ſome capitula delivered in charge to them, ſomewhat different from the pre- 
ceding. As a view of ſuch articles is the only means of gaining a proper 
idea of the commiſſion and office of theſe juſtices, it will be proper juſt to 
mention it. They were directed to hear and determine all pleas of the 
crown, both new and old, which had not been determined before the king's 
juſtices ; and all aſſiſes de morte anteceſſoris, de novà diſſeiſind, and de magnis 
aſſifis concerning lands of 1ol. by the year and under; of advowſons of 
churches ; the election of the great aſſiſe was to be taken before them by 
the king's writ, and that of his chief juſtice, They were to enquire of 

vacant churches, wards, eſcheats, and marriages, as in the former capitula; 
4 of uſury ; of thoſe in miſericordid regis; of purpreſtures; of treaſure trove ; 


(a) Wilk. Leg. Ang. Sax. 346 & ſeq. | 
| of 


nnn LAW, 


of malefaCtors and their receivers; of fugitives ; of weights and meaſures, 
according to the late aſſiſe made thereon the preceding year; of cuſtoms re- 
ceived by officers of ſea-ports ; laſtly, of thoſe who ought to appear at the 
iter, and did not (a). 

Turs ſame year, and before the 7/inera of the juſtices were over, the king ap- 
pointed his juſtices of the foreſt to hold an iter, which was as ſolemn a proceeding 
as the other ; but carried with it more terror, and a degree of oppreſſion, 
on account of the grievous nature of the inſtitution of foreſts in all its parts, 
Theſe juſtices were commanded to ſummon, in every county they went thro), 
all archbiſhops, biſhops, earls, barons, and all free tenants, with the chief 


officer and four men of every town, to appear before them ad placita foreſts, 
and hear the king's commands (6). 


I T does not come within the ſcope of this Hiſtory to enter minutely into 
a detail of the conſtitution and political events in the government of this and 
the ſucceeding times. However, a hiſtory of our juriſprudence would be im- 
perfect without giving ſome ſmall confideration to this ſubject, ſo far as it is 
connected with the formation and adminiſtration of our laws. 

Ix the firſt ages of civil ſociety, while laws are few, and the execution of 
them feeble, much muſt be left to the authority of the ſovereign power, As 
the experience of later times points out the deficiencies of former laws, and 
particular remedies are applied, the exerciſe of this ſovereign power ſeems 
ſo far to be abridged. The prerogative of the prince, and the dominion of 
the laws, in this manner occaſionally take place of each other: upon the in- 
creaſe of the latter, the former gives way and retires, collecting all its powers 
for the ſole purpoſe of aiding and enforcing a due obſervance of the law. 

Tus juſt and requiſite prerogative of the crown was perhaps very extenſive 
in the Saxon times ; but after the Conqueſt there concurred a number of cir- 


159 
PART I. 
CHAP, III. 


3 
WILLIAM 
the * 


JOHN. 


The king and 
government, 


cumſtances, all tending to increaſe the power of the crown bey ond the mere 


exigencies of orderly government. 

Tux revolution effected by William did, in its conſequences, render 
that prince powerful beyond all the ſovereigns of his time, and all that have 
reigned ſince him in this Kingdom; for it threw the greateſt part of the na- 
tion into a ſtate 'of dependence on him for their lives and eſtates. The no- 
velty of his reign, and the peculiar fituation in which he ſtood, drove him 


upon every exertion of which his crown was capable ; and, notwithſtanding 


(a) Wilk. Leg. Ang. Sax. pa. 350. (5 Ibid. For the affſe of the foreſt, and the 
articles of 7 be fore the Juſtices, ſee Wu. Leg. Ang. Sax. pa. 3517 


he 
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PART I. he confirmed to the nation the enjoyment of all their cuſtoms and laws, he 
CHAP. IL made thoſe laws themſelves occaſionally ſubmit to the controul of his power, 


WILLIAM whenever the neceſſities of his government demanded it. So much was the 
: the (ON. hole kingdom awed by his greatneſs, that no infringement of their laws 
JOUN. Vas refented by the people during his reign. 

Wuar had been acquired by force to the Conqueror, continued in his 
ſucceſſor thro? the ſame force, or the prevalence of an eſtabliſhed govern- 
ment; and tho' ſome conceſſions were reluctantly made by ſubſequent monarchs, 

4 as will be ſeen hereafter, and the high claims of the crown were, in ſome 
f degree, remitted in favour of the people, they had no laſting effect: the 
j exerciſe of an extenſive prerogative continued in the crown thro” all theſe 
| reigns, and produced a ſtate of ſociety among the people extremely preca- 
j | rious and miſerable. | FR 
} | Tae crown was aſſiſted in the exerciſe of this prerogative by the manner 
in which the Norman law was introduced. The Engliſh, who had feen the 
\ laws of their Anglo-Saxon anceſtors confirmed, had the fulleſt confidence 
that they ſhould be governed by them in all queſtions concerning their per- 
ſons and property. In the mean time, the Normans, who had taken ſole 
poſſeſſion of the king's court, had the debate and determination of all queſ- 
tions there agitated; and continually recurring to the notions and principles 
of law in which they had been bred, explained conſiſtently with that law 
moſt points of doubt and difficulty. Thus the Engliſh, while they poſſeſſed 
the letter of their law inviolate, ſaw all their old cuſtoms explained away; 
or ſo cramped and modified, as to amount almoſt to an abrogation of them. 
Ix this claſh between the Norman and Engliſh laws, the prerogative of 
the king muſt neceſſarily have found occaſions of enlarging its authority. 
While the rules of property and methods of proceeding were yet fluctuating 
and unſettled, every chaſm was ſupplied, and every impediment removed, by 
the great power of the crown ; the only ſubſiſting authority which could 
reconcile the two contending polities. While the rights of perſons and of 
property were not preciſely defined, nor was it unanimouſly agreed by what 
ſet of rules and principles they were to be judged, the. crown took every ad- 
vantage, and interfered and dictated abſolutely in moſt judicial enquiries. 


; IT was during this precarious ſtate of our laws, that the people were con- 
| ſtrained to purchaſe the favour of the crown, in order to obtain juſtice in the 


King's courts (a). Fines were paid for the expreſs purpoſe of having juſtice 
or right, Preſents of a conſiderable value were made by ſuitors to obtain 
4 the opinion of his juſtices in a cauſe depending ; for writs, pleas, trials, 
| | judgments. Sometimes part of the debt in conteſt was proffered to the 


(4) Madox Excheq. 293. 1 
Crown 
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ctown for a favourable judgment. Thus was the common courſe of juſtice 
made liable to the interference of the crown. 


Tuts is only one inſtance, among many others, of the ſcope given to 
the power of the king, while the ſtate of our law was ſo unſettled, and its 
efforts ſo feeble. Beſides the irregular condition of our legal polity, there 
were other cauſes rooted in the conſtitution of the government, which con- 
tributed to arm the king with extraordinary powers. The ſtrict feudal ſub- 
miſſion of a vaſſal to his liege lord, encouraged the notion of an entire obe- 


dience in all things to the king, who was ſupreme over all the lords in his 


kingdom, and was accordingly to ſurpaſs them in the petty prerogatives they 
themſelves claimed within their own demeſnes. Theſe various cauſes con- 
curring with the immenſe authority pofſefled by the firſt Norman king, 
enabled this race of monarchs to aſſume powers, and exerciſe acts of ſove- 
rcignty, to the laſt degree oppreſſive and tyrannical, 

Bes1DEs the exertions of prerogative, the law itſelf, which had been 
framed under ſo baneful an influence, was tyrannical and cruel. Tenures 


and the foreſt laws were the ſource of endleſs jcalouſics and diſcontents, and 


often led to public diſorders. The foreſt laws were firſt introduced by the 
Conqueror, to protect his favourite diverſion of hunting. It was not ſuffi- 
cient that this mighty hunter aſſigned certain tracts of land, the property of 


his ſubjects, to be converted into foreſt; that he diſpeopled and made deſolate 


whole diſtricts of cultivated country; but to ſecure the full enjoyment of it, 
he cauſed regulations to be framed, calculated to reſtrain every minute inva- 
ſion of this new inſtitution, The œconomy of the foreſt occaſioned a number 
of grievous penalties : offences reſpecting vert and veniſon were puniſhed 
with barbarous mutilations ; and other delinquencies with fine and impri- 
ſonment. A regular ſeries of courts was erected to be held at ſtated periods; 
in one of Which the judges obtained the diſtinguiſhed ſtyle of Juſtices in 
Eyre. * | | 


Tur fruits and conſequences of the feudal conſtitution made another, and 


no ſmall part of the grievances then complained of, and were borne with 
great impatience by both people. The Engliſh, who had voluntarily con- 
ſented to the introduction of tenures only as a fiction affording a baſis for a 
military policy, ill-endured the oppreſſive concluſions drawn from that eſta- 
bliſhment; concluſions which, with reſpect to them, had no foundation in 
reaſon or truth. Poſſeſſed of their land long before William entered the 
country, they revolted with indignation at the obligations by which they 
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were now faid to be bound to their lords. Feeling the burthens of this new 
ſtate, they ſighed after that freedom which they had enjoyed under their 

Saxon kings; and, in their diſcourſes with the Normans, inſtilled into them 

a perſuaſion, that other conditions of ſociety, and other inſtitutions than thoſe 

which they laboured under, would conſiſt with a well-ordered government. 

Nor were the Normans themſelves ſatisfied with the encreafing burthens of. 
their own polity, thich had accumulated much beyond their original defign- 
in eſtabliſhing it. It was little recompence to a great lord, that he could. 
exerciſe the like ſovereignty over his tenants which he himſelf ſuffered from, 
the king; and the rear vaſlals, who were moſtly Engliſh, without any power 
to compenſate themſelves, were in a ſtate of ſociety truly deplorable; 
Theſe confiderations united the nation in a common cauſe. The cry was. 
for the reſtoration of the laws of Edward the Confeſſor, as the conciſe way of 
repealing all the preſent innovations, 

Bor the abolition of a ſyſtem to which the kingdom had conformed for 
fome years, could hardly be obtained ; it was as much as could be expected to- 
procure ſome alterations that would temper and abate the extreme evils 
complained of. This was done by charters granted by ſeveral of our 
kings. | 
HEexxy I. poſſeſſed of the throne by a precarious title, endeavoured to- 
conciliate the people by conceſſions of this kind. A formal charter was 
ſigned by the king. In this he abrogated, in general words, all abuſes that 
had lately crept in; and declared, that no reliefs ſhould be taken but ſuch 
as were juſt and lawful, He diſclaimed any right to exact money from his. 
barons for licence to marry their daughters, or other females ; and engaged- 
to give all female wards in marriage by the advice of his barons. The 
dower of widows. was. ſecured ; and the king engaged not to give them in 
marriage without their conſent. The widow or ſome other relation was to 
have the cuſtody of the lands and perſon of their children. All barons were 
enjoined to act in the like manner towards their vaſſals. 

Havixc made theſe, with other ordinances relating to crimes and pu- 
niſhments, he expreſly confirmed the laws of Edward the Confeſſor, cum illis: 
emendationibus. quibus pater meus ea emendavit concilio baronum ſuorum (a). Thus 
were ſome branches of the feudal law, in a degree, checked in their growth, 
while the body remained firmly rooted. 

Tuis charter was confirmed by Stephen (5), who alſo granted another, 
merely to ſecure the liberties of churchmen; to which order he had been 


(a) Blac, Tracts, 2 vol. pa. 8. (5) Ibid; 9. 
yy moſtly 


ERHQ S414; 


moſtly indebted for the poſſeſſion of the crown (a). The charter of Henry I. 
was alſo confirmed by Henry II. (3). 


HowEves, this charter did not reach all the miſchiefs that prevailed in 
the kingdom; nor were the proviſions which it did contain faithfully ob- 
ſerved. They, with all the rights of the people, were trampled on by ſuc- 
ceeding monarchs. The unſtable nature of government in theſe times made 
the condition of the people depend very much on the character of their 
kings; a circumſtance which was happily experienced in the reign of John. 
With all that violence which hurried him on to ſport with the liberties of 
a people, this prince wanted the firmnefs neceſſary to command reſpect and 
obedience ; and while he excited their reſentment by a wantonneſs of ty- 
ranny, he encouraged their reſiſtance by his puſillanimity. Exaſperated ar 
repeated inſults, his barons aſſembled, and with arms in their hands de- 
manded of him a charter which might ſecure their property and perſons 
from future invaſions of power. A convention was ſoon held between the 
king and his people in an open field, called Runnymede, near Staines, in all 
the terrors of martial preparation, The king encamped, with ſome few 
adherents, on one fide ; the barons on the other. After ſome days of debate 
and conſideration, the barons drew up a ſet of capitula, or articles, con- 
taining the heads of grievances, grounded upon the charter of Henry I. 
which, with ſome ſmall deviations to which they acceded, were then thrown 
into the form of a charter; to which the king affixed his ſeal. 

Ta1s charter of king John, uſually called Magna Charta, and the Charter of 
Liberties, is more full and explicit than that of Henry I. In this, reliefs were 
fixed at a certain ſum ; many regulations were made concerning wardſhip 
and marriage, the rights, of perſons, and the adminiſtration of juſtice ; all 
which will be conſidered in the ſucceeding reign, when Magna Charta was 


confirmed, with ſome alterations, by Henry III. ; this of Henry IIl. being 


the Great Charter, which is always referred to as the baſis of our law and 
conſtitution ; while the charter of John is only remembered as a monument 
of antiquity. One very ſtriking proviſion of John's charter, which is left 
out in that of Henry III. deſerves our notice. It is there declared, that no 
ſcutage or aid ſhall be levied on the ſubject i per commune concilium regni 
naſtri; except in the three caſes in which a feudal lord was entitled to the 


aſſiſtance of his vaſſal ; namely, on marriage of his daughter, on making his 


ion a knight, and to redeem his perſon from captivity, a reſtriction that was 


(a) Blac, Trac. 2 vol. pa. 10. (b) Ibid. 11, 
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declared by the charter to hold good, not only between the King and his 
tenants, but between every lord and his tenants. In order to afſemble the 
commune cencilium regni to aſſeſs ſuch ſcutages and aids, the king engaged to 
ſummon all archbiſhops, biſhops, abbots, earls, and greater barons fgillatim 
per litteras; et preterea, lays he, faciemus ſummoneri in generali per vicecomi- 
tes, el ballivos neſiros, omnes illos qui de nobis tenent in capite; a pallage that 
ſeems, beyond all controverſy, to point out the conſtituent members of the 
great council of the kingdom in thoſe days. 

SEVERAL originals of this charter were executed by the king. It is ſaid), 
that one was depoſited in every county, or at leaſt in every dioceſe (a). 
In purſuance of one of the proviſions in the charter, twenty-five barons were 
elected as guardians of the liberties of the people, who were to ſee the con- - 
tents of it properly executed; but the troubles that ſoon followed, from the 
faithlefineſs of the king, prevented this ſcheme of reformation. The king 
died in the next year, and left the kingdom in all the horrors of a civil 
war, 

We ſhall now conſider the kings whoſe reigns fall within this period, in 
their character as legiſlators. We have before ſeen, that William the 
Conqueror, befides confirming the laws of the Confeſſor, made ſome him- 


ſelf, which effected no inconſiderable alteration, by introducing tenures, and 


the trial by duel, in criminal queſtions. Beſides theſe expreſs ordinances, he 
contrived all means of ingratting the laws of Normandy upon the common 
law : for this purpoſe, he appointed all his judges from among his Norman 
ſubjects, and made that language be taught in ſchools (5). By the conſtitu- 
tion of his courts of juſtice, and every act of his adminiſtration, he did all 
in his power to change the juriſprudence of the country, 

We hear nothing of Rufus as a legiſlator ; nor are there any laws of 
Henry I. except his charter ; but there 1s every reaſon to believe that prince 
attended to the improvement of the law. He was himſelf a man of learning, 
and had a diſpoſition to quiet the minds of his ſubjects by a good admini- 
{tration ; therefore the laws which go under his name may be conſidered as a 
compilation, at leaſt, made in his reign, and as an inſtance of his attention 
to the ſubject of legiſlation. 

Tux reign of Stephen was a period of continual war and diſturbance, and 
therefore gave little room for improvement in lege eſtabliſhments, How- 
ever, the introduction of the books of canon and civil law muſt have contri- 
butcd to the great advances made in the time of his ſucceflor, Henry II.; 


{a) Chron, Dunſt. (5) Wilk. Leg. Sax. 289, 


for 
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for tho' there was always an extreme jealouſy in the practicers of the com- 
J * P 


mon law againſt thoſe two laws, it went no further than to an excluſion of 
their authority as ſuch : they were till cultivated by them as branches of 


the ſame ſcience, and muſt have had a great effect in poliſhing and im- 


proving our municipal law, 


Tus wiſe adminiſtration of Henry II. operating on the advantageous cir- 
cumſtances concurring in the latter end of his reign, when all things were 
reduced to peace, contributed-more to advance our legal polity than all the 
preceding times from the Conqueſt. Without recapitulating what has been 
before related, let any one compare the work of Glanville with the laws (or, 
as it might more properly be called, the ra of law in tle time) of Henry l. 
the great regularity in the order of proceeding, and the refinement with 
which notions of property were treated, and he will ſee the great ſuperiority 
of the later reign in point of knowledge. It is probable, the additions and 
amendments made in the law in this kingdom, were, by this prince, tranſ- 
planted into Normandy, and occafioned a ſtill further improvement in the 
law of tenures ; as the lawyers were, by theſe communications, engaged in a 
kind of competition to enlarge and poliſh the ſame ſubject of enquiry. The 


whole of our municipal law was improved to a high degree during the reign 


of this king, and became a foundation for the acceſſions it received in the 
time of Richard and John, and more particularly in the reign of Henry III. 


IT does not appear that Richard took any part himſelf in contributing to 
further the great defigns of his father, in matters of municipal regulation, 
but left things to the courſe they had been put in by him. However, this 
prince ſtands very high in the hiſtory of maritime juriſprudence. On his 
return from the Holy Land, while he was in the Ifland of Olcron, on the coaſt 
of France, he compiled a body of naval laws. Theſe were deſigned for the 
keeping of order, and the determination of controverſies abroad; and the wildom 
with which they were framed, has been evinced by the general reception they 
have met with in other nations (a). King John did nothing memorable in 
the way of legiſlation in this kingdom; however, he has the praiſe of having 
firſt introduced the Engliſh laws into Ireland, where he inſtituted ſheriffs and 
other officers to interpret and execute them. He appointed a grand juſticiar 
to preſide over the law in that kingdom (2). 


Taz monuments which remain of the legiſlation of theſe times are not 
very numerous. They confiſt of ſome laws, charters, and law treatiſes, 


(a) 4 Blac, 423, (6) Tyrr. 2. p · dog. 
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Or the laws of William the Conqueror, ſome are in Norman French, 


reign (5). There follow ſome other laws of William in the form of a char- 


of enqu'ry concerning the extortion and abuſes of ſheriffs, and the aſſiſe of arms. 


e M6 


and ſome in Latin. The firſt fifty capitula in Norman-French are what, 
Ingulphus fays, he brought down to his abbey of Croyland, as thoſe which 
the king had confirmed, and commanded to be obſerved throughout En- 
gland (a). Though the time when they were enacted is not mentioned, it 15 
tolerably clear, that it was not long after Ingulphus went to London on the 
affairs of his monaſtery, in the ſixteenth year of William's reign. Theſe 
therefore were, probably, ſuch alterations and additions as he choſe to make 
in the laws of Edward, which had been allowed in the fourth year of his 


ter; and as the firſt moſtly concerned the criminal code, theſe latter conſti- 
tute ſome alterations in the civil. Theſe are in Latin, in the form of a 
charter, and go from the fifty-firſt chapter to the fixty-feventh incluſive. 
There are alſo ſome others in the form of a charter, which, together with the 


preceding, make, in all, eighty-one capitula of laws of William the Con- 
queror. 


There are no laws remaining of William Rufus, if any were made; nor of 
Henry I. excepting his charter. Thoſe that uſually go under the title of laws 
of this King, and are entered in the red book of the exchequer, ſeem to have 
been reduced into that form by ſome perſon of learning, as containing a ſketch 
of the common law then in uſe ; a manner of entituling treatiſes not then un- 
common; for there is now to be ſeen a manuſcript of Glanville, in the 
Cottonian collection, which bears the title of Laws of Henry II. (c). There 
is no evidence that theſe laws were enacted by the great council, or granted 


by any charter. They contain ninety-four capitula, and are to be found in 
Lambard and Wilkins, 


Wr have no remains of legiſlation in the time of Stephen. The laws of 
Henry II. are the Conſtitutions made at Clarendon, anno 1164, and the ſtatutes 
made at Northampton, anno 1176. The firſt fourteen of the Conſtitutions of 
Clarendon made ſeveral alterations in the civil and criminal part of our laws; 
the remaining ſixteen concern. ecclefiaſtical affairs, and contain thoſe points 
which were diſputed between Henry and Becket, and between this kingdom 
and the ſee of Rome. 


f 


Bes1DEs laws, there remain ſome public acts of this reign; as, ſome articles 


e, (b) 2 Tyrr, p. 69. (c) Claud. D. 2. 
During 
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During the reigns of Richard and John, there are no laws which can be pro- 
perly ſo called; but there are commiſſions and ordinances of a public nature 
reſpecting the adminiſtration of juſtice, and the like. In the reign of the 
former, there are ſome articles of the crown, with the forms of proceeding in thoſe 
pleas, and directions for preſerving the laws of the foreſt (a). 

Bs ps the laws of theſe kings which have been mentioned, there are 
many other proviſions made in theſe reigns, which may be found, arranged 
in the order of time in which they paſſed, in the Codex Legum veterum in- 


tended for publication by Spelman, and now annexed to the end of Wilkins's 
Anglo-Saxon Laws (6).. 


Bur the great monuments of this period are the charters. Under this 
title may be reckoned thoſe laws of William the Conqueror which we have 
Juſt noticed to have paſſed in that form. But the charters, properly ſo called, 
and which have become ſo famous on account of the object they all had in 
view, namely, the removal. and redreſs of certain grievances, are the fol- 
lowing: 

Tus charter of Henry I., containing eighteen chapters; that of Stephen, 
containing thirteen chapters; that of Henry IL containing only two chapters, 
and expreſſed in very general terms; the Capitula Baronum, being thoſe heads 
of grievances which were propoſed: by the barons to John to be redrefled ; 
and the Magna Charta of that king, drawn up in purſuance of them: theſe 
are all to be found in the late Mr. Juſtice Blackſtone's correct edition of the 
charters (c). 

Tue ſtatutes, or affiſe, as they were called, made at this early period, 
deſerve a more particular conſideration. It has been before obſerved, that 
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our law is compoſed of the cuſtom of the realm, or leges non ſcriptæ, and the 


ſtatutes, or leges ſcriptæ. Our lawyers have made a diſtinction among ſtatutes 


themſelves; they have diſtinguiſhed between ſtatutes made before the 


time of memory, and thoſe made ſince. The time of memory has been fixed, 
in conformity with a proviſion made in the time of Edward I. for ſettling 
the limitation in a writ of right; which was by ſtat. 1 Weſt. c. 39. fixed at 
the beginning of the reign of Richard. Though the limitation in a writ of 


right has been ſince altered, this period has been choſen as a diſtance of very 
high antiquity, at which has been fixed /e time of memory, as it is called; fo 


(a) 2 Tyrr, p. 578. (6) See the preface to Wilk. Ang. Sax. Laws. (c) Blac. Tracts, 2 vol. 
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that every thing before that period is ſaid to have happened before the time 
of memory, | 


Tuosz ſtatutes which were made before the time of memory, and have 
not ſince been repealed nor altered by contrary uſage, or ſubſequent acts of 
parliament, are conſidered as a part of the /eges non ſcripte ; being, as it were, 
incorporated into, and become a part of, our common law: and notwith- 
ſtanding copies of them may be found, their proviſions obtain at this day, 
not as acts of parliament, but by immemorial uſage and cuſtom ; of which 
kind is, no doubt, a great part of our common law (a). 


Laws were termed ſometimes af/i/e, ſometimes conſtitutiones; tho' the moſt ſo- 
lemn and uſual way of ordaining laws was to get the concurrence of the commune 
concilium regni. It ſhould ſeem, that in theſe times the king took upon himſelf 
to do many legiſlative acts, which, when conformable with the eſtabliſhed 
order of things, were readily acquieſced in, and became the law of the land. 
Indced, the very frame of ſuch laws as were ſanctioned with all poſſible for- 
malities, carried in them very much the appearance of regal acts: if a law 
paſſed concilio baronum ſuorum, it was ſtill rex conſtituit. Of the laws of 
William the Conqueror, tho in ſome parts they ſpeak as if in the language 
of the great council, atuimus, volumus, precipimus ; yet in others they ſpeak 
in the perſon of the king only, Hoc quoque præcipio, et probibeo (b). The form 
of acharter, in which the king is confidered as a perſon granting, was a very com- 
mon way of making lawsat this time ; and this carries in it the ſtrongeſt proof 
of the ſentiments entertained in thoſe ages concerning legiſlation : tho? it is 
to be remembered, that theſe charters, by the ſolemnities attending the exe- 
cution of ſome of them, might be regarded as having all the validity of laws ; 
as the charter of king John, to which the barons of the realm were parties. 


However, there were ſeveral other charters which ſeem to have no authority 


but that of the ſovereign. Indeed, ſeveral laws, or M, even fo low down 
as Henry Il. and the reigns of Richard and John, vouch no other ſanction 


but rex conflituit, or rex præcetit, tor every thing they command or direct. 


Tart. is no way of accounting for this extraordinary appearance of theſe 
old laws, but by ſuppoſing the ſtate of our conſtitution and laws to have been 
this : That the judicature of the realm being in the hands, and under the 
guidance of the king and his juſtices, it remained with him to ſupply the 
defects which occaſionally appeared in the courſe and order of proceeding ; 


; which being founded originally on cuſtom and uſage, was, in its nature, more 


(4) Hale Hiſt, 3, 4. (2) Wilk, 217, 218. 
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ſuſceptible of modification than any poſitive inſtitution, that could not be 
eaſily tampered with, without a manifeſt diſcovery of the change. Thus, in 
an unlettered age, it was convenient and bencficial that the King ſhould exer- 
ciſe this ſuperintendence over the laws, by declaring, explaining, and directing 
what his juſtices ſhould do in particular caſes ; and ſuch directions were very 
readily received as poſitive laws, always to be obſerved in future; and no 
doubt hundreds of ſuch regulations were made, of which we have at preſent 
no traces. While this ſupreme authority was exerciſed only in furtherance 
of juſtice, by declaring the law, or even altering it, in inſtances which did 
not much intrench upon the intereſt of the great men of the kingdom, it 
was ſuffered to act at freedom. But no alteration in the law which affected 
the perſons or property of the barons, could be attempted with ſafety, 
without their concurrence in the making of it; as, indeed, it could not 
always be executed without the affiſtance of their ſupport. Thus it happen- 
ed, that when any important change was meditated by the king, a commune 
conciuum was ſummoned, where the advice of the magnates was taken; and then 
the law, if paſſed, was mentioned to be paſſed with their concurrence. On 
the other hand, had the nobles any point which they wanted to be authoriſed 
by the king's parliamentary concurrence, a commune concilium was called, if 


the king could be prevailed on to call one; and if the matter was put into 


a law, the king here was mentioned to have commanded it, at the prayer and 


requeſt of his barons : ſo that, one way or other, the king is mentioned in all 


laws as the power which gives life and effect to the whole. 
As laws made in the ſolemn form by a commune concilium were upon points 


of great importance, and often the ſubject of violent conteſt; they were in 


the nature of compacts between the parties intereſted, and were ſometimes 
paſſed a and executed with the ceremonies ſuitable to ſuch a tranſaction. The 
Conſtitutions of Clarendon (which too were called the antient law of the king- 
dom, and therefore was only to be declared and recognized as ſuch), were paſſed 
in that way. Becket and all the biſhops took an oath to obſerve thoſe laws; 
they then ſigned them and put their ſeals to them, all except Becket. The laws 
were drawn in three parts. One counterpart, or authentic copy, was given to 
Becket, another was delivered to the archbiſhop of York, a third was retained 


by the king himſelf, to be enrolled among the royal charters (a). The Magna 


Charta of king John was executed with fimilar ſolemnity, and bore a fimilar 

appearance of a; compact between the king and his nobles. It was no uncom- 

mon thing, that the makers, as well as the people, ſhould be ſworn to obſerve 
5 (̃̃.«)] Litt. Hen. II. vol. 4. p. 26. 
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HISTORY ON T HE 


laws; the afiſce latute, et juratæ, as mentioned by Bracton, conſtituted an 
article of enquiry before the juſtices in eyre in the reign of Henry III. 
THERE are extant records of proceedings and pleas in the reign of king 


John, and ſome relating to the revenue ſo early as the reign of Stephen (a). 


Among the remains of antiquity we muſt not forget the famous Doomſday 
Book, which, tho' not ſtrictly a monument of a legal nature, yet has this con- 
nexion with our Hiſtory of our Law, as it is ſaid to have been made with a 
view to the eſtabliſhment of tenures. This book contains an account of all 
the lands of England, except the four northern counties; and deſcribes the 
quantity and particular nature of them, with their rents, and names of their 
poſſeflors. King Alfred is ſaid to have compoſed a book of this kind about 
the year goo, of which this was in ſome meaſure a copy. This work was begun 
in 1080, and completed in fix years (5). The Black and Red Book of the 
Exchequer may be confidered as more nearly connected with our ancient laws 
Fong the foregoing work. | 

Turk are two treatiſes written in the reign of Henry II. which contri- 
bute greatly to illuſtrate the ſtate and hiſtory of our law: the one is the 
Dialogus de Scaccario; the other is the Tractatus de Legibus Angliæ, by 
Glanville. | 

Tur Dialogus de Scaccario has generally paſſed as the work of Gervaſe of 
Tilbury ; but Mr. Madox thinks it was written by Richard biſhop of London, 
who ſucceeded his farher in the office of treaſurer, and was therefore well 
qualified to write ſuch a book. 'This book treats, in the way of dia- 
logue, upon the whole eſtabliſhment of the exchequer, as a court and an 
office of revenue; giving an exact and ſatisfactory account of the officers 
and their duty, with all matters concerning that court, during its higheſt 
grandeur, in the reign of Henry II. This is done in a 3175 ſomewhat ſu- 
perior to the common law Latin of thoſe days. £44? STEIN 

GLanviLlLe's work is of a very different ſort : this i 1s written without any 
of the freedom or elegance diſcoverable in the other; and has all the for- 
mality and air of a profeſſional work. It is entitled, 2 ractatus de Legibus er 
Conſuetud/nibus Regni Anglia ; but, notwithſtanding this general title, it is 
confined to ſuch matters as were the objects of juriſdiction in the curia regis. 
Having ſtated this as the limit of his plan, the author very rarely travels out 
of it. Glanville's treatiſe confiſts of fourteen books ; the firſt two of which 
treat of a writ of right, when commenced originally in the caria regis, 
and carry the reader thro' all the agen of it, from the nenen to the 


(a) Mad. Hiſt, Diſ. Epiſt. (6) Vid. Spelm, Gloff, % 00m 
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appearance, counting, duel, or aſſiſe, judgment and execution. In the third, 


he ſpeaks of vouching to warranty; which, being added to the two former 
books, compole a very clear account of the proceeding in a writ of right for 
recovery of land. The fourth book is upon rights of advowſon, and the 
legal remedies relating thereto, The fifth is upon actions to vindicate a 
man's freedom: the ſixth, upon dower. The ſeventh contains very little 
concerning actions; but conſiders the ſubjects of altenation, deſcent, 
ſucceſſion, teſtaments, and the like. The eighth is upon final concords: 
the ninth, upon homage, relief, and ſervices: the tenth, upon debts, 
and matters of contract: the eleventh, of attornies. Having thus dif- 
poſed of actions commenced originally in the curia regis, in his twelfth 
book he treats of writs of right brought in the lord's court, and the remov- 
ing of them from thence to the county and curia regis; which leads him to 
mention ſome other writs determinable before the ſheriff. In his thirteenth 
book he ſpeaks of aſſiſes and diſfeiſins. The laſt book is wholly upon 
plcas of the crown. | 

Tur ſubject of this treatiſe is all along illuſtrated with the forms of writs ; 
a ſpecies of learning which was then new ; was, probably, brovght into 
order and confiſtency by Glanville himſelf; and firſt exhibited in an intelli- 
gible ſyſtematic way in this book. 

THx method and ſtyle of this work ſeem very well 3 to the ſub- 


ject: the former opens the matter of it in a natural and perſpicuous order; 


while the latter delivers it with ſufficient ſimplicity and clearneſs. However, 
the latinity of it does not ſatisfy every taſte ; the claſſic ear revolts at its 
ruggedneſs ; and the curſory reader is perpetually impeded by the peculiar 
phraſeology of it. But the language was not adopted without defign ; the 
author's own account of it is this: he vulgari, et verbis curialibus utens, ew 


induſtrid, ad notitiam comparandam eis, qui hujuſmodi vulgaritate minus ſunt exer- 


citati (a). The author preſerves. exactly the plan of his language ; for a 
perſon who reads the book thro”, cannot fail of finding an explanation of any 
difficulty he may have met with at firſt: the recurrence of the ſame words 
and modes of ſpeaking makes Glanville his own interpreter. When the 
ſtyle of Glanville is maſtered in this way, it will appear that many cramp 
ſentences have been rendered ſuch, throꝰ too great an anxiety to expreſs the 
author's meaning; and perhaps it will not be an affectation of diſcernment 
to ſay, that the plain Engliſh which it is thus attempted to convey, may be 
ſeen thro” the aukward dreſs which this Latiniſt has ſpread over It, 


(a) Prolog. ad finem, 
2 2 | Ir 
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Ix Glanville confines himſelf to a part only of our law, he treats that part 
with ſuch conciſeneſs, and ſometimes in ſo deſultory a way, that his book is 


the CONG. to be conſidered rather as a compendium, than a finiſhed tract. However, 
b | 


it is a venerable monument of the infant ſtate of our laws ; and as fuch 
will always find reception with the juridical hiſtorian, when thrown afide 
by the practiſing lawyer. 


Ir has been a general perſuaſion, that the writer of this book was 
Ranulpbus de Glanvilli, who was great juſticiary to Henry II. This great 
officer, tho' at the head of the law, was as much a political as a judicial 
character: and it ſeems, that Glanville was alſo a military man; for he led 
the king's armies more than once, and was the commander who took the 
king of Scots priſoner. It might therefore te doubted, whether a perſon of 
this deſcription was likely to be the author of a law-treatiſe containing 
a detail of the practice of courts in conducting ſuits. There was a 
Ranulphus de Glanvill who was a juſtice itinerant (a), and who, it is ſaid, 
was a juſtice in the king's court towards the cloſe of this reign. If the 
author was really of this name, it may be doubted whether it was not the 
latter of theſe two perſons. Perhaps, after all, it may be aſcribed to the 
great juſticiary for no other reaſon than becauſe he preſided over the law 


at thetime it was written, and might be the promoter of the work, and patron 


to its author. Whatever doubt there may be concerning the author, there is 
no queſtion but it was written in the reignof Henry II. : there are many internal 
marks to prove it to be of that period; and from one paſlage, it is clear it 
was written () after the thirty-third year of that king. If Glanville is the 
earlieſt writer in our law, from whom any clear and coherent account of it 
is to be gotten ; this book is alſo ſaid to be the firſt performaiice that has 
any thing like the appearance of a treatiſe on the ſubject of juriſprudence 
ſince the diſſolution of the Roman empire (c). 


Wren this book is conſidered with a view to the progreſs of our law, it 
makes a remarkable event in the hiſtory of the new juriſprudence. Not- 
withſtanding the attempts of William the Conqueror to introduce the 
Norman laws, and the tendency in the ſuperior courts to encourage every 
innovation of that Kind, not much had yet been done of a public and autho- 
ritative nature to confirm that law in oppoſition to the Saxon cuſtoms. The 
laws of William, except thoſe concerning tenures and the duel, were in the 
ſpirit and ſtyle of the Anglo-Saxon laws: the ſame may be ſaid of thoſe 


(a) Vid. Leg. Ang. Sax. (3) Glanv. 8 lib. c. 2, 3. (c) Barr. Stat. 
| | which 


E N'G'L 1'S'H' L AW. 
which go under the name of Henry I. It is obſerved, that the Conſtitutions 
of Clarendon, made about the eleventh year of Henry II. are in the ſcope of 
them, as well as the ſtyle and language, more entirely Norman, than any 


laws or public acts from the Conqueſt down to that time (a). It was not, 
then, till the reign of this prince that the Norman law was completely fixed 


here; and when it was firmly eſtabliſhed by the practice of this long 
reign, and had received the improvements made by Henry under the advice 


of Glanville, then was this ſhort tract drawn up for public uſe. It is 
probable this was done at the king's command, as a guide to the practice of 
the law, to make known the improvement he himſelf had made, and to effect 
a more general uniformity of law and practice thro' the kingdom. The 
work of Glanville, compared with the Anglo-Saxon laws, is like the code 


of another nation ; there is not the leaſt feature of reſemblance between. 
them. 


Writs the Norman law was eſtabliſhing itſelf here, that nation gradually 
received an improvement of their own polity from us. The two nations had 


ſo incorporated themſelves, that the government of both was carried on upon 


the like policy, and the laws of each were reciprocally communicated ; a 
conſequence not at all unnatural, while both people were governed by one 
prince. Much more had been done, of late, in this. country than in Nor- 
mandy to forward the advancement of law ; and the treatiſe of. Glanville 
having reduced it into form, the Normans, about the reign of king John, 
made a digeſt of their laws, in imitation of the Engliſh work. This is called 


the Grand Couſtumier of Normandy ; a work ſo like. Glanville, that ſhould 


there remain any doubt of its being formed upon that model, there-can be 
none of the great ſimilarity between the laws of the two nations at that 
time. + | | 

THER is an ancient treatiſe of the Scotch law, called Regiam Meajetatem, 
which bears a ſtill nearer reſemblance to Glanville ; and from the cloſeneſs 
of their agreement, there remains no doubt but one is copied from the other ; 
tho' the merit of originality between them has occaſioned ſome diſcuſſion. 


An eſſay has been written expreſly on this ſubject, in which it is ſaid to 


be clearly proved, by the internal evidence of the two books, that Glanville 


is the original. It is obſerved by that writer, that Glanville is regular, me- 
thodical, and confiſtent throughout; whereas the Regiam Majeſtatem goes out 
of Glanville's method for no other aſſignable reaſon than to diſguiſe the mat- 
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AP. 111, h : : | * 7 7. 
tradictory (a). To this obſervation upon the method of the Regiam Majeſta- 


WILLIAM 


the CONQ. 


to 


JOHN. 


tem, it may be added, that, upon a compariſon of the account given of things 
in that and in Glanville, it plainly appears the Scotch author is more clear, 


_ explicit, and defined; and that he writes very often with a view to explain 


the other. This is remarkable in numberleſs inſtances all thro' the book, 
and is perhaps as decifive a mark of a copy as can be. Again : the other 
Scotch laws which follow the Regiam Majeſtatem in Shene's collection, con- 
tribute greatly to confirm the ſuſpicion, Theſe, as they are of a later date 
than ſeveral Engliſh ſtatutes which they reſemble, muſt be admitted to be 
copied from them; and ſo cloſely are the originals followed, that the very. 
words of them are taken. This is particularly remarkable of the reign of 
Robert II. in which is the ſtatute quia emptores, and others, plainly copied 
from our laws, without any attempr to conceal the imitation. Theſe laws, 
at leaſt, can impoſe upon no one; and when viewed with the Regiam Maje- 
ſtatem at their head, and compared with Glanville and the Englith ſtatute- 
book, they ſeem to declare very intelligibly to the world, that the Scotch 
juriſprudence 1s borrowed from ours. | 


Tus Regiam Majeſtatem is ſo called, becauſe the volume opens with thoſe 
words: the prologue to Glanville begins Regiam poteſtatem. This whim of 


imitation is diſcoverable among our own writers. Fleta begins his Proœmium 


in the ſame way, and goes on, for ſeveral lines, copying word for word from 


Glanville, 


Taz law-language of theſe times was Latin or French, but moſtly Latin. 
The only laws of this time promulgated in Norman-French, were thoſe 
which compoſe the firſt collection of William the Conqueror. All the other 
laws from that time to the time of Edward I. are in Latin. There are fome 


few charters of the firſt three Norman kings which are either in Anglo- 


Saxon or in Latin, with an Engliſh verſion ; of which ſort there are ſeveral 
now remaining in the Cottonian and other collections (3). 


Wiruovr doubt the Norman laws of William were proclaimed in the 
county court in Anglo-Saxon, for the information of the Engliſh, who ſtill 
continued to conduct buſineſs there in their own language, as they did in 


(a) The treatiſe here alluded to is written by Mr. Davidſon, of Edinburgh. I have not 
been able to get a ſight of it, and am obliged to the preface to the new edition of Glanville 


for this account of it. (b) 2 Tyrrell, 101. 
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all inferior courts: but in the curia regis and ad ſcaccarium William obliged 
them to plead in the Norman tongue, as moſt confiſtent with the law there 
diſpenſed, and beſt underſtood by the juſtices. However, notwithſtanding 
this language was uſed in pleading and argument, all proceedings there, when 
thrown into a record, were enrolled in a more durable language, the Latin. 
'This was the language in which all writs, laws, and charters, whether public 
or private, were drawn : ſo that the Norman tongue was of no extenſive uſe 
here; nor was it till the time of Edward I. that French became of common 
uſe in the laws, parliamentary records, and law-books ; and then they did not 
uſe the corrupt Norman dialect, but the language of Paris. 


Ir is believed that few were learned in the laws before the Conqueſt, except 
the clergy. The warlike condition in which that people lived, and the 
extreme ignorance which univerſally prevailed among the laity, left very 
little ability for the management of civil affairs to any but the clergy, who 
poſſeſſed the only learning of the times; therefore, in the time of the Con- 
queror, in the great cauſe between Lanfranc and Odo biſhop of Baicux, it was 
Agelric biſhop of Chicheſter to whom they looked for direction. He was 
brought there, ſays an old writer (a), in a chariot, to inſtruct them in the 
antient laws of the kingdom, ut legum terre ſapientilſi imus. It was the ſame 
long after the Normans ſettled here. 


Ix the time of Rufus, one Alfwin, rector of Sutton, and ſeveral monks of 
Abingdon, were perſons ſo famous for their knowledge in the laws, that they 
were univerſally conſulted, and their judgment frequently ſubmitted to by 
perſons reſorting thither from all parts (3). Another clergyman, named 
Ranulph, in the ſame reign obtained the character of invickus cauſidicus. So 
generally had the clergy taken to the practice of the law, at that time, that 
a cotemporary writer ſays, nullus clericus niſi cauft dicus. The clergy ſeem to 
have been the principal practicers of the law, and were the perſons who moſtly 


vlled the en of juſtice. 
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Magna Charta—Tenures—Alienation—Mortmain—Communia placita non ſequan- 
tur Curiam noſtram—Fuſtices of Aſiſe—Amercements—- Chap. 29—Pregcipe 
in Capite—Sheriff*s Criminal Fudicature—T he Writ de Odio et Aid - Charta 
de Foreſts —T he Judicature of the Foreſk— Puniſhments—Charters confirmed 
Statutum Hiberniz—Statute of Merton-—Of Commons—Of Special Baſtardy— 
Ranks of Perſons —Of Villenage—Of Free Services—Of Serjeanty—Scutagium — 
Homage and Fealty—Of Gifts of Land By whom—To_ whom—Qf . Simple 
Gifts—Of Conditional Gifts—Of Reverfions—Gifts ad 7. erminum—Livery— 


Rights — Teftaments—Ecclefiaſtical Furiſdiftion therein—Of Deſcent —De Partu 
Suppaſito — Of Partition. 


AVING travelled through the early periods of our wick 1 the 
profound darkneſs of the Saxon times, and the obſcure miſt i in which 

the Norman conſtitutions are involved; we approach the confines of known 
and eſtabliſhed law. In the reign of Henry III. begins the order of ſtatutes 
on which legal opinions may be grounded with certainty. Whatey er ſtatutes 
were paſſed before this reign, and whatever remembrance we may have of 


them in annals and hiſtories of the time, they are confidered as little more 


than remains of antiquity, that illuſtrate indeed the enquiries of the curious, 


but add nothing to the body of legal learning. Magna Charta, and the ſtatutes 


of Merton and Marlbridge, paſſed in this reign, lie within the pale of the 
Engliſh law, as now underſtood ; and furniſh topics for argument, and grounds 
for judicial deciſion. From this time, the hiſtory of our law becomes more 
authentic, certain, and curious. The conſtitutions now made, produced 

determined effects ; we can trace how they were afterwards altered and modi- 


Bed; 


E NM G IIS H 1. 4 W. 


fied ; can generally fix the æra of ſuch aſteratiomt; and can always reſt ſecure 


in the probability of our deductions, while we behold the conſequences of 
them in the preſent ſtate of our law. 


Ir the ſtatutes furniſh authentic documents on which we may rely with 


confidence, the. grounds and principles of the law are inveſtigated and dit- 
cuſſed by an author of this reign, whoſe work may be conſidered as the baſis 
of all legal learning: the treatiſe of Bracton will enable us to ſpeak decidedly 
and fully upon every title in the law, whether civil or criminal, 'The 
ſketch we have juſt given from Glanville will now be filled up, and its de- 
ficiencies ſupplied ; many of the obſcure hints, the doubts, and ambiguities 


with which that author abounds, will be elucidated ; and the whole of our 


law explained with confiſtency, and upon undeniable authority. Theſe 
are the materials from which the juridical hiſtory of this king's reign 
is to be collected. For the matter which they furniſh; it may not be 
raiſing the expectations of the reader too high, to promiſe him a full gratifi- 
cation of his thirſt for legal antiquities, and the origin of judicial proceedings 
in all their branches. Ir is rather to be feared, that every one may not intire- 
ly aſſent to the reaſon which prevailed with the author for entering ſo mi- 
nutely as he has done into the detail of things; however, it was thought 
that it would be leſs pardonable to give a ſcanty relation, where the curiofity 
of the ſubject depends, very often, upon circumſtances and paſſages compa- 
ratively trifling. 

Taz reign of this king, and the remtaliiet of this Hiſtory, will be divided, 
conformably with the nature of the materials from which it is formed, into 
the alterations made by ſtatute, and thoſe made by uſage and the deciſions of 
courts. Theſe two ſources of variation will be purſued ſeparately, and the 


amendments made by either ſtated diſtinctly, and by themſelves. We ſhall 


firſt confider the ſtatutes ; and begin with Magna Charta, 9 Hen. 3. that being 
the earlieſt we have on record. 

HENRY III. in the firſt year of his reign, on the 1 2th of November 1216, be- 
ing then only nine years old, by the advice of Gualo the pope's legate and of the 
carl of Pembroke, in the grand council of the realm, renewed the Great Charter 
which had been granted by his father, together with ſuch alterations _ 
amendments as the circumſtances of the times had made neceſſary (a). 
the September or November following, a new Magna Charta was ſealed by jm 
pope s legate and the earl of Pembroke, with ſeveral additional im prove: 


0:0: Trad, Intr. 42. 7 WI 


177 


PART I. 
CHAP, IV. 


HENRY III. 


178 


PART 1, 


CHAP, IV. 
WAND 


HENRY 11IT. 


HISTORY OF THE 


ments; at which time the clauſes relating to the foreſt were firſt thrown into 
a ſeparate charter, making the Charta de Foreſtd (a). 


WHEN the king was declared of age, it was thought ſo material an at of 
his infancy as this, ſhould be confirmed ; and he accordingly, an the ninth 
year of his reign, confirmed the act of the pope's legate and the earl of Pem- 
broke; and granted Magna Charta and Charta de Foreſtd in the form in which 
they had ſealed it, and as we now have it (6). 


Tuus was the text of Magna Charta and Charta de Foreſtd, after many 
alterations, finally ſettled ; nor has there in ſucceeding times been any amend- 
ment made therein. The anxiety of later ages has only been to obtain frequent 
confirmations, and a ſtri& obſervance of them; and ſometimes by occaſional 
interpretations to explain any difficulties which might appear in the con- 
ſtruction of them, and enlarge the benefits they were deſigned to confer. 
What were the benefits, liberties, and advantages ſecured to' the people by 


theſe famous charters, and what is the form and ſtyle in which they are con- 


ceived, it is now our bufineſs to enquire. 


Tre copy of Magna Charta in our ſtatute-book is taken from the roll of 
25 Ed. 1. and is only an Inſpeximus of the charter of the ninth of Henry III. 
ſo called from the letters patent prefixed in the name of Edward I. Inspgx1- 
mus Magnam Chartam domini Henrici quondam regis Anglie patris noſiri de 
libertatibus Angliæ, in bæc verba. Then follows Magna Charta nearly in the 
form of that granted by Henry III. 


Macna CHarTA contains fifty-ſeven chapters, compoſing a rhapſody of 
ordinances for the ſettling or amendment of the law in divers particulars, at 
that time, anxiouſly contended for. The whole is ſtrung together with very 
little regard to the ſubje&-matter, If we were to judge of the chief defign 
of the barons in obtaining this charter from the face of the inſtrument itſelf, 
we might be inclined to think, that their great object was to aſcertain the 


ſervices and burthens arifing from tenures; for the firſt fix chapters are 
wholly confined to that ſubject, and many others relate incidentally to that 


point ; the conſequence. of which is, that many parts of this famous charter 
bave become obſolete, and, to a modern reader, almoſt unintelligible. How- 
ever, other parts of it are extremely worthy of notice, even at this day ; as 
they, at the tume, contributed to confirm, if not eſtabliſh, certain branches of 


our juridical conſtitution ; and, what is more material, to lay down certain 


general principles, which have had an extenſive influence on our law in all 


(a) 2 Bla. Tracts, Intro. 52, 60, (b) Ibid. 69. 
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its branches ever ſince; as our civil liberty and private rights became 


thereby better defined, and were conſidered as ſettled on the firm baſis of 
parliamentary recognition. 


To ſee in what manner this was done, it will be proper to ſtate at length 
the ſubſtance of Magna Charta; which we ſhall attempt in an order differing 
from that in which the text appears, but which will, perhaps, bring the 
contents of it into a clearer light than the original appears in. We ſhall 
firſt ſpeak of ſuch proviſions as are of a more general or miſcellaneous 

nature; then thoſe which relate to tenures and property ; after which will fol- 


low the regulations ordained for the adminiſtration of juſtice, whether civil 
or criminal, 


Taz addreſs and general preamble to the charter are deſerving notice, as 
they ſhew the form in which theſe ſolemn acts were uſually authenticated : 
it is in the name of the king: To all archbiſhops, biſhops, abbots, priors, 
« earls, barons, ſheriffs, provoſts, officers; and to all bailiffs, and other 
our faithful ſubjects, who ſhall ſee this preſent charter, greeting. Know 
ye, that we, unto the honour of Almighty God, and for the ſalvation of the 
& ſoulsof our progenitors and ſucceſſors kings of England, to the advancement 
of holy church, and amendment of our realm, of our mere and free will (a), 
have given and granted (5) to all archbiſhops, biſhops, abbots, priors, 
« earls, barons, and to all freemen of this our realm, theſe liberties following, 
eto be kept in our kingdom of England for ever.” 

SUCH is the manner in which the proviſions of Magna Charta are intro- 
duced ; after which comes the firſt chapter, containing a general grant, in 
the following terms: „ Firſt, we have granted to God, and by this our pre- 
© ſent charter have confirmed, for us and our heirs for ever, that the church 
of England ſhall be free, and ſhall have all her whole rights and liberties in- 
« violable. We have granted alſo and given to all the freemen of our realm, 
for us and our heirs for ever, theſe liberties under-written, to have and to 
&« hold, to them and their heirs, of us and our heirs for ever.“ What theſe li- 
berties were we ſhall now enquire, obſerving the order before mentioned. 

IT was ordained, that the city of London ſhall kave all the ancient liber- 
ties and cuſtoms which it had been uſed to- enjoy ; and all other cities and 
towns, and the barons of the cinque or other ports, to poſſeſs all their liber- 
ties and free cuſtoms (c). As many exactions had been made during the 
reigns of Richard and John for making of bulwarks, fortreſſes, bridges, and 


(a) Spontane i et bond voluntate noftrd, (b) Dedimus et conceſſimme (c) Ch, 9. | 
Aa 2 . banks, 
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4 PART I. banks, contrary to law and right; it was declared, that (a) no town or freeman 

4 CHAP. IV. ſhall be diſtrained to make bridges or banks, but only thoſe that were forinerly 

HENRY II. liable to ſuch duty in the reign of Henry II.; a period which was often referred 

to, as an example for correction of enormities, and the due obſervance of the 

laws. For the ſame-reaſon, none were to appropriate to themſelves a ſeveral 

right in the banks of rivers, ſo as to exclude others from a paſſage there, or 

from fiſhing, except ſuch as had that right in the reign of Henry II. (8). 

. All wears in the Thames and Medway, and all over England, were to be 

1 f | deſtroyed, except ſuch as were placed on the coaſt (c). One ſtandard of 

7 | | W and meaſures was eſtabliſhed (d) throughout the kingdom. 

| A PROV1510N was made reſpecting merchant-ſtrangers, which evinces how 

very early a regard was had to the intereſts of trade. Before this it ſhould 

ſeem, that merchant-ſtrangers, tho* in amity, might be laid under certain 

io = : . prohibitions (e); for it was now provided (f), that all merchants, unleſs 

_ they were before publicly prohibited, ſhall have fafe and ſure conduct in the 

, 1 ſeven following inſtances: iſt, to depart out of England; 2dly, to come into 

| | England ; 3dly, to tarry here; 4thly, to go thro' England as well by land 

| | as by water; 5thly, to buy and ſell ; 6thly, without any manner of evil 

| tolls; 7thly, by the old and rightful cuſtoms. But this was only while 

their ſovereign was in amity with our nation; for, in time of war, merchant+ 

1 ſtrangers, enemies, who are here at the beginning of the war, are to be at- 

: tached, without harm of their body or goods, till it is made known to the 

__- king or his chief juſticiar (g) how our merchants are treated in FO wan 
country, and are to be dealt with accordingly, 

TkEsE are the proviſions of the Great Charter which are not eafily re- 

| | ducible to any of the following heads to which we are now proceeding. We 

Tenures. ſhall now ſpeak of the regulations relating to tenures. If any earl, or baron, 

or other perſon holding of the king in chief by knight ſervice, died, and at 

the time of his death his heir was of full age, it was ordained, that he ſhould 

have his inheritance upon paying the old relief; that i is, the earl to pay for 

his earldom 100l. a baron for his barony 100 marks, and the yg of a Knight 

100 ſhillings for every knight's fee; and fo in proportion . 

Ix caſes where the heir was within age at the death of his anceſtor, it was 

provided (i), that the lord ſhould not have the ward of him, nor his land, be- 

3 fore he had taken homage of him; which was ordained in favour of the 

5 p heir; that is, that before the lord ſhould have benefit of the wardſhip, 15 
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| ſhould' be bound to!two-things : iſt, to warrant the land to the heir, and to 
that end the heir might have a writ de homagio capiendo; 2dly, to acquit him 
from ſervice, and other duties to be done and paid to all other lords; both 


which the lord was bound to do, if he had accepted homage of his fenant. 
It was moreoyer declared, that when ſuch a ward came of age, that is, to 
twenty one years, he was to have his inheritance without relief, and without 


fine. However, notwithſtanding ſuch heir within age was made a knight, 


and ſo might be judged fit to do the ſervice. of a knight himſelf, it was pro- 
vided, that tho! this might diſcharge his perſon from ward, y& his land was 
to remain in the cuſtody of his lord till he came of age (a). 

Ox the other, hand, it Was enjoined (b), that the keeper of the land (that 


i, the guardian 'of ach; an heir within age) ſhall only take reaſonable iſſues, 


and reaſonable cyſtoms and ſervices, without making deſtruction and waſte of his 
men, his villains, « or his goods. Where A committee of the cuſtody of the 
king's ward, whether he Was the ſheriff, as was then uſual, or any other 


perſon, was guilty . of waſte or deſtruction, he was to make recompence; 


and the land was to be commuted t to two diſcreet men of that fee, who were 
to account for the ichn. Likewiſe, where the King gave or fold the cuſtody, 
and waſte was done, the cuſtody, was to be. forfeited, and to be committed 
to two perſons of that fee, as before mentioned. It was alſo directed, that 
thoſe who had the ouſtolyogf the land of ſuchl an heir (c), ſhould keep up 


rhe honſes, parks] warrens, ponds, mills, and other things appertaming to 


the land, out of the iſſues and profits thereof; and ſhould deliver to the 
heir, when he came of full age, all his land; ſtored with ploughs and other 
implements, at leaſt in as good condition as he received it in. It was pro- 


vided, that all the above, mentioned regulations ſhould be obſerved in che 


cuſtody of archbiſhopries, biſhoprics, abbies,' priories, churches, and digni- 
ties vacant that belonged to the nn this” NA that the 
cuſtody of them was never to be ſold. — | 


As to abbies not of the king” 8 foundation, it was declared (d), that the Pa- 
trons of them, if they had the king's 80 charters of advowfon, or had an ancient 


renure gr poſſeſſc on, were to have the cliſtody of them during their vacancy, 


In addition to theſe. proviſions it was moreover declared, as it had been 


before held at the common law, that heirs ſhould be married without diſ- 
Feen ©). | 
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SEVERAL abuſes of tenures were removed or cortected. No conſtable of a 
caſtle or bailiff (a) was to take corn or cattle of any one who was not an inha- 
bitant of the town where the caſtle was, but was to pay for the ſame ; and 
even if the owner was of tht ſame town, it was to be paid for in forty days. 
No conſtable of a caſtle was to diſtrain a knight to give money for keeping 
caſtle-guard, if he would do it in perſon, or cauſe it to be performed by ſome 
other who was able, and give a reaſonable excuſe for himſelf ; and if a per- 
ſon liable to caſtle- guard was in the king's ſervice, he was, for the time, to 


be free from caſtle-guard (5). No ſheriff or bailiff of the king was to take 


any horſes or carts for the king's uſe but at the old limited price; i. e. for a 
carriage and two horſes, 10d. per day; for three horſes, 14d. per day: however, 
at no rate at all was the demeſne-cart to be taken, or ſuch as was for the proper 
and neceſſary uſe of any eccleſiaſtical perſon, or knight, or any lord, about 
his demeſne lands; but they were to remain exempt, as they had been by 
the ancient law. Again, neither the king nor his bailiffs or. officers were 
to take the wood of any perſon for the king's caſtles, or other neceſſaries ro 
be done, but by the licence of the owner (c). Theſe limitations upon ſer- 
vices of tenure and upon purveyance were great benefits to the nation, and ſo 
far protected them againſt theſe arbitrary claims. 

CERTAIN declarations were made as to the nature of tenure, in ſome in- 
ſtances. If any held of the king in fee-farm (d), or by ſoccage, or in burgage, 
and held lands of another by knight's fervice, the king was not, by 
reaſon of ſuch fee-farm, ſoccage, or burgage-tenure, to have the cuſtody of 
the heir, nor of the land holden of the fee of another ; nor was he to have the 


cuſtody of ſuch fee-farm, ſoccage, or burgage, except knight's ſervice was 
due out of the ſaid fee-farm ; nor was the king, by occafion of any petit 


ſerjeanty, by a ſervice to pay a knife, an arrow, or the like, to have the 
cuſtody of the heir, or of any land he held of any other perſon by knight- 
ſervice (e) ; all which were only declarations of what the common law was 
thought to be before (f). | 


Ir was deemed proper to guard againſt ſuch concluſions as might be 


founded on the king's prerogative, in caſe of baronies eſcheating to the 


crown; it was therefore declared, that if any man held of an eſcheat, as for 
inſtance, of the bonour (for ſo it was in ſuch caſe called) of Wall ngferd, Not- 


ting bam, or any other eſcheat, being in the king's hands and being abarony, and 


(a) Ch. 19. (b) Ch. 20. (e) Ch. 21. (4) That is, an nh with a 
rent reſerved in fre, equal to, or at leaſt « fexr'h of that for which the ſame land had been lett 
to farm. (e) Ch. 27. (F) 2 Inft. 44. Glanv. lib, 7. c. 9. 


died, 


nn Law: 


died, his heir ſhould give no other relief to the king than he did to the baron, 
when it was in his hands; nor ſhould he do any other ſervice to the king, 
than he ſhould have done to the baron. The king was to hold the honour or 
barony as the baron held it, that is, of fuch eſtate, and in ſuch manner and 
form, as the baron held it ; and he was not, by occafion of ſuch barony 
or eſcheat, to have any eſcheat but of lands holden of ſuch barony ; 
nor any wardſhip of any other lands than were holden by knight's ſervice of 
ſuch barony, unleſs he who held of the barony held alſo of the king by 
knight's ſervice in capile (a); from which it appears, that he who held of 


the king muſt hold of the perſon of the king, and not of any mw, barony, 
manor, or ſeigniory (b). 


Tuns provifions about tenures were followed by one, which was defigned 
for preſerving tenures in their priſtine vigour and importance. We have ſeen 
what alteration had gradually taken place in the original ſtrictneſs with 
which alienation of land had been reſtrained; ſo that the law now was, that 
where the tenure was of a common perſon, the tenant might in many caſes 
make a feoffment of part thereof to hold of himſelf ; for the ſeigniory ſtill re- 
mained entire as before the feoffinent, and the lord might diftrain in the 
tenancy peravaile for his rent and ſervice. As to the tenants of the king, it 
is a doubt, whether they had the ſame liberty of making ſubinfeuda- 
tions (c). 


THesE ſubinfeudations, as they, in a degree, ſtript the meſne lord of his abi- 
lity to perform his ſervices, were found very prezudicial to the objects of the 


feudal inſtitution; and therefore the following regulation was made (d), namely, 


that, for the future, no freeman ſhall give or ſell any more of his land, than 
ſo as what remains may be elm to anſwer the ſervices he owes to the 
lord of the fee. 


Wuar the effect of this prohibition was as to d bs capite, has 
ereated different opinions. Some have held, that the law never allowed te- 
nants in capite to alien without a licence from the king, and paying a fine : 
ſome, that after this act, land ſo aliened without licence was forfeited to 
the king. Others again held, that the land, in ſuch caſe, was not forfeited, 
but was ſeiſed in the name of a diſtreſs, and a fine was thereupon paid for the 
treſpaſs; of which latter opinion is lord Coke; tho” this queſtion remained 
undetermined for the ſpace of 100 years, when it was ſettled by ſtat. 1 Ed. Il. 
(a] Ch. 31. ) 2 Inſt. 66. (s) 2 Inſt. 65. (a) Ch. 32. 
| which 
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which declares, the king ſhall not hold ſuch land as forfeit, but that a rea- 


ſonable fine ſhould be paid in the chancery. 


Bur in the caſe of common perſons who aliened in violation of this pro- 
hibition, the law was different; for it is the common opinion, that the act 
was interpreted in this manner, When a tenant aliened part of his land 
contrary to this act, the feoffor himſelf, during his life, could not avoid it; 
but his heir, after his deceafe, might avoid it by force of this act. But if 
the heir had joined with his anceſtor in the feoffment, or had confirmed it, 
he nor his heirs could never avoid it; and if the heir had entered 
under the ſanction of this act, the alienee of part might plead, that the ſervice 
whereby the land was holden, could be ſufficiently provided for out of the 
reſidue; upon which iſſue might be taken. And there are many precedents 
where this proviſion had been ſo tried, before the ſtatute. of quia emptores, 
18 Ed. 1. which repealed this prohibition, and gave every one free liberty to 
alien his land in part, or in the whole (a). | 

| ALigxnaTIioNs in mortmain were another means by which the end of 
tenures was defeated ; for in conſequence of theſe, the military ſervice decay- 
ed, and lords loſt their fruits of tenure, as wardſhip, eſcheat, relief, and the 
like; for lands given to religious houſes continued in an unchangeable per- 
petuity, without deſcent to an heir; and therefore never produced the above 


caſualties. On this account many landholders, at the creation of any 


ſcigniory, would inſert a clauſe in the deed of feoffment, qudd licitum fit dona- 


tori rem datum dare, vel vendere cui voluerit, exceptis VIRIS RELIG10SIS, et 


Judæis (G). It was now endeavoured to put a ſtop to theſe gifts by a general 


proviſion; which was conceived in a way beſt calculated to meet the deviſes 


then made uſe of. It was ordained, that (c) it ſhould not, for the future, be 


lawful for any one to give his land to a religious houſe, and to take back 


again the ſame land to hold of that houſe; nor, on the other hand, ſhould it 


be lawful for a religious houſe to take the lands of any one, and leaſe them 
out to the donor. Moreover, if any one was convicted of giving his land to 


a religious houſe, the gift was to be void, and the land was to accrue to the 


lord of the fee, This Provifion is abridged, and the effect of it declared by 
the ſtatute of mortmain in the next reign (d). Of late,” ſays that act, it 
ewas provided, that religious men ſhould not enter into the fees of any, 
& without licence and will of the chief lord of whom ſuch fees be holden 
6 immediately Is becauſe if they did, the lord would claim them as forfeit. 8 


(a) 3 Inſt. 66. (5) Bract. fol. 5 0 9 Ch, 36. "OM (a4) 7 Ed. I. 


E N L313 8H: L A w. 


Ir is plain from this chapter of Magna Charta, particularly from this expoſi- 


tion of it, that gifts of land religious houſes were prohibited generally, 
notwithſtanding the religious houſe gave not the land back to hold of the 
houſe, but kept it to themſelves in their own hands (a). 


Auond other ſeverities attending the condition of tenures, that which re- 
lated to the dower and marriage of widows, received great mitigation. 
It was declared, that a widow (3), immediately after the death of her hul- 
band, ſhall, without any difficulty, have her marriage (that is, may marry where 
ſhe will, without any aſſent or licence from her lord) and inheritance; and 
ſhall give nothing for her dower, her marriage, or her inheritance, which her 
huſband and ſhe held the day of her huſband's death; by which muſt be 
meant ſome eſtate in frank-marriage, or a conditional fee. She is, moreover, to 
continue in the chief houſe of her huſband for forty days (called her guaran- 


tine) after his death; within which time her dower is to be aſſigned to her, 


unleſs it has been before aſſigned her, or the chief houſe is a caſtle: and if 
ſhe departs from the caſtle, a competent houſe is forthwith to be provided 
for her, where ſhe may have an honourable refidence till her dower is aſſigned; 
and, in the mean time, ſhe ſhall have reaſonable eſtovers of common. For 
her dower, ſhe is to have aſſigned to her a third part of all the lands of her 
huſband which were his during the coverture, unleſs where it happens that 
ſhe was endowed of leſs at the church-door. The king's widows, that is, 
renants in dower of lands holden of the king by knight's ſervice in chief, 
are not to be diſtrained to marry ; however, they are to find ſurety not to marry 
without the king's licence and aſſent; in which particular ſuch widows were 
diſtinguiſhed from thoſe who held of common perſons ; though the ſtatute 
ſays, that if widows hold of any one elſe, they are not to marry without the 
aſſent of their lord. This, however, has been conſtrued to be confined to in- 
ſtances where ſuch a claim is warranted by cuſtom, preſcription, or a ſpecial 
tenure; and ſo has the ſtatute always been expounded ; while the king's 
widows alone were ſubjected to the reſtraint above-mentioned in all caſes. 
Iſ the king's widow married without ſuch licence, it became the uſage in the 
next reign (c) for her to. pay a fine in one year's value of her dower. 

Tatsz points concerning tenures, and the incidents of landed property, 
were aſcertained by the Great Charter. The remainder of this antient piece 
of legiſlation is taken up in reforming the modes of redreſs, and regulating 
the adminiſtration of juſtice, 


(% 2 Inft 74,75 (9 Ch. 5. (c) Britt. fol. 28. a. 
PART I. B b Nornixo 


185 
PART 1. 
CHAP. Iv. 


— — 
HENRY III. 


186 


PART J. 


CHAP, IV. 
k — — 


HENRY III. 


HIS 0 RNT O 


NoTniNG more required mitigation than the rigour with which the king's 
debts were in thoſe times exacted and levied, This made it neceſſary to 
deglare (a), that the king or his bailiffs ſhould not ſeize any land or rent for 
a debt, fo long as the goods and chattels were ſufficient, and the debtor was 
ready to ſatisfy the demand. The pledges of ſuch a debtor are not to be diſ- 
trained, ſo long as the principal is of ſufficient abiſiey; they are only to 


be anſwerable in his default; and they may, if they pleaſe, have the lands 


and rents of the debtor to reimburſe themſelves whatever they have paid for 

him. e | 
Wares: the king's debtor dies, the king is to be preferred in payment of 

debts by the executor. If, ſays the charter, afly one that holds of the king a 


lay fee (4) ſhould die, and the ſheriff or bailiff ſhews the letters patent of the 


king's ſummons for a debt due to the king, the ſheriff or bailiff may attach and. 
inventory (c) all the goods and chattels of the deceaſed that are found within 
the fee, to the value of the debt, by the view (d) of lawful men; ſo that 
nothing may be removed till the king is ſatisfied d; and after that, the reſidue is. 
to remain to. the executors, to. perform the will of the deceaſed: if nothing is 
due to the king, then all the chattels are to go to the uſe of the defunct (that 
is, to his executors or adminiſtrators), ſaving to his wife and children their 
reaſonable parts. Upon this latter clauſe it is obſerved by lord Coke (e), 
that it is conſilium, and not præceptum; and the nature of a ſaving regularly is, 
to ſave a former right, and not to give or create a new one; and therefore, 
where there, is a cuſtom for the wife and children to have the writ de 
rationabili parte bonorum, it is ſaved by this ſtatute. And this writ does not 
lie, ſays he, without a particular cuſtom; as appears by the Regiſter, How- 
ever, ſays our author, the adminiſtrator or executor, after debts paid, and the 
will performed, ought not to take any thing to their own uſe; but ought, tho? 
there be no particular cuſtom, to divide them according to this ſtatute, as 
will be ſeen preſently in this reign. Ws 


A very plain rule of the common law was. enforced by a deelaration (f), 
that no man ſhall be diſtrained to do more ſervice for a knight's fee, or for 
any freehold, than is properly due; the remedy by diſtreſs ng often abu- 
ted, to compel : a pine wirh unjuſt demands. 


(a) Ch. 8. 00 Ch. 18. (c) Eubreviare. (d) Per viſum lgalium Bominum. 


Tas 


{e) a Inft, 33. {f) Ch. 10. 
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Taz moſt intereſting} part of this famous charter, as viewed by a modern 
reader, are the proviſionsfor a better and more regular adminiſtration of juſtice. 
The effects of kheſe are ſeen even in the preſent eſtabliſhment of our judicial 
polity , to the fottifation of which they contributed very conſiderably. 


A 4 . 


Tue firſt of theſe regulations ordains, that communia placita non ſequantu# 
ruriam noſtram, ſed teneantur in aliquo certo loco (a); the ſenſe of which 
ordinance is, that ſuits betFeen party and party ſhall no longer be entertained 
in the curia regis (the tile of which was, during this reign, placita que ſeguuntur 
regem), which always followed his perſon, and might be held in ſeveral dif— 
ferent places in the ſpace of one year, to the great inconvenience of ſuitors, 
jurors, witneſſes, and others; but ſhall be debated in ſome certain ſta— 
tionary court, whete. perſons concerned may reſort at all times for pro- 
ſecuting and defending their cauſes. 


Tux operation vf chis proviſion muſt have an immediate influence upon the 
two great courts of the King; namely, that held before himſelf, and that 
which, tho? a part of it, was called the exchequer. For as both theſeattended 
the king wherever he reſided, all ſuits there between parties were interdicted 
by the words of this law; and the former remained a tribunal for diſcuſ- 
fion of criminal matters only ; the latter for the cognizance of cauſes concern- 
ing the revenue : while common pleas, as they were to be held in ſome cer- 
tain place, ſeemed, naturally enough, to devolve upon the Bench, or juſticiarii 
de banco, which had been lately eſtabliſhed at Weſtminſter, in aid of the two 
former courts, as we have before ſeen. From this period, the bench, or, as the 
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return was, coram juſticiariis noſtris apud Weſtmonaſterium, (to diſtinguiſh it from 


the king's court, which ſat at the Tower, and removed with his perſon) grew 
into more confideration ; and in after-times, as it became the ſole and proper 
juriſdiction for communia placita, was thence denominated the common-pleas. 
In what manner the other two courts recovered a ſort of cognizance in com- 


mon ſuits between parties, by means of en fictions, will be ſeen 
hereafter. 21 


Ir was endeavoured to render the proceeding by aſſiſe ſtill more expedi- 
tious, by directing juſtices to go a circuit once every year to take aſſiſes, in- 
ſtead of waiting till the juſtices itinerant came; which latter were perhaps not ſo 
regular, or, at leaſt, not wiſhed by the great barons to be very regular in their 
circuit, as they exerciſed a juriſdiction of a magnitude and extent that in- 


(a) Bract. ch. 11. 
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fringed on the franchiſes of lords having inferior courts. The ſtatute (a) 
directs, that aſſiſes of novel diſſeiin and of mortaunceſtor ſhall not be taken but 
in their ſhires ; whereas we have ſeen, that writs of aſſiſe and mortaunceſtor 
were rcturnable in Glanville's time coram me vel juſticits meis, in the curia 
regis, or court before the King ; but this was now altered, and they were, 
for the future, to be taken in the following manner: The king, or, in his 
abſence out of the realm, the chief juſticiar was to ſend juſtices into every 
county once a-year; and theſe, together with the Knights of the county, were 
to take the aſſiſes there. Such matters as the juſtices could not determine on 
the ſpot, were to be finiſhed in ſome other part of the circuit; and ſuch as, on 
account of their difficulty, they could not determine at all, were to be ad- 
Journed before the juſtices of the bench, and there decided. This is ſaid to be 
che firſt appointment of juſtices of aſſiſe; in conſequence of which, theſe writs 
were always after made returnable coram juſticiariis noſtris ad aſſiſas, cùm in partes 
illas venerint, Cc. (b). Aſſiſes de ultimã preſentatione (e), which hitherto 
had been taken in the king's courts, that is, coram me vel juſticiis meis, were, 
for the future, to be heard before the juſtices of the bench only, and there 
finally determined; a proviſion which might be thought to be founded in 
abundant caution, when it had been before declared, that common pleas, 
of which this was certainly one, ſhould not follow the king s court. 

Wullx order was taken for aſcertaining and governing the king's courts, 
ſome attention was given to the juriſdiction of the ſheriff, where matters of leſs. 
moment were agitated with ſome ſolemnity. The county court was to be held. 
(d) but from month to month, that is, not more frequent than once a month; 
and where the period of its fitting had been greater, it was ſtillto continue, The 
ſheriff or his bailiff was not to hold his tourn in the hundred but only twice 
a- year, after Eaſter and Michaelmas, and that in the uſual and accuſtomed 
place; and the view of frankpledge was to be held by the ſheriff at Michael- 
mas. This laſt proviſion was in order to keep up the old conſtitution ſo 
admirably contrived for preſerving the peace, and the due order of the de- 
cennaries. It was enjoined, that all men's liberties ſhould be maintained as 
in the reign of Henry II.; and that the ſheriff ſhould take no more for his. 
frankpledge than was allowed in that reign. It is cautioned, in this ſame 
chapter, that the ſheriff ſhould ſeek no occaſion or pretence either for hold- 
ing his court oftener than is there directed, or taking any unreaſonable fees. 


Theſe injunctions about the ſheriff's « court were dictated by the Jealouſy lords. 


(a) Ch. 12. (3) 2 Inſt, 24. (e) Ch. 13. (d) Ch. 35. 
. of 
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of franchiſes entertained concerning their own courts, with which the ſheriff 
too much ' interfered, 

Tae practice of courts was confidered, and the uſage of the common law 
in ſome inſtances was adjuſted and confirmed. It was endeavoured to 
prevent all abuſe of the miſericordia, or amercement, that uſed to be inflicted 
on ſuitors who were guilty of default or miſconduct in-cauſes, by declar- 
ing the law more fully on that ſubject. A freeman, ſays the ſtatute (a), ſhall 
not be amerced for a ſmall default but after the manner of the default ; and 
for a greater in proportion thereto, ſaving to him his contenement (b), that is, 
his freehold; or, as it has fince been conſtrued, his countenance, or means 
of appearing in the world confiſtent with his rank and ſtation : with reſpect 
to a merchant, ſaving to him, in like manner, his merchandize; and to a 
villain, except he is the king's villain, his wainage ; by which it was in- 
tended, that theſe amercements ſhould not be the complete. ruin of a man, 
For this reaſon alſo it was declared, in affirmance of the common law, that 
none of the ſaid amercements ſhould be aſſeſſed but by the oaths of honeſt 


and lawful. men of the vicinage. Earls and barons are not to be amerced 


but by their peers (which was done either by the barons of the exchequer, 


or in the court coram rege, in both which the juſtices were peers of the 


realm (c),) and according. to their default (d); nor is a clerk to be amerced 
in proportion to. his ſpiritual benefice, but after his lay-tenement, and, in 
like manner, only in proportion to his default (e). All theſe proviſions 
were only to afſirm and give a ſanction to ancient uſages : however, upon this 
elauſe was afterwards framed the writ de moderatd miſericordid, for giving 
remedy to a party who was exceſſively amerced (f).. 

Tux form of trial was intended to be adjuſted by the following regulation, 
tho” the preciſe meaning of it does not appear: Nullus ballivus de cetero ponat 
aliquem ad legem manifeſtam, nec ad juramentum fimplici loqueld ſud, ſine teſtibus 
fidelibus ad hoc inductis (g). Whether this means, that no detendant ſhould 


be put to wage his law, unleſs the plaintiff ſupported his /2quela, or declara- 


tion, by credible witneſſes, or, as they were afterwards called, ſeZZatores ; or 
that the defendant ſhould not diſcharge himſelf by his own oath alone, with- 
out the oaths of other perſons ſwearing to their belief of his aſſertion ; it. is 
not eaſy to ſay. A paſſage 1 in Bracton (Y) ſeems to favour the former opinion, 
being a determination in the third, year of this king, that implici veee alicujus 


(a) Chap. 14. (6) Salvo contengmento ſuo. (e) 1 Bract. fol. 116. b. (d) Delia;.. 


le). Delicti. (/) Vide ante, 125. (g) Ch. 28. () Bract. fol. 320. | 
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nec ſuper eum ibimum nec ſuper cum mittemus. 2 Inſt. 46. (d) 2 Inſt. 56. 


HISTORY OF THEFT 


non fit files adbibenda; and Fleta explicitly declares this to be the meaning 
of the chapter (a): if ſo, moſt probably the practice of bringing into court 
the ſeclalcres, was eſtzbliſhed bY cbis laue; but the defendant making his 
law by the oaths of others ſwearing with him, was an old uſage (5). 

OF all the proviſions made by this charter for the ſecurity of the perſon 
and property of the ſubject, none has ſo much engaged the attention and 
claimed rhe reverence of poſterity, as chap. 29, which contains a very plain 
and explicit declaration as to the protection every man might expect from 
the laws of his:eountry. No freeman ſhall be taken or impriſoned?! & be 
„ difleifed) of his freehold or liberties or free cuſtoms; or be outhwed' or 
* exiled, or any otherwiſe deſtroyed ;” “ nor will we paſs upon him“ (ſays 
the ſtatute, in the name of the king), that is, he ſhall not be condemned in the 
court coram rege; © nor will we ſend to him,” that is, he ſhall not be con- 
demned before any other, commiſhoner or judge (c); “ niſi per legale juditium 
parium ſuorum, vel per legem terre, that is, by a lawful trial: either, that by 
jury, which it was intended to promote and patronize ; or by the ancient 
modes long known to the law of the land ; namely, thoſe mentioned juſt before, 


per legem manifeſtam, per juramentum, by duel, or whatever it might be: tho', 


in a larger ſenſe, per legem terre may comprehend every Jawful proceſs and 
proceeding, in contradiſtinction to that of trial by jury. The ſtatute goes on, 
and fays, „ nulli vendemus, nulli negabimus, aut differemus rectum vel Juſticiam;“ 


whereby the king in his own perſon declares, that he will neither ſell, deny, 


or delay to any man a due adminiſtration of the law, by examination and 
enquiry ; which is ſignified by rectum, being a mean, or right line by which 
men were t6 be directed; nor juſticiam, that is, a compulſory method of exe- 
cuting the Judgments of law, or the great end to be attained by thoſe 
means (d). | 
Amoxc the regulations for the admixlftration of juſtice, muſt be men- 
tioned that reſpecting the writ of prætipe in capite; Breve quod dicitur, ſays the 
charter, Præcipe in capite de cætero non fiat alicui de aliquo libero tenemento, unde 
liber homo pcrdat curiam ſuam. We have ſeen, that, in Glanville's time, writs 
of right might be brought originally in the curia regis of land held of ſome 
lord; tho' the regular way was, that ſuch ſuits ſhould be commenced in the 
lord's court, and only writs concerning land held in capite ſhould be re- 
turnable in the king's court. It was to prevent this prejudice ' to the 


(a) Flet. 137. (5) Glanv. lib. 1. e. 9. (c) For ſo lord Coke interprets the words 


lord's 


1 7 
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tord's court, that the above proviſion was made; and ſince that, all writs of 
right of land held of any other than the king, have been invariably brought 
in the lord's court. That this proviſion was aimed only at writs of right, 


and not at other precipes, is proved by Bracton (a). 
TnzEsz were the regulations ordained for the ſettlement and improvement 


of our law relating to property, and the adminiſtration of civil juſtice. Some 
few proviſions were made regarding our criminal law, tho? not of the ſame 
magnitude with the former. 

As the diſtribution of juſtice, particularly that which concerns the lives 
and perſons of individuals, ſhould be in the hands of perſons not only of diſ- 
cretion and judgement, but alſo well yerſed in the law, it was thought proper 
to ordain (4), that no ſheriff, conſtable, coroner, or other bailiff of the king, 
ſhould hold pleas of the crown : by which the authority of the ſheriff to 
hear and determine theft and other felonies that were eſteemed to be contra 
pacem vicecomitis, was entirely taken away; tho' his power to take indict- 
ments of felonies and miſdemeanours, as well as the coroner's to take appeals, 
ſtill remained unimpeached, and was exerciſed for many years after, till a 
particular ſtatute (c) was made to abolith this laſt remains of the criminal 
jurifdiction belonging to theſe ancient common-law judges. 

WoMEN were forbid to bring any appeals but of the death of their huſ- 
bands, in the following words (d): © No one ſhall be taken or impriſoned on 
ce account of the appeal of a woman brought for the death of a man, vx6ept 
c for the death of her huſband. of Ih 

'Taz writ de odio et atid was rendered more ls than it had 
hitherto been. This writ was one of the great ſecurities of perſonal 
liberty in thoſe days. It was a rule, that a perſon committed to cuſtody 
on a charge of homicide, ſhould not be bailed by any other authority 
than that of the king's writ; but that a man might not lie in priſon 
till the coming of the juſtices in eyre, this wxit uſed to be ſued out directed 
to: the ſheriff, commanding him to make inguiſition, by the oaths of lawful 
men, whether the party in priſon was charged thro' malice, «trim rettatus fit odio 
et atid; and if it was found that he was accuſed adio et atid, and that he was 
not guilty, or that he did the fact ſe defendenda, or per infortunium, yet the 
ſheriff, by this writ, had no authority to bail bim; hut the party was, then to 
ſue a writ de ponendo in ballium; directed to the ſheriff; Whęgeby he waß com- 
manded, that if the priſoner found twelve good and lawful men of the 
county who would TT ase for him, then he ſhould deliver him in 


(e) Fol, 281. COR ch. 7. (e) 1 Kd. IV. e.. () Ch. 30 wh 
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bail to thoſe twelve. The writ, or inquiſition de odio et atid had a clauſe in 
it, niſi indifatus vel appellatus ſuerit coram juſticiariis ultimo itinerantibus; fo 
that the inquiſition was not in ſuch caſe to be taken. We ſee how mate 
rial it was, that this writ ſhould be iſſuable with as little expence and trouble 
as poſſible, to avoid the oppreſſion of malicious proſecutors. It was there- 


fore ordained (a), that, for the future, nothing ſhould be taken for this writ, 
but that it ſhould iſſue gratis, and never be denied. 


As to the forfeiture and eſcheat of lands for felony, it was declared, that 
the king would not hold them for more than a year and a day, and then they 


ſhould go to the lords of the fee (4); which was nothing more than the 
language of the law before (c). 


Ir was declared, that eſcuage ſhould be taken (d) as it was wont in the 
reign of Henry II. which is the laſt proviſion of this famous charter; and 
is followed by ſome general declarations and renunciations dictated by 
the ſolemnity of the occaſion. The liberties and free cuſtoms belonging to 
all perſons, ſpiritual or temporal, are ſaved ; and the king declares, that“ all 
the cuſtoms and liberties aforeſaid, which we have granted to be holden 
within this our realm, as much as appertaineth to us and our heirs, we ſhall 
e obſerve; and all men of this our realm, as well ſpiritual as temporal, as 
© much as in them is, ſhall obſerve the ſame againſt all perſons in like wiſe.” 
For this grant of their liberties, the barons, biſhops, knights, freeholders, 
and other ſubjects, granted a ſubſidy ; and then, ſays the king, “ we have 
granted to them, for us and our heirs, that neither we nor our heirs: ſhall 
attempt to do any thing, whereby the liberties contained in this charter 
may be infringed and broken. And if any thing ſhould be done by any one 
* contrary thereto, it ſhall be held of no force or effect. 


To theſe ſolemn and repeated declarations reſpecting the ſanctity of this 
charter of liberties, is added hiis teſtibus, containing a liſt of the greateſt 
names in the kingdom : for as in theſe times no grant of franchiſes, privi- 
leges, lands, or inheritances paſſed from the king but by the advice of his 
council, expreſſed under his teſtibus, this was thereby rendered an act of the 
king's, attended with every formality that could poſhbly render it binding. 
In this conſideration of it, it is properly charta, or a charter; though in that 
form it received likewiſe the authority of parliament, which gave a ſubſidy 
at the ſame time to the king. To the end of the charter, as it ſtands in the 


(a) Ch. 26, 0% Ch. 22. (c) Glanv. lib, 7. e. 17. (4) Cb. zy. 


ſtatute- 
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ſtatute- book, is ſubjoined the confirmation of it before mentioned to have 
been made in the 25th year of Edward J. 


Tux Charta de Foreſta is likewiſe taken from the roll of 25 Ed. I. and has a con- 
firmation of that date prefixed to it, fimilar to that prefixed to Magra Charta. 
This charter, tho' of infinite importance at the time it was made, contains in 
it nothing intereſting to a modern lawyer, any further than as it gives ſome 
ſpecimen of the nature of this inſtitution of foreſt law, and the burthens 
thereby brought on the ſubject. In this light, the Charter of the Foreſt is a 
curious remain of antient legiſlation. It contains fixtcen chapters. 


Tux firſt chapter of this charter directed, that all foreſts which had been 
afforeſted by Henry II. ſhould be viewed by good and lawful men; and if it 
was proved that he had turned any woods except his demeſne into foreſt, to 
the prejudice of the owner's wood, it was to be forthwith diſafforeſted ; and 
the king's own woods that had been made foreſt by that king, were ſtill to 
remain, with a ſaving of the common of herbage, and other things which 
any one was before accuſtomed to have (a). This was the proviſion in rela- 
tion to the foreſts made by Henry II. But as to thoſe made by king Richard 
and John, they, unleſs they were in the king” s own demeſnes, were to be 
forthwith diſafforeſted (4). It then directed, that all archbiſhops, biſhops, 
abbots, priors, earls, barons, Knights, and free tenants, having woods in 
foreſts, ſhould have them as they enjoyed them at the firſt coronation of 
Henry II. and ſhould be quit of all purpreſtures, waſtes, and affarts, made 
therein before the ſecond year of Henry III. (c). Thus far were limitations 
fixed to the bounds of foreſts, and offences therein were pardoned, 


Ix point of regulation it was ordained, that regarders, or rangers, ſhould 
go through the foreſt to make their regard, or range, as was the uſage at the 
firſt coronation of Henry II. (d). The inquiſition, or view for the expedita- 
tion, or lawing of dogs, was to be had when the range was made ; that is, 
from three years to three years ; and then it was to be done by the view and 
teſtimony of lawful men, and not otherwiſe. A perſon whoſe dog was 
found not to be lawed, was to pay three ſhillings. No ox was to be taken for 


lawing, as had been before cuſtomary ; but the old law in this point of expe- 
ditation was to be obſerved, namely, that three claws of the fore-foot ſhould 


be cut off by the {kin : and, after all, this expeditation was to be performed 
only in ſuch places where it had been cuſtomary before the firſt coronation of 


(e) Ch. 1. (5) ch. 3. „ 7th" Gs: 
TART 1 C c Henry 
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PAKT I. Henry II. (a). It was ordained that no foreſter, or bedel, ſhould make ſcotal, 
CHAP. Iv. 


— — or gather garbas, oats, or any corn () whatever; nor any lambs, pigs, or 
i HENRY III. make any gathering at all, but upon the view and oath of twelve rangers, 
when they were making their range. Such a number of foreſters was to be 
aſſigned, as were thought neceſſary for keeping the foreſt (c). It was per- 
mitted to every freeman to agiſt his own wood, and to take his paunage 
within the king's foreſt ; and for that purpoſe he might freely drive his ſwine 
thro” the king's demeſne woods; and if they ſhould lie one night in the 
foreſt, it ſhould be no pretence for exacting, on that account, any thing from 
the owner (d). Beſides the above uſe of their own woods, .freemen were 
permitted to make in their woods, land, or water within the foreſt, mills, 
ſprings, pools, marlpits, dikes, or arable grounds,, ſo as they did not incloſe 
ſuch arable ground, nor cauſe a nuiſance to any of their neighbours (e): they 
might alſo have ayries of hawks, ſparrow-hawks, falcons, eagles, and 
herons ; as likewiſe the honey found in their own woods (). Thus was a de- 
gree of relaxation given to the rigorous ordinances of William the Conque- 
ror, who had appropriated the lands of others to the purpoſe of making it 
foreſt ; the owners thereof were now admitted into a fort of partial enjoy- 
ment of their own property. It was permitted that any archbiſhop, biſhop, 
| earl, or baron, coming to the king, at his command, and paſhng thro” the 
foreſt, might take and kill one or two of the King's deer, by view of the 
foreſter if he was preſent ; if not, then he might do it upon the blowing of a 
horn, that it might not look like a theft, The ſame might be done when 
they returned (g). No foreſter, except one, who was foreſter in fee, paying 
a ferm for his bailiwick, was to take any chiminage, as it was called, or toll 
for paſſing through the foreſt ; but a foreſter in fee, as aforeſaid, might take 
one penny every half-year for a cart, and a halfpenny for a horſe bearing a 
burthen ; and that only of ſuch as came through by licence to buy buſhes, 
timber, bark, and coal, to ſell again. Thoſe who carried bruſh, bark, and 
coal upon their backs were to pay no chiminage, though it was for ſale, ex- 
cept they took it within the King's demeſnes (+). 


P3437 0 KY OFT Wl 


" 

. * 
1 
” 

oy 

* 


. . 
=s l — - — . PT 1 — — 8 * - 1 0 * A „„ 
: nw IEEE OE ay. a * * * 75 


The judicature PART of this charter conſiſted of matters relating to the judicature of the 
oi the foret. foreſt. It was ordained, that perſons dwelling out of the foreſt ſhould not 
be obliged to appear before the juſtices of the foreſt, upon the common 

\ 


() eB. (8) Bladum. (e) Ch. 7. (4) Ch, 9 2 0 Ch. 12. (f) Ch, 13s 
(g) Ch. 11. (0) Ch. 14. | 
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or general ſummons; but only when they were impleaded there, or were 
pledges for ſome others who were attached for the foreſt (a). Stwainmotes 
(which were the courts next below thoſe of the juſtices of the foreſt) were 
to be held only three times in the year; that is, the firſt at the beginning of 
fifteen. days before Michaelmas, when the agiſtors came together to take 
agiſtment in the demeſne woods ; the ſecond was to be about the feaſt of 
St. Martin, when the agiſtors were to receive paunage : and to theſe two ſwain- 
motes were to come together the foreſters, verderors, and agiſtors, and no 
other, by diſtreſs. The third ſwainmote was to be held at the beginning of 
fifteen days before St. John Baptiſt ; and this was pro fenatione beſtiarum to 
this were to come the verderors, foreſters, and no other, by diſtreſs. It 
was moreover directed, that every forty days throughout the year, the 
foreſtors and verderors ſhould meet to ſee the attachments of the foreſt tam de 
diridi, quam de venatione, as well for vert as veniſon, by the preſentment of 
the ſame foreſters. Swainmotes were to be kept in thoſe counties only where 
they had uſed to be held (3). Further, no conſtable, caſtellan, or other, was 
to hold plea of the foreſt, whether of vert or veniſon (which was a prohi- 
bition fimilar to, and founded on a like policy with one in Magna Charia about 
theft) ; but every foreſter in fee was to attach pleas of the foreſt, as well 
for vert as veniſon, and preſent them to the verderors of provinces; and after 
they had been inrolled and ſealed with the ſeal of the verderors, they were 
to be preſented to the chief foreſter” (that is, chief juſtice), when he came 
into thoſe parts to hold the pleas of the foreſt, and to be determined 
before him (c). The puniſhments for breach of the foreſt law were greatly 
mitigated, It was ordained, that no man ſhould thenceforth loſe either life 
or limb pro venatione, for hunting deer; but if a man was convicted of taking 
veniſon, he was to make a grievous fine; and if he had nothing to pay, 
he was to be impriſoned a year and a day, and then diſcharged upon 
pledges ; which if he could not find, he was to abjure the realm. Such were 
the tender mercies of the foreſt laws (d)] Beſides ſuch qualifications of this 
rigorous ſyſtem, it was ordained, that thoſe who had been outlawed for the 
foreſt only, between the time of Henry II. and this King's coronation, ſhould 
be in the King's peace, without any hinderance or danger, fo as they found 
good pledges that they would not again treſpaſs within the foreſt (e), 


(a) Ch, 2. (4) Ch. 3. (c) Ch. 16. (4) Ch. 10. (e) Ch. 15. 
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Turst were the regulations made by the Charter of the Foreſt ; which con- 
cludes with a ſaving clauſe in favour of the liberties and free cuſtoms claim- 
ed by any one, as well within the foreſt as without, in warrens and other 
places, which they enjoyed before that time. To the whole 1s ſubjoined the 
like confirmation as that of Magna Charta, in the 25th year of Edward I. 

Many copies of the Great Charter and Charter of the Foreſt were put 
under the great ſeal, and ſent to the archbiſhops, biſhops, and other digni- 
fied ecclcſiaſtics, to be ſafely kept; one of which remained in Lambeth pa- 
lace till a very late period (a). However, it is ſaid, that Henry, when he 
came of age, cancelled, in a folemn manner, both theſe charters at a great 
council held at Oxford ; and that he did this by the advice of Hubert de 
Burgh, chief juſticiary, who was the firſt witneſs of all the temporal lords to 
both the charters. Notwithſtanding this, we find in the 38th year of this. 
reign, A. D. 1254, a ſolemn aſſembly was held in the great hall at Weſt- 
minſter, in the preſence of the king ; when the archbiſhop of Canterbury 
and the other biſhops, apparelled in their pontificals, with tapers burning, 
denounced a ſentence of excommunication againſt the breakers of the liberties. 
of the church and of the realm, and particularly thoſe contained in the Great 
Charter and Charter of the Foreſt; and not only againſt thoſe who broke 
them, but alſo againſt thoſe who made ſtatutes contrary thereto, or who 
ſhould eſerve them when made, or preſume to paſs any judgment againſt 
them; all which perſons were to be conſidered as 7p/ſo facto excommuni- 
cated: and if any ignorantly offended therein, and, being admoniſhed, did 
not reform within fifteen days, and make ſatisfaction to the ordinary, he 
was to be involved in that ſentence (5), We ſhall ſee, in the ſucceeding 
reigns, how often theſe two- charters 'were ſolemnly recognized and con- 
firmed both by the king and parliament. 

Tre firſt public act which preſents itſelf in the ſtatute-book after the two 
charters, is the ſtatutum Hiberniæ de coberedibus, 14 Hen. III. which, from a 
conſideration of the matter and manner of it, has been pronounced not to be 
a ſtatute (c). In the form of it, it is a direction given by the king to his juſtices 
in Ireland how to proceed in a certain point where they entertained a doubt. 
It ſeems the juſtices itinerant in that country had a doubt, when land de- 
ſcended to ſiſters, whether the younger fiſters ought to hold of the eldeſt, 
and do homage to her for their ſeveral portions, or of the chief lord, and do 


{a} It is mentioned by biſhop Burnet to have been among the papers of archbiſhop Laud.. 
(b) Vid. Pickering's Statutes, | (c) Old Abridg. Tit, Homage. . 
| homage 
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homage to him; and certain knights had been ſent over to know what the 
practice was in England in ſuch a caſe. The following is ſtated as the uſage 
of England at that time, differing very little from what it was in Glanville's 
time (a). If any one holding in capite died, leaving daughters co-heirefles, 
the king had always received homage of all the daughters, and every one of 
them held in capite of the king; and accordingly, if they were within age, 
the king had ward and marriage of every one. And again, if the deceaſed was 
tenant to any other lord, and the ſiſters were within age, the lord was to have 
the ward and marriage of every one; but with this difference, that the eldeſt 
only was to do homage for herſelf and her ſiſters ; and when the younger 
ſiſters came of age, they were to do their ſervice to the lord of the fee by the 
hands of their eldeſt fiſter : however, the eldeſt was not on that account to 
exact of the younger homage, ward, or any other mark of ſubjection; for 
they were all equal in conſideration of law, and deemed as one heir only to the 
inheritance, And ſhould the eldeſt have homage of her ſiſters,” and demand 
wardſhip, the inheritance would be in a manner divided; ſo that the eldeſt 
ſiſter would be ſimul et ſemel ſeignoreſs, and tenant of the inheritance, that is, 
heireſs of her own part, and ſeignoreſs to her ſiſters ; which could not well 
confiſt together; the law allowing no other diſtinction to the eldeſt ſiſter but 
the chief manſion. Beſides, if the elder fiſter ſhould take homage of the 
younger, ſhe would be ſeignoreſs to them all, and ſhould have the ward of 
them and their heirs ; which was always guarded againſt by the policy of the 


law, that never entruſted the perſon or eſtate of a minor to the cuſtody of a 
near relation. 


Taz other ſtatutes 5 in this reign are the following: the provi/ones, 
or ſtatutum de Merton, 20 Hen. III. and the ſtatute de anno biſſextili, 21 Hen. III. 
after which there appears none till the 51ſt year of this king. 


Tux ſtatute of Merton contains eleven chapters, which are arranged with 
as little order as Magna Charta. The ſeveral alterations or confirmations of 
the law thereby made were as follow: To- ſecure lords in one very valuable 
caſualty of tenure, that of ward and marriage, it was ordained, that when 
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heirs were forcibly led away, or detained by their parents or others, in order 


to marry them, every layman who ſhould ſo marry an heir, ſhould reſtore to 
the lord who was a loſer thereby the value of the marriage, and his body 
ſhould be taken and impriſoned till he had made ſuch amends (if the child 
was married); and further, till he had ſatisfied the king for the treſpaſs. This 


(a) Vid, Ant. 89 * 


proviſion 


2 
; 
* 

F 
4 
* 
VB 
" 

"= 

5 


198 "HE 18 FC EY T0108 
PART I.  provifion related to heirs within the age of fourteen : as to thoſe of fourteen, 
bod bh or above, and under full age, if ſuch an heir married of his own accord 
HENRY III. Without his lord's licence, to defraud him of his marriage, and his lord offer- 
ed him reaſonable and convenient marriage without diſparagement; then it was 
ordained, that the lord ſhould hold the land beyond the term of his age of 
| twenty-one years, till he had received the double value of the marriage, ac- 
1 cording to the eſtimation of lawful men, or according to the value of any 
marriage that might have been bond fide offered, and proved of a certain value 

in the King's court, 

Tus far the intereſt of lords was ſecured, The following Prov ifion was 
to protect infants againſt an abuſe of this authority in their lords. If any lord 
married his ward to a villain or burgeſs where ſhe would be diſparaged, the 

ward being within the age of fourteen, and ſo not able to conſent, then, upon 
the complaint of the friends, the lord was to loſe the wardſhip till the heir 
came of age; and the profit thereof was to be converted to the uſe of the 
heir, under the direction of her friends. But if the heir was fourteen years old 
and above, ſo as to be by law of capacity to conſent to the marriage, then no 
penalty was to enſue (a). Again, if an heir, of whatever age, would not 
conſent to marry at the requeſt of his lord, he was not to be compelled ; but 
when he came of age, and before he received his land, he was to pay his 
lord as much as any would have given for the martiage ; and that whether 
he would marry or not. For as the marriage ofan heir within age was a lawful 
Profit to the-lord, he was not to be wholly a loſer, but to be recompenſed 
one way or other (3). 

Some proviſion was made reſpecting dower. It was ordained, that perſons 
convicted of deforcing widows of their dower, ſhould pay in damages the 
value of the dower, from the death of the huſband up to the time of giving 
judgment for recovery thereof; and they were moreover to be in miſericordid 
to the king (c). Becauſe it bad been doubted, whether, as a widow received 
her dower in the condition it was in when her huſband died, ſhe ſhould not 
leave it in like manner to the reverfioner in the condition it was in at her 
death; to remove this doubt, it was ordained, in favour of widows, that 
they might bequeath the crop upon their lands held in dower, as well as 
that upon their other lands (d). | 

Usvey, which we have before ſeen (e) was reared with little lenity by 
our old law, was put under a particular reſtraint. It was provided, that uſury 
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ſhould not run againſt any perſon within age, from the death of his anceſtor, 
whoſe heir he was, until he arrived at his full age : however, this was to be 


lords of manors. When a lord having great waſte ground within his manor, 
infeoffed ahy one of parcels of arable land, it was uſual that the feoffee 
ſhould have common in ſuch waſtes of the lord, as incident to his feoffinent : 
and this was upon very good reaſons; for as the feoffee could not plough and 
manure his ground without -beaſts, and they could not be ſuſtained without 
paſture ; therefore the tenant uſed to have common for his beaſts of the 
plough as appendant to his tenancy; and from thence aroſe common appen 
dant. Thus was right of common founded upon the general intereſt of 
agriculture, and the particular one of the lord, whoſe land was thereby culti- 
vated and improved. We have feen (+) that a remedy by aſſiſe had been 
deviſed to maintain tenants. in poſſeffion of this right: but, it ſeems, this 
remedy had been puthed- too far, and began to encroach upon the demeſne 
and original right of the lord ; who, having ſuffered his tenants to range at 
large over his waſtes for which he had not yet found any uſe, could hardly 
appropriate any part thereof without the imputation of encroachment on his 
tcnants, and being liable to an aſſiſe of diſſeiſin of common of paſture. To 
prevent ſuch. uſurpations upon. the lord, and adjuſt the reaſonable claims 
both of lord and tenant, the following regulation was made : that when ſuch 
feoffees brought an aſſiſe of novel diſſeiſin for their common of paſture, and 
it was therein recognized before the juſtices, that they had as much paſture 
as was ſufficient for their frecholds (c), and that they had free ingreſs and 
egreſs from their freehold to their paſture ; then the perſon againſt whom the 
aſſiſe was brought ſhould go quit for all the lands, waſtes, woods, or paſture, 
which he had converted to his own uſe. But ſhould it be alledged that they 
had not ſufficient paſture, nor ſufficient ingreſs or egreſs, the truth thereof 
was to be enquired of by the aſſiſe; and if it was found as alledged, then 


they were to recover their ſeiſin by view of the jurors, and the diſſeiſor was 
to be amerced, as in other caſes (d). 


- 


Tux adminiſtration of juſtice was aided by a law concerning re-difleifins. 
It was ordained, that when any perſon recovered ſeifin of his frechold, before 


(a) Ch. 5, (3) Ant, pa, (le) Ad tenements ſua. (4) Chap. 4. 


CHAP. IV. 


without any prejudice to the principal and the intereſt which had accrucd in ENR III. 
the life-time of the anceſtor (a). 


A PROVISION made about commons of paſture was of great importance to Of commons, 


© 


1 


p 
8 — 1 _ n — 2 - P 
2 * 8 . — — - - * Sag | 
Y * I» N n * 5 = * 4 + - — A L . * TH ww © PO . 12 * 8 | — . — — i yp D.L < af by >, +48 So a 2 2 4 
** » — J 25 * - whey -- oe i 1 1 8 5 l r 1 wo - > 2 | \ 4 __ l 
y W 2 6 = 2 —— —— ho * 1 ' - — ”= EPS >. : : f —. — —ts 
q — — LEVY PR Hd 1 oy" » »© Ks ” 8 Cd wy” : * * = * IE - £1 — F * * ACS _ — — . _ 2 = = — 
- — "YE 3-00 ICDL * FE OS. nd lan os AS — — > — 
_ ** * 8 <>) 2 


2 > 
We i» Fig.” » 


* 
4 
* 
* 
OY 
ſ 
l l 
9 
» 
J 
4 


= I I et er Saas. —- S "— "Des £ 
2 +. ha — RK = * _ : 
J es 


* 


200 


PART I. 


CHAP. IV. 
— — — 


HENRY III. 


HIS TOA TU Ser T HE 


the juſtices in eyre, by aſſiſe of novel diſſeiſin, or by eonfeſſion of the diſſei. 
ſors, and ſeifin had been delivered by the ſheriff; if the ſame diſſeiſors again 
diſſeiſed the ſame tenant of the ſame freehold, and were convicted thereof, 
they ſhould be forthwith committed to priſon, till they were diſcharged by 
the king upon payment of a fine. The way of bringing ſuch contemners of 
the law to puniſhment is thus directed by the ſtatute : When complaint was 
made at the king's court, the parties injured were to have the King's writ 
directed to the ſheriff, in which a relation was to be made de diſſei/ind facta 
fuper Giſſeiſnam, of a difſeifin upon a diſſeiſin; and the ſheriff was to be 
thereby commanded, that he, taking with him the keepers of the pleas of 
the crown, and other lawful knights, ſhould go to the place in queſtion, and 


there, in their preſence, by the firſt jurors and other neighbours and lawful 
men, make diligent inquiſition of the matter: and if the party was convicted, 
he was to be dealt with as before mentioned; if not, the plaintiff was to be 
amerced. The ſheriff was not to entertain ſuch a plaint without the king's 
ſpecial command, namely, by writ. What is here ſaid of lands recovered 
in aſſiſe of novel diſſeiſin, extended to thoſe recovered by aſſiſe of mort- 
aunceſtor, or in any proceeding per juratam (4a). 


— 


Ax alteration was made in the limitation of certain writs. In a writ of 
right, as the law had been for ſome years, a deſcent might be conveyed & 
tempore Henrici regis ſenioris ; but it was now ordained, that there ſhould be no 
mention of ſo diſtant a time, but only d tempore Henrici regis avi naſtri. 
Writs of mortaunceſtor, de nativis, and de ingreſſu, (a writ which had lately ſprung 
up, and of which more will be ſaid hereafter) were not to exceed ultimum 
reditum domini regis Johann's patris noſtri in Angliam, king John's laſt return 
from Ireland into England; nor writs of novel diſſeiſin, primam transfreta- 
tionem domini regis Henrici, qui nunc eſt, in Vaſconiam (b). 


BEroxk another chapter of this ſtatute is mentioned, it may be convenient 
to recollect, that there were two kinds of ſuits; ſuit real, as it was afterwards 
called, and ſuit ſervice. Suit real was, in reſpect of refidence, due to a leet, 
or tourn ; ſuit ſervice was, by reaſon of tenure of land, due to the county, 
hundred, wapentake, or manor whereunto a court baron was incident. Now 
every one who held by ſuit ſervice ought to appear in perſon, becauſe the 
ſuitors were judges in thoſe courts; and if he did not, he would be.amerced ; 


which was a heavy grievance ; for it might happen that he had lands within 


(a) Ch. z. (3) Ch. 8. 
divers 
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divers of thoſe ſeigniories, and the courts might all be kept in one day; 
therefore, as he could attend perſonally only at one place, it was provided 

by this act, that every freeman who owed ſuit to the county, trithing (a), 
hundred, wapentake (5), or to the court of his lord, might freely make his 
attorney to do ſuit for him (c). This permiſſion did not enable him to do 
the ſame at the leet, or tourn, becauſe he could not be within two leets, or 
two tourns (d) 7·ꝛ | | 

IT is recorded in the ſtatute of Merton, that the queſtion about the legiti- 
macy of children born before wedlock, was ſtill: agitated between the clergy 
and common lawyers ; the former maintaining their legitimacy, according to 


the conſtitution of pope Alexander ; the latter denying it, as contrary to our 


law; as has been mentioned before (e). The biſhops now urged in council, 
that when the king's writ of baſtardy was directed to them, to enquire whe- 
ther a perſon born before wedlock was intitled to the inheritance, they would 
not, nor could, give any anſwer thereto, as the queſtion was put in a ſpecial 
way, and not 1n the form required by the church, which was general, whether 


baſtard or not; and therefore they prayed the nobles to conſent, that all ſuch 


as were born before matrimony, ſhould, conſiſtent with the law of the church, 
be deemed legitimate, and be intitled to ſucceed to the inheritance, as thoſe 
born within wedlock. But the ſtatute ſays, omnes comites et barones und 
voce reſponderunt, quod nolunt leges Angliæ mutare, que hucuſque uſitate ſunt, et ap- 
probate (f). It ſeems, that before this act, and ſince the conſtitution of pope 
Alexander (g), the queſtion of baſtardy uſed to be ſtated ſpecially, natus ante ma- 
trimonium matris, and the biſhop was to certify his judgment conſiſtently with 
the common law; but ſince this ſolemn renunciation of conformity with the 
law of the land, /pecial baſtardy, as it was called, has been always triable at 
common law; and general baſtardy alone has been left to the judgment of 
the eccleſiaſtical judge, who in this caſe agreed with the temporal (þ) 

A PRIVILEGE was claimed by the nobles in this council, to which the king 
would not conſent. This was, that they might impriſon in a priſon of rheir 
own all perſons that were found treſpaſſing in their parks and vivaries (i). 


Ix the next year, there follows in the ſtatute-book a public inſtrument 
which is intitled, the ſtatute de Anno Biſſextili, 21 Hen. III.; but is, in truth, no- 
thing more than a ſort of a writ, or direCtion to the juſtices of the bench, how 


(a) A diſtrict containing three hundreds, (b) Another name for a hundred. (c) Ch. 10. 
(4) 2 Inſt. 99. (e) Vide ante, 85, (f) Ch. 9. (g) Vide aate, 85, 
(4) 2 Inſt. 99. (i) Ch. 11. ‚ 
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FOX HISTORY OF THE 


PART I. the extraordinary day in the leap-year was to be reckoned, in caſes where 
CHAP, . perſons had a day to appear in a year, as on the eſſoin de malo lecti, and the 
HENRY III. like. It was hereby directed, that the additional day ſhould, together with 

that which went before, be reckoned only as one, and ſo of courſe within the 


preceding year. 


AFTER this, there are no ſtatutes (except the confirmation of the charters 
38 Hen. III. which has been mentioned before) till the fifty-firſt year of this 
king. During this interval of thirty years, great progreſs was made towards 
bringing the law to that ſtate of conſiſteney and learning to which it arrived 
in this reign ; there is alſo the ſtrongeſt proof (a) that the treatiſe of Bratton 
was written within this ſpace of time; and that the account of the law given 
by that author, does not include the alterations made therein by the ſtatutes 
paſſed in the 51ſt year (ſtat. of Marlb.) and 52d year of this king. It ſeems, 
therefore, the moſt natural order, to poſtpone the confideration of thoſe laws, 
till we have taken a view of the previous ſtate of things; and thence proceed 
to the alterations made therein by thoſe ſtatutes. This view of the law, as it 
ſtood towards the end of the preſent reign, will include in it not only a fuller. 
| account of what had been before collected from Glanville, but likewiſe the 
=. numerous additions and improvements that had been made fince his time. 
1 This will be extracted, as was. promiſed, from that great ornament of our 

antient juriſprudence, the Treatiſe of Bracton, from which ſuch parts will be 
ſelected as are thought beſt ſuited to the defign of this 2 8 0 of our judicial 
polity. N 
mos of per- TH ranks of freemen are ſtated by Bracton to be theſe 3 dukes , earls, barons, 
magnates, or vavaſors, knights, and thoſe who were plain freemen. Vavaſors, 
he ſays, were perſons magne dignitatis, and were fo called as vas ſortitum ad 
valetudinem (b). The condition of ſervi, or villani, as they were more com- 
monly-called, is more particularly deſcribed by this author than by Glan- 
ville, and the nature of that ſtate may be tolerably well collected from thence. 
The ſervus, tho' he was generally confidered as in potęſtate domini, and not ſui © 
juris; yet, as to life and limb, he was intitled to the protection of law. 
The lord might take from his villain every thing he had, even his principal 
piece of property, which was uſually his waynagium, or implements of huſ- 
bandry ; the rule being, that quicquid per ſervum acquiritur, id domino acquiri- 
tur (c ). Theſe /rvi did not eſcape from their condition by going off the 
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(a) Vide poſt, (3) Brad, 5. b. (ce) Ibid, 6. 
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land of the lord, if they continued in the habit of returning; and ſometimes PART 1. 
they uſed to be permitted to abſent themſelves for a length of time from cnyay. iv. 
the lord's lands, and employ themſelves in trade, upon paying to the lord a HF ir. 
fine called chevagium, as an acknowledgement of their ſubjection and ville- 
nage. But if they left the lord's land without returning regularly, or ceaſed 
to pay their chevagium, they were then confidered as fugitives; and when 
they were once become fugitive, they were to be purſued and demanded by 
the lord, both within liberties and without; for which purpoſe the aid of the 
king's officers might be had (a) : and after ſuch claim had been made, the 
ſervus, tho? he was not taken till after a year had elapſed, might be detain- 
ed; but if no ſach claim had been made, at the end of a year the /srvs 
would be privileged, and conſidered as free. And if the lord, after the 14pſe 
of three or four days, having omitted to make any claim, had taken him any 
where without his villenage, he would have been liable to a complaint for 


the impriſonment. _ 
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Ir ſeems the ſervi in the king's demeſnes were of different kinds. There 
were thoſe who had been ſuch before the Conqueſt, and who, in conſequence 
of that policy, were permitted to hold their land in villenage (6) by villain 
and uncertain ſervices, and who were to do every thing their lords command- 
ed them. But in the diſorder 'of that revolution, many freemen were dif- 
poſſeſſed of their lands by the lords to whom they were allotted, and were 
afterwards permitted to hold them in villenage, with the burthen of doing 
certain villain offices, which however were certain and ſpecified. Theſe per- 
ſons were ſometimes called glebæ adſcriptitit, becauſe, ſo long as they did the 
appointed ſervices, they had the privilege ot to be removed from the land; | - 
and were indeed freemen : for tho? they did villain ſervices, yet it was not in 
their own perſonal right, but on account of their tenement, which was held 
in villenage, tho' a ſort of privileged villenage (c). There was another 
holding in the king's demeſne manors, which was by the ſame villainous cuſ- 
toms and ſerviees as the former, and yet not in villenage; nor were the tenants 
ſervi; nor did they derive their title from the Conqueſt; as the former did, but | 
by covenant with their lords; ſo that ſome of them had charters, and ſome f | g 
not; and theſe, if ejected, might recover ſeiſin by aſſiſe, which none of the 
foritief could. Befides theſe, there were alſo tenures by ſoccage, and knight's 
ſervice, in the king's demeſnes. Theſe, ſays Bracton, were ex novo feoffamenta 


() Bract. 6. b. () Vide ante, p. 29. (e) Bract. 7. IS 
3 a and. 
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PART I. and poſt Congueſium ; by which he ſeems to intimate his opinion as to the- 
CHAP. IV. origin of theſe tenures Ca). 
— ena 


HENRY III. A $sxrvus might alſo become free by manumiſſion; which was a ſolemn 
expreſs act of declaring him free. There were other acts of the lord which 
were conftrued to amount to a declaration of a villain's liberty, becauſe they 
put him into a condition incompatible with a ſtate of ſervitude, Thus, if a 
lord was to receive homage of his-villain, or. ſhould, without any expreſs. 
manumiſhon, give land to his villain, habendum et tenendum libere to him and 
his heirs, tho' no homage was done, ſuch gift was confidered as an intimation 
that the donee ſhould become a freeman, However, if a gift was made to 
hold per liberum ſervitium, it was otherwiſe, there being a difference between 
holding [bere and per liberum ſervitium ; for as a tenure in villenage would 
not make a freeman a villain, ſo a holding by free ſervice would not. make 

a villain free, unleſs it was preceded by homage (5). 

| Of villenage, Ba Ac rom ſpeaks of two orders of villains : there were thoſe who held'i in 

1 pure villenage, and thoſe who held in villain ſoccage. In the former, the ſervice 

| was uncertain and indeterminate, ſo that the villain did not know in the 

evening what was to be done in the morning, but was to do every thing that 
was commanded him; in the latter, the fervice was certain, and yet his. 
ö bolding was not /iberum tenementum, or freehold. Neither of theſe could. 
[ . alien their lands, as thoſe who had freeholds; and if they did, it might be 
4 recovered at law (c). But the way in which a villain ſockman was to make 
a transfer of his eſtate, was this: he was firſt to make a ſurrender of it to the 
lord, or his ſteward (d), if he was not preſent. himſelf, and from his hands. 
the conveyance was to be made to the purchaſer ;. and this was conſidered 
as the gift of the lord, in whom, and not in the villain ſockman, the freehold. 
reſided (e). Bracton does not ſay whether thoſe who held in pure villenage 

had even the power of transferring their lands in this limited way; and it. 
ſhould ſeem they had not yet obtained ſuch privilege. | 

3 W: are enabled to ſpeak more particularly of tenures than we did in the: 
reign of Hen. II.; they had now become more defined, and were treated 

with much more refinement. Tenure: depended on the ſervices reſerved at 
the time of the feoffment; and therefore, to underſtand. the nature and va- 
riety of tenures, it will be neceſſary to conſider more particularly the clauſe. 
of reddendum in deeds of feoffment. When a donation. was, made by a pri- 
vate perſon, it was uſual to expreſs in the deed, with ſome preciſion, what- 


; 
| 


(a) Bract. 7. b. (6) Ibid, 24. b. (c) Ibid. 26. (4) Serwienti,, (e) Bratt. 26. 
even 
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ever was to be rendered to the donor in compenſation for the thing given. 
Thus ſometimes a gift was made pro bomagio et ſervitio, for homage and ſer- 
vice; ſometimes for ſervice only, without homage. If it was intended to 
create a knight's fee, the proper reſervation would be pro homagio et ſervitio; 
but'in the creation of a ſoccage tenure, it would not be ſo proper; as fealty 
only, and not homage, was due for ſoccage land : and indeed ſhould homage 
have really been done, yet this would not entitle the chief lord to wardſhip 
and marriage; for ward and marriage did not ſo properly follow the homage, 
as the ſervice, which in fact, and which only, made a tenure, either military 
or ſoccage. For it often happened that homage was not required even in 
military tenures; ; as where one made a gift to his cldeſt ſon and heir, or a 
brother to a younger brother, it happened in general that ſuch gifts were 
made without reſerving homage, leſt the donor ſhould be excluded from 
ſucceeding; to the inheritance by the rule, nemo poteſt eſſe dominus et heres. 
For the ſame reaſon, gifts uſed, when made to a younger ſon, to be, pro 
ſervitio tantium, tenendam de me totd vitd med fibi et heredibus ſuis, et poſt mortem 
meam de capitalibus dominis pro ſervitio quod ad illam terram pertinet. When it 
was reſerved in this way, the elder fon might be heir to the younger, 
becauſe there was no homage to conſtitute a dominium : if the gift had been 
tenendam de capitalibus dominis, 1t would-have excluded him from the ward- 
ſhip alſo. In like manner, if a gift was made by the father to the eldeſt fon, 
whether it was pro ſervitio or pro homagio, if it was to hold of the chief lords 


of the fee, and he died in the life of the father, the younger brother would 


ſucceed, and the father be excluded from the wardſhip; and if he was a 
minor, the ward and marriage would belong to the chief lord, and if of full 
age, the relief likewiſe (a). 


Taz reſerve was ſometimes reddendo ſo much per annum at certain times, 
or faciendo ſuch and ſuch ſervices and cuſtoms, pro omni ſervitio, conſuetudine 


ſeculari, exaftione, et demandd, by which all ſecular demands that belonged 
to the lord in right of the tenement were remitted. But it muſt be obſerved' 


of ſervices and cuſtoms, that ſome belonged to the lord of the fee, and ſome. 
to the king. Of the latter kind were /e ad juſtitiam facieudam, as in writs. 


of right; ad pacem, to fit in judgment on a thief ; and pro aforciamento, 
curiæ. To the donor of the land belonged ſuch ſervices as were due in 
recompence of the thing given, as rents, whether in gold or filyer, 


(4) Bract. 34, b. 
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not otherwiſe be demandable ; as where it was ſaid, et faciendo inde ſesam ad 
curiam domini ſui, et heredum ſuorum, de quindend in quindenam, Cc. or, faciendo 


. ments, and therefore were not perſonal, but feudal or predial ſervices. 


King ; as for inſtance, when a perſon was to hold by the ſervice of riding. 


HISTORY OF THE- 


in monies numbered; as if it run reddexdo inde per annum decem aureos, 
argenteos ; or if it conſiſted in fruits and profits of the ground, reddends' 
inde per annum decem coros tritici, four quarters of barley, four barrels of oil, 
or the like. Sometimes the reſerve was in the disjunctive; as reddendo inde 
per anrum ſo many gilt ſpurs, er ſixpence, er a pound of pepper, or cumin, 
or wax, or a certain number of gloves; in which caſes it (a) was at the op- 
tion of the tenant which of them he would pay. There were ſome ſervices: 
which were to be done to the lord of the fee, and conſiſted in doing ſome 
act at certain ſeaſons, and which it was neceſſary to ſpecify, as they would 


inde ſo many ploughings or reapings, and the like ; all which belonged to 
the lord of the fee, and were due out of and in right of their farms and tene- 


A PERSON might infeoff another to hold by ſerjeanty, which was of different 
kinds : ſome ſuch ſervices belonged to the lord who infeoffed ; ſome to the 


with his lord (+), or of holding the lord's pleas, or ſerving his writs within 
a certain diſtrict, or feeding his dogs or hounds, keeping his birds, finding 
him in bows and arrows, or carrying them, and innumerable like ſervices ; 
all which were called ſerjeanties. As ſervices were divided into ſuch. as they 
called forinſic and intrinſic, all the above-mentioned they conſidered as intrinfic, 
as they were of neceſſity to be expreſſed in the charter, and were reſerved to 
the lord of the fee, and had not any reference to the king's army or defence 
of the realm; therefore no. ward or marriage accrued to the lord in ſuch 
tenure, any more than in ſoccage. Theſe were uſually called petit ſerjeanty, 
to diſtinguiſh, them from ſuch as related to the king only. A ſerjeanty of 
this latter kind was, when a perſon was infeoffed by the ſervice of finding 
one or more men to go with the king upon any military expedition with ſome 
kind of accoutrement; and from ſuch a ſerjeanty, whether held of the king 
or a private perſon, there was due to the chief lord the ward and marriage of 


the heir (c). MF 8 | 
Ir was before ſaid, that the above ſervices which were ſpecified in the 
deed were called intrinſic: That and its correlative term were not wholly con- 
fined to ſervices being expreſſed or not in the charter; for ſome other ſervices, 
tho? expreſly named in the charter of feoffment, were termed forinſic, becauſe 


(5) Which tenants were uſually called Rod Knights (c) Bract. 35. b. 
they 


(a) Bract. 35. 
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they belonged to the king, and not to the chief lord. Theſe were performed 
when he went not in perſon to do his ſervice, or when he had ſatisfied the 
king, ſome way or other, for his ſervice : they were due as accident or ne- 
ceffity made them requiſite, and were called by various names. They were 
not only termed generally forinfic, as they belonged to the king, but had va- 
rious other names of a more ſpecific import. They were ſometimes called 
ſcutagium, ſometimes ſervitium domini regis; the meaning of all which was this: 
they were called forinſic, becauſe the ſervice was done foris, abroad, that is, 


extra fervitium due to the chief lord; ſeutagium, becauſe it related ad ſcutum, 


and the military ſervice ; regale ſervitium, becauſe it belonged to the king, 
and not-to the lord ; and a feoffment by either of theſe appellations was con- 
ſidered as the fame thing: and if a charter ſhould give land faciendo inde 


forinſecum ſervitium, &c. the ſervice, or the ſubſtitute for ſervice, was to be 


expreſſed; as by the ſervice of one knight's fee, or more; by the ſcutage of 
a hundred ſhillings ; and the like (a). 


THrRE were other cuſtoms and dues which were neither intrinſic nor 
forinfic, but were rather, ſays Bracton, concomitants of ſervices regal or military, 
and homage ; which need not be expreſſed in the charter; becauſe if homage 
and regal ſervice preceded, it followed that relief, marriage, and wardſhip, 
belonged to the chief lord, whether it was a knight's ſervice, or a ſer- 
jeanty relating to the army. There were other cuſtoms and dues which 
were not called ſervices, nor the concomitants of ſervices; as reaſonable 
aids to make the eldeſt ſon a knight, or marrying his eldeſt daughter; which 
aids were de gratid4; and not de jure, and were in confideration of the lord's ne- 
ceſſities; for they were only to be demanded of his freemen in caſes of ne- 
ceſſity. Theſe aids, too, were conſidered as perſonal, and not predial; for 
they reſpected the perſon, and. not the fee, as may be collected from the 
terms of the king's writ which uſed to iſſue to the ſheriff, commanding him, 
quod zuſte et ſine dilatione babere faciat tali rationabile auxilium de militibus et 
libere tenentibus ſuis in ballivd ſud, Sc. As theſe aids were not to be levied at 
the pleaſure of the lord, reſpect was to be had, in aſſeſſing them, to the cir- 
cumſtances both of the tenant and lord, ſe as the lord might be relieved 
without oppreſſing the tenant; or, as Bracton ſays, quod auxilium accipienti 
cederet ad commodum, et danti ad honorem (G). RE ; 

A Man might be infeoffed by divers kinds of ſervices ;. as, by the ſervice 
of one penny, and rendering ſcutage (thar is, when demanded for particular 


(a) Brad. 36. bp. (6) Ibid. 36. b. . 
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PART I. occaſions, as before mentioned), and by one or more of the ſerjeanties above 
CHAP, IV. 


| noticed. If the render was to be only in money, without any ſcutage, or ſer- 
HENRY ILL. jeanty ;. or if two ſervices were required disjunctively, as to give ſome certain 
thing pro omni ſervitio, or a certain ſum of money; ſuch a holding was called 
ſoccage: but if ſcutage and regal ſervice was added thereto, tho' it was only 
for the payment of one farthing, or if any ſerjeanty, was reſerved, it was con- 
ſidered as knight-ſervice(a). The creation of all theſe tenures depended. on 
the pleaſure of the feoffor; for whatever might be the ſervice he was bound to 
perform towards his feoffor, he might exact, either more or leſs, upon making 
a feoffinent to any one, Thus a tenant by Knight's ſervice might infeoff 
another in ſoccage, or make a grant in villenage. Again, he might require 
knight s ſervice, tho' he held only in ſoccage (: and in ſuch caſe, as well 
as in others, the tenant was protected againſt the chief lord by the warranty of 
the meſne, who flood between them. 
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Tue different kinds of tenure appear, from the bark enquiry, to be theſe: 
| ſome were by military ſervice, ſince called knight's ſervice; others by ſer- 
| jeanty, for which homage was to be done to the chief lord, becauſe of the 

forinfic and regal ſervice ; and that which related ad ſcutum, and the military 
| calls for the defence of the country. Another was a holding in ſoccagio libero, 
_ in free ſoccage, where the ſervice to the chief lord confiſted in money, and 
1 nothing was due ad ſcutum et ſervitium regis : this was called ſoccage à ſocks, 
becauſe the tenants thereof were deputed, as it ſhould ſeem, merely to be 
cultivators of the ground ; and in this tenure, the ward and marriage belong- 
ed to the neareſt relations: and tho' homage ſhould de facto be done for ſuch 
Þ land, as it ſometimes was, the chief lord was not on that account intitled to 
4 | the ward and marriage, as they did not always, tho' they uſually did, follow 
ö homage. There was another kind of ſoccage, called villain ſoccage, where 

homage was never done, but only the oath of fealty ; the lord being intereſt- 

ed to ſee that his villain did not, by any ſurprize, become his homager (c). 


Homage and Tu next ſubje& to be conſidered is the circumſtances of tenure, the 
. principal of which were homage, fealty, and relief. Much ſtreſs was laid on 
homage, to which was aſcribed greater efficacy than to any other part of this 

ſyſtem, as it was the grand principle of feudal connection between lord and 

tenant. Homage is therefore defined by Bracton, to be that legal bond by 

which a lord is held and bound to warrant, defend, and quiet his tenant in his 

ſeiſin againſt all mankind, for a ſervice performed by him, as expreſſed in the 


(«) Ing. 37. b. 0) Ibid. 36. (0) Ibid. 77. b. 
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deed of gift: and, on the other hand, that by which a tenant was mutually ob- 
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ligated and bound to preſerve his faith towards his lord, and to do his proper al. . 
ſervice z which connection is thus exprefled by Glanville, as has been before HENRV III. 


ſhewn': tantiom debet dom' nus tenenti, Or tenens domino, preter ſolam reveren- 
tiam (a). | 


Home was to be done at the time of the giſt being made, either before 
or after ſeiſin; however, if ſeiſin was not made, the homage had no effect (3). 
Homage was to be done ſeveral times by the fame tenant to the ſame 
lord, if for different frecholds. It was due for all lands, tenements, and 


rents; and for every thing elfe which was held by any of the tenures before- 


mentioned (c). Homage was not due for a tenement which was held only 
for a term, (which included an eſtate for term of life) but ſealty only. The 
perſon who was to do homage, was to ſeek his lord wherever he could be 


found ; he was to approach him with reverence, and put both his hands be- 


tween thoſe of his lord: by which was meant to be ſignified on the part of 
the lord, protection, defence, and warranty; on the part of the tenant, reve- 
rence and ſubjection; and he was to pronounce in that poſture theſe 
words: Devenio hom veſter de tenemento quod de vobis teneo, et tenere debeo, et 
fidem vobis portabo de vitd et membris et terreno honore, contra omnes gentes, ſalva 
fide debitd domino regi, et heredibus ſuis; which agrees in ſubſtance with the 
form in Glanville's time. After this he was to take his oath of fealty, the 
form of which! is not mentioned by Glanville, and is as follows: Hoc audis, 
domine N. guòd fidem vabis portabo de vitd & membris, corpore et catallis, et 
terreno honore; fic me Deus adjuvet, et bæc ſantta Dei evangelia. The difference 
between them was this : that in the oath of fealty, which was the leſſer obliga- 
tion, the tenant engaged to bear his faith to his lord; in the other, he. in 
addition thereto ſaid, Devenio veſter homo, he became his homager. 


 Homacs was not to be done in private, but in ſome public place, where 
every body had acceſs; as in the county or hundred court, or in the 


court of the lord, in the preſence of many perſons, that the lord might have 
witneſſes of the tenant being bound to him. Again, it was requiſite that a 
diligent examination ſhould be made at the time, whether the perſon doing 
homage was intitled to the land; as whether he was right heir to the perſon 
laſt ſeiſed; what was the kind and ſize of the freehold ; whether he held it 


in demeſne; or in ſervice; or what part thereof in one or the other (d): all 


which was to prevent either the lord or the Fm being deceived. And the 


(a) Bract. 78. b. (5) Ibid. 79 0 Ibid. 29. b. 60% Ibid. 80. 
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effect of homage was ſuch, that it was highly neceſſary ſuch caution ſhould 
be uſed ; for when a perſon had done homage to one who turned out not to be 
his true lord, yet he could not recede from the obligation of homage, without 


the judgment of ſome court, ſo long as he held the land for which he did it. 


Trezz were many ways in which the homage was diffolved : as if either 
lord or tenant did any thing to the diſheriſon of the other; in the former caſe, 


the lord was to loſe his dominium; in the latter, the tenant was to loſe his 


tenement. Again, ſhould the lord die without heirs, the homage on his part 
was gone, but it revived in the perſon of the next ſuperior lord, and ſtill con- 
tinued in the perſon of the tenant : ſo, if the lord committed felony. In theſe 
caſes, the ſuperior lord could not waive the homage which was to commence 
between him and the inferior tenant ; for the tenant would then be deprived 
of his warranty. Beſides, it might happen that by the feoffment the tenantwas 
bound only to the ſervice of a penny, while the ſuperior lord was bound by the 
feoffment he had made to the meſne lord, to the warranty of a hundred librates of 
land; and there is no doubt, but, i in ſuch caſes, a lord would renounce hisclaim of 
homage, if the law would permithim, Nor would it avail the lord to ſay, that the 
tenant was not infeoffed by him, and he claimed nothing in the homage ; for 
as there might be ſeveral ſuperior lords, ſo there might be ſeveral tenants 
one below another; and the chief lord of all held the loweſt tenant bound to 
him by the ties of homage, becauſe he was within his fee, tho' per medium; 
and when that medias, or meſne lord was taken away for any cauſe whatſoever, 
the connection between the chief lord of all and the inferior tenant was im- 
mediate ; ſo that, one way or other, the inferior tenant was with in the homage 
of the ſuperior lord (a). To illuſtrate this by an inſtance : if I infeoff 
A. and A. infeoffs B. and B. infeoffs C. and fo on; then every-tenant, from 
the firſt to the laſt, would be my tenants, and I their lord; the only difference 
being, that the firſt is immediate tenant, the others ſo per medium. 165 N 


Wr have been ſhewing how the obligation of homage might ceaſe i in the 
perſon of the lord, and remain in the perſon of the tenant. In like manner 


might the homage ceaſe in the perſon of the tenant, and continue in that of 


che lord: as where the tenant parted with the whole inheritance, and infeoffed 
another to hold of the chief lord; then the tenant was abſolyed from the 
homage ; that is, the homage was wholly extinguiſhed as to him, whe- 
ther the lord conſented or not, and commenced in the perſon of the 
alienee, who now was bound to the lord; and ſhould the feoffer nen 


(a) Bratt. 80. b. | 
135 the 
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the feoffor to hold of the ſame chief lord, the homage of the tenant would PART T. 
thereby be revived, The homage would ceaſe alſo when the tenant died CHAP. Iv. 
without heirs, or committed. any felony3” in which caſes the. tenement IIENRT III. 
eſcheated to the chief lord. The tie of homage and fealty was likewiſe diſ- 
ſolved, when the tenant diſayowed the ſervices by which he held, or that he 
held of him at all; in which caſe the lord had two remedies : he might either 
waive the forfeiture of the tenement, and proceed for the recovery of the 
ſervices ; ; or avail himſelf of the tenant's default, and demand the tenement 
by a writ of eſcheat, or (a) by writ of right. Should the tenant do any 
atrocious injury. to his lord, or fide with his enemy, by giving advice or aſ- 
ſiſtance againſt his lord (except it was with the king, or the ſuperior lord of 
all, to whom he had done allegiance), or do any thing to the diſheriſon of, 
or put violent hands on, his lord; all theſe were breaches of faith which 
diſſolved the homage on the part of the tenant. Tt muſt be obſerved, that 
homage remained in force between lord and tenant as long as the heirs of 
both parties continued (which tenure was therefore in after-times called homage 
aunceftrell) ; but upon the failure of any of them, the homage ceaſed, and 
could be revived in the perſons of others only by ſome new cauſe. A tenant 
might decline holding his tenement, and this diſſolved the homage; he might 
alſo ſurrender the tenement and homage to the lord propter capitales inimicitias, 
and ſo diſſolve the homage, that he r be at full liberty to Sora an 
appeal againſt him. 

Ir ſeems, that, in general, the lord could not attorn, as they called it, or 
transfer to another the homage and ſervices of his tenant againſt his conſent, 
particularly the homage ; for by ſo doing he might ſubject him to obſerve the 
oath of fealty to a perſon who was his declared and inveterate enemy. 
However, a flight enmity was not an objeCtion, where the law allowed, as it 
did in ſome caſes, ſuch an attornment even againſt the tenant's conſent ; but 
this was uſually on a fine in the king's court, where the homager was to be 
| ſummoned. to ſhew cauſe'why the homage ſhould! not be done to the other 
perſon ; and if he could not ſhew ſufficient reaſon to the contrary, it would 
be attorned without his concurrence (b). One of the inſtances where homage 
might be attorned, Was, W when land was given in marriage; another, when 


land was fold for redemption of the lord's perſon : : in theſe caſes it might 


42 Ja Skhl 


be attorned,, unleſs. any, particular reaſon could be mewn to the contrary. 


| (a) Brac. 1. er (b) Ibid, $1, b. ; ; 
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tenant, in order to ſecure himſelf from any unreaſonable demands of his new 


by a judgment of court, the arrears of ſervice were ſtill loſt. If the homage 


received the ſervice, but had put it into his own pocket without acquitting 
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This reſtraint upon the attornment of homage was very reaſonable, and well 
founded; for as homage was the bond by which the tenant claimed the 
warranty and recompence of his lord, it was right that the lord ſhould not 
have the power of transferring this obligation to another, who might be in- 
digent, and not able to anſwer the warranty, as might often be the cafe, 
This reſtriction was likewiſe in favour of the tenant, for whoſe benefit, indeed, 
homage ſeemed principally calculated; and if it was juſt that a lord ſhould 


not be at liberty to decline the homage of the wanne, it was equally ſo that 
he ſhould not attorn it without his aſſent. 


Howztvsr, tho' the law impoſed this reſtraint as to homage, yet ſervice 
might be attorned in all caſes without requiring the aſſent of the tenant; 
andthe perſon to whom it was attorned might diſtrain for it, without the tenant 
being able to make any reſiſtance thereto (a): tho' ſome thought, that 
ſhould the diſtreſs be for the homage and ſervice both, it ought to ceaſe as 
to the homage, tho! it held good as to the ſervice ; diftreſs being incident to 
ſervice, and belonging of courſe to the perſon who was entitled to the ſer- 
vice. A tenant was not to be oppreſſed by an attornment of ſervice, any 
more than by an attornment of homage ; it was adviſable, therefore, for the 


lord, to get from him a charter, granting, that he would not demand more 


ſervices than were due, and charging himſelf with a warranty and a e, 
the ſame as the firſt lord was bound to. #41 


Ir the lord refuſed to receive the homage, the tenant had ſeveral e 
In the firſt place, the ſervice was loſt to the lord which the tenant was not 
bound to without homage ; and ſhould homage: be forced upon the lord 


was refuſed publicly by the lord, the tenant might attora himſelf to the 
next ſuperior lord ; and if he refuſed, to the next; and ſo on to the king, 
who was the chief lord of all ; and if they all refuſed, the tenant was quit of 
all demands for ſervice. But ſhould any of them accept it, then the imme- 
diatc lord, who had refuſed it, could not have the homage or ſervice ;. yet he 


would, on account of his wilful refuſal, be {till bound to warranty, tho' the 
perſon to whom the tenant did homage, had the ſervice (2). 


Wax a meine lord had accepted the homage and fealty of his tenant, and 


him from the Germans of the ſuperior, and this was proved in the preſence. 


(a) Brad. 82. 5 65 Wia. be, b. 1 |. 58 
| $2 of 
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of good and lawful! men z he might, without any breach, of Jaw, ſatisfy 
the chief lord with his on hands, by doipg his fer vice to him; and yet! 
the meſne lord would not be, on that account, diſcharged from his war- 
ranty (a). The reinedy againſt hs en + lord, in like caſes, was by a writ 
de medio: 

AvTazr homage was: performed, "64 next hin for the heir to * was to 
pay the relief; ſo called, ſays Bratton, becauſe thereby the tenement and 
inheritance, which was in the hands of the anceſtor, et gue JACENS fait per ejus 
deceſſum, RELEVATUR in manus beredis; The ſums to be given on theſe occa- 
ſions were ſettled by Magna Charta, except in tenure by ſerjeanty, which was 
ſtill left to the diſcretion, of the lord (5). A relict was to be paid only in 
caſes of ſucceſſion, and never upon a change of tenant, by buying or ſelling, or 
any other ſort of purchaſe (c). It was to be paid to the next immediate lord, 
and no other: it was to be paid only once, and not upon the change of the 
lord; for tho bomage might be done ſeveral times, relief was to be paid 
only once (4); ſo that the doubts. expreſſed by Glanville on this head no 


longer exiſted (). There was another gift to be made to a lord by the 


heir hen he ſucceeded his anceſtor, which was called a Heriatt. This was, 
however, in nothing like a relief; for it was given by all tenants, as well 
villain as free, and rather came from the deceaſed than the heir : it was, 
ſays. Bracton, when a man remembered, his lord by the beſt beaſt, or ſecond 
beſt beaſt he died poſſeſſed of, according to the cuſtom, of different places, 


and was rather. de: nnen & r and, in n fact, it related not at all to the 


inheritance (f?). 

Wx have ſeen the N wat x ho Ke 6 ſtatute of Merton for ** pro- 
tection of wards: ſaving theſe regulations, the ſubject of ward and ie 
continued much the ſame as in the time of Glanville. 

Tus methods of acquiring a title to property were three; by gift, by * 
cefſion, and by will. We ſhall conſider theſe three in their order, beginning 
with the firſt (g). Gifts of land might be conſidered in this way; either as, 
what is called by Bracton, libera et pura donatio, or that which was fu condi- 
tone ;; and in another reſpect, Auch as was abſoluta et larga, or that which 
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Relief, 


OfgiftsoF land, 


was firifta et coarffata to certain particular heirs, with an excluſion of others, 


Theſe will be treated. of more minutely hereafter ; but firſt} it will be en- 


W 1 perſons w were 1 rp of making gifts of land, and wharn not. 


C} : 


(a) Brad. TH (SM Ibid, ” (4) \ Vid, 9955 91. 09 Brag, 84 b. WY ya, 29 ple 
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0 Bratt, 66. (2) Ibid. 10. b. 1 l 4 
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PART I. Tux perſon who was regularly and properly intitled to make a gift of his 

CHAP. IV. land, was he who was ſeſſed in fee; but yet Tome others who had an in- 
HENRY III. Razor intereſt could make a gift; as any one who had a freehold; tho%only 
for life; and even ſuch as had n frechold, if he was in deifin by ſome lawful 
means; as one who had a term for years, or the wardſhip of the land : and 
indeed thoſe who had no lawful title, as one who was in ſeiſin by intruſion 
or by diffeifin, might give a freehold, tho” it was not a complete and-indefea- 
ſible one. A gift made by a minor, ora madman; would be good, if confirm- 
ed after the one was of age, and the other of ſane memory (a). Ab to thoſu 
who could not make a gift, they were ſuch as had not a general and free diſ- 
poſal of their property; as minors who were ſub! tutels vel curd : yet theſe 
could accept a gift with conſent of their tutor, as the law allowed them to 
meliorate their condition, tho” not to leſſen it by making a gift, even with 
conſent of their tutor: the ſame of a perſon deaf and dumb; a perſon 
taken priſoner by an enemy, while in the enemy's cuſtody ; or a leper remov- 
ed from the converſe of mankind. Others were incapacitated /#b modo. Thus 
archbiſhops, biſhops, abbots, and priors, could not make gifts without the 
aſſent of the chapter; nor the chapter without the conſent of the king, or 

other patron, 'whoever he might be; the concurrence of all whoſe intereſt 
| | was concerned being abſolutely requiſite. - Re&ors of churches, as they poſ- 
| ſeſſed nothing but in the name of their churches, could make no alienation 
| thereof but by conſent of the biſhop or patron (5); nor even make any 
change therein for the better (« c). So a baſtard could not give his land unleſs 
he had heirs of his body, or he had made lawful affigns thereof, conformably 
with the:terms of the donation. No one charged with felony could alien his 
land with effect, tho' the gift would hold ill he was convicted, and if he was 
acquitted would be valid. All gifts between a huſband and wife were void; 
nor could a huſband give his land to another, to be given to his wife 1 in his 
life⸗ per or iter ny Harri, as Tr: -woule' we a FOOT bs: 9h the letter of the 


Jaw. ones read | £01301 1728814, .es 101, 15: 
* * 


To whom. "= ys! farof the Et, who might make agift of land; next tof thoſe to whom 
A \ gift might. be made. As has been before faid, a gilt might. be to 2 minor; - 

and i in ſuch caſe, a tutor, or curator, uſed to be appointed to zecept z and take 

care of ſuch gift: but the law did not allow the feoffor to appoint ſuch 

tutor d); : for that would ſeem like a continuance of the ſeifin, inftead'of 


By whom, 


, 


Py + 11 * * | | 
(a) Brack. 11. b. (3) 80 Brafton reads, Aker, if it ſhould not be and? (e) Bag. 12. 
(4) id. 12. b. 01 e 09. Batt (3) 


making 
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making a feoffment of it. A gift might be made to a Jew, unleſs the original PART 1. 
charter had a clauſe which forbid. ſuch an alienation; it being yery common CHAP, Iv. 
in thoſe days to add exceptis piris naligiais, et Judæis: it ſeems, that people were r I. 
no otherwiſe incapacitated to take, than where there were theſe, particular 

clauſes (a). If a gift was made by a man to his wife and his children, or 

her children begotten of another huſband, the of% tho” va as to the Riten 

would hold as to the others. FIAT 


Ir has before been ſaid, that a . 5 give what bs bad in Fa for. 
life, and for years; to which. may be added, he might do, it, whether he 
was ſeiſed of i is to himſelf ſolely, or in common. He might alſo give that 
which. he had 3 in expectancy after the death of his anceſtor,, who held either 
in fee, or for life. He might give what he had granted before to another for 
a term of years, with a ſaving. to the farmer of his term; becauſe theſe two 
poſſeſſions could very. well conſiſt with each other, ſo as one mould have he 
freehold, a and the other the term. 


Ir has Veen before ſhewn, that theſe oifts Lact be of, greater or leſs N 
and duration ; they might be in fee, for life, in fee farm, for term of life, 
or of years. If it was for life, under whatever circumſtances, the donee had 
immediately Iiberum tenementum, or, as it has ſince been called, a freebeld 
intereſt, ſo as to have an aſſiſe, if he was ejected; and ſuch a donee might, as 
has been before ſaid; make an imperfect donation in fee, or for life; ſo 
great conſideration did the law beſtow on a freehold of any ſort (5). .: 


Tuar it might be certain, gifts were made by the parties whoſe names 
were to the deed of gift, and that they were in a capacity to manage their 
affairs, a writ was framed. requiring the ſheriff to make inquiſition whether 
the donor Was compas ſui; Which writ was either to be executed before the 
ſheriff, and guardians of the pleas of the crown, or before the juſtices at 
Weſtminſter (c). There was another writ, to inquire if it was the donor's 
ſeal,” or was really affixed to the charter by him; and if, upon inquiry, any. 
one was charged with the fraud, he was ſummoned to anſwer for it (d). All 
gifts ſhould be free, and without compulſion; and therefore, ſhould it be 
proved that any coercion was uſed with the donor, the gift was revoked ; but 
ſhould the dohor diſſemble the force that was put on, and not complain of 
it till ſome length © of time, he would not bs permitted afrerwards to val. 
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i PARTE. qnte ic by fuch & ſuggefttn. If it was in time of war, he was to make 
| | char y. a declaration thetedf as ſoon as peace was feſtored if in time of peace, as 
* RW oon fs he had eforpet- from the reſtraint! he was under, he was to raiſe a 
hue and-cty after the parcies q a, in either of theſb oaſes, he would _ 
ſicheret by the r ey 1 iti e (a «Set 


88 3 JV, 5 In 4 10 415 | 
Of fumple gifts. Favine premiſed thele* obſervations concerning the capacity of F 


become donors and donees; _the next ſubject 1 is the donation itſel 15 
been ſaid that donations were, | fone « of thend, fimple and pure; Which was, 

| where no condition or modification” was FIC IRZ | theretb. Fhe Following 
1 | is a ſimple gift, of land, and, as it was the CölnhI0n Fort of gifts or feoff: 
\ hy ments at this time, is very well worth notice: Do tali tantant ter fun in vis 
tal, pro hom 2gio et ſervitio ſus, babendail et tenendam eitem talt E bæredibus fi 
de me, el bes edibus mers tantum, ad tales terminos rb omni ſerbitis, er conſuetudine 
ſeculari, et demandd; et ego et heredes met warrantizabimic, Goquietabimus, et de- 
fendemus in perpetuum r ro talem, et berttes ſuos, verſus ones gtntes per 
prædictum ſervitium, &c. A gift like this, tali et hæredibus ſuis, was to be 
underſtood in the large ſenſe of the term heres, and as: comprehending all 
heirs, both near and remote (5). Another, way of enlarging this clauſe was, 
tali et bæredibus ſuis, vel cui terram illam dare vel affignare voluerit, with a,clauſe 
of warranty co-extenfive with ſuch a donation. And: here, if the doneę affigned 
and died without heirs, the: donor was bound, to warzant the aſſignee, which 
could not be without ſuch an expreſs engagementrin the deed of gift ; ſo that 
the expreſs mention of aſſignees ſeemed neceſſary tc to BE. a complete power 


2137 
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As a gift might be Sede dangel) þ Wit 4 0 het, ance. be ee 
and confined-to particular heirs; as ſenendam fbi, ata hæradilus ſuis vos pn 
CARNE SUA ET UXORE SIBI DESPONSATA PROCRENTOS/HABUERIT'; Or. tak et 
uxori fue; or cum tali filid med, &c. tentndam /ibivet- harodibus ſuis, de carne talis 
&x0ris, or filie exeantibus, &c. In theſe cafes the inhexitance deſcended: to the 
particular heirs there ſpecified, to the excluſion of ali othert. If a perſon ſo 
infeoffed ſhould infeoff any other, the heirs would be bound to warranty; for 
tho' ſome had endeavoured to maintain that they tank together with their 
anceſtor, vet Bracton denies it, and ſays, they only took by deſcent. And 
ſhould the eie ſo infeoffed have no ſuch heirs, ht winnen the land 


(a) Bratt TY d. 65) bid. 17. | L 8 


would 
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wouldi re vente er Wee _ thereof 
in the gift: ad &! „en 0611; b if ro | = 

Tu comftriition- of een ee ther in 
he geh of the above caſes, thowld chere be no heir, che land given would be 
a freehold im the donee, but not à fee; in the' ſecond; it would be a frechold 
till heirs were born, and then it became a fee; and when they failed, it again 
became only a freehold. Thus we fee it was at the pleaſure of the donor, at 
the creation of the gift, to modify it as he pleaſed, however contrary to the 
general diſpoſition the law would make thereof; in which inſtances the 
maxim, that conventio vincit legem, was the principle upon' which they were 
allowed and $06vethed : and this was not only in preſcribing what heirs 
ſhould inherit, but alſo, in the ſervice to be performed; which, as has been 
ſecn before, was in the breaft of the feoffor to order as he liked, ſo * he war- 
ranted his tenant againft che chief lords ( 12 ene 0 n 


Ws have hitherto ſpoken of the heirs that were pointed out by the wilt 
of the "donor to ſucceed to the inheritance. | We ſhall next take notice of 
the conditions and modifications under which the inhetitance was to be en- 
joyed; and theſe imported ſometimes a burthen, ſometimes a benefit, to the 
donee, and were of different kinds. Thus a gift might be, tenendum fibi et 
heredibus ſuis, '$1 beredes babuerit de corpore ſuo procteates : where, if the 
donee had heirs of his body, tho' they afterwards failed, yet he had ſatisfied 
rhe nen, and all his beits, without diſtinction, became entitled to in- 
herit: but if no ſuch heir had been born, the land given would have been 
only a freehold, and would return to the donor, to the excluſion of the heirs 
general, becauſe the condition had not been complied with. If a gift was 
viro et urori, & heredibus uxoris ; or, viro et uxori, et heredibus viri; or, viro 
et uxori et heredibus communibus, $1 tales extiterint, vel's1 xoN extiterint, tune eus 
beredibus qui alium ſupervixerit ; theſe were all /ub modo. Others were ſub 
modo, and alſo adjefd conditione ; as, Do tali tantam terram, ut det mibi tantam ; 
or, ut mii inveniat neegſeria. Theſe gifts, tho' not wholly gratuitous, yet 
| BraQton ſays, they were fmplex es pure ; and if livery was given thereon, they 
could not he revoked, tho” the condition was not performed, unleſs there had 
been an expreſs covenant entitling the donor to enter r for breach of the con- 


dition (d). 
Tur limitation of eſtates went u much farther 5 What has yet been Rated, 
A perſon would make a gift to his eldeſt lon A. tenendum im bz et beredibus ſuit 
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9 PART 1. de ccrpure ſun procreatis 4 and if ho had no fuch heirs, or they ſhout fail, rhen 
i CHAP. IV. to his ſecond ſon B. to whom he directed it to revert, to have and to hold 
„ ANN T In. to him in the ſame mander ; and upon like failure to C. his third ſon; in the 
# like way,; and ſo on: and if the ſaid A. B. and C. all died without ſuch heirs, 
the ſland to revert to the donor and his heirs Which laſt was, unneceſſary, ag 
the lay would, of courſe, give the reverter to him. Other gifts were as large 
as the former was confined ; as, tenendum tibi et heredibus tuis, vel cui dare, val 
Menare in vitd, vel in morte legare volueris. This mode of giving was ſup- 
ported by the will of the donor, tho” contrary to the general law of the land, 
18 3 ſhould, ſeem ; for if the legatcc got the ſeiſin, and an aſſiſe was brought 
i againſt him by the heir, he might plead the form of the gift, and i it would 
be a bar (a). 1 

INNUMERABLE | were the conditions upon, which gifts. might be — 59 

Some of theſe were cauſes precedent to the gift, and ſome ſubſequent z ſame 

'of them were ſupported by the law, and ſome not; and various were the 


1 


reaſons given why they ſhould not be ſupported.” A few inſtances of this 
kind will ſerve; as, Do tibi talem terram, fi Ti itius belles . navi venerit ex Af 45 
fi Titius venerit ex Jeruſalem; fi mi hi decem aureos dederis ; 7” celum diego tetigeris; f 
and the like (5); ſome of which were accompanied with a condition of re- 
verter on failure in performing che terms on which the gift was nds. and 
ſome not. k 
Taz courſe of deſcent was entirely . the pK] up Do donor i in 
making the gift. A gift was ſometimes made to a perſon for a term of years, 
and after that term to revert to the donor; but if che donor died within the 
term, he conceded for him and his heirs, that the land ſhould remain to the 
donee for life, or in fee, as it might happen. Thus a frechald and fee might 
be raiſed by a condition. So, again, A frechold might be changed i into a | 
term; for when a gift was made for life, it might be added as a condition, 
that, r the tenant die within a, certain time e) his heirs, tenants, 
aſſigns, or, exccutors, might retain the land ſor a certaip term: after his death, 
When land was given to a creditor in vadium, it was  lomerimes agreed, that 
if the money was not paid at an appointed day, he would ho d i to him and 
his heirs. Gifts were made very often for a term of veats, yet fo'as to be 
reſtored to the donor, it he ever returned into the kingdom; but if de died | 
in his voyage, or did not return, to remain to the termor 1n fee; upon the 
performance of Which condition the term ccaſed, : and the fee Oy 
ICY (d). | $4. 4d o ORIENT 2 05 » oh 
(4) Bract. 19. b. (6) Ibid. 19. (= Idid. 19. b. (%) Ibid. 20. 0 i 
9 44 
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+ It all gifts n me, or th ir dual, thete wisran ex prefs or tacir.con 
Midwofroventes, If land was givem to baſtard in rarriage ws womans, 
Wird always eher to therm of hertdf bug cb commune, or; bredib, 
nor tunm. In the fortner cafe; there was, by a tact condition in the giftʒ a 
rtvettet to the donor, Upon fallure of common heirs: in the latter, if ſhe had 
feits by the baſtard, the land went to them; if ſhe had none, it deſcended to other 
heirs of the wife, whether born of another huſband, or collateral. Suppoſe 
land was given to 1 baſtard bolely, without his wife, ej et beredibus ſuis, or ei et 


3 pnatis furs; in the former caſe, upon failure of heirs, whether homage 
had been aon or not, the land eſcheated for want of heirs; in the latter, if 


ke had mad an alienation, it was g00d, cho' there was a failure of heirs (a). 
If a baſtard had a brother; that brother could not take from him by defcent. 


Law was ſometimes gef before the eſpoufals by Tome relation of the 
wife to the huſband with his wife, or to both of hem; : as, tali + viro ot ri 


ſuæ, et eorum beredibus, or alicul mulieri ad ſe 'matitandam, or ſimply, , without 


any mention of marriage; 3 but if chere was mention of 3 chen the 


e 


defae, or at the time of, or after the matrimonial bee. Maritagium 
was, as has been ſaid before (b „ of t. two kinds : : it was free, or not free; the par- 
ticulars of which diſtinction were now more minutely ſet forth, than i in the 
time of Glanville. Liberum maritagium was, where the donor was willing that 
the land ſhould be quit and free from all ſecular ſervice (e) belonging to the 
lord of the fee, ſo as to perform 1 no ſervice down to the third heir inclufye, 
and the fourth degree. The degrees were computed in this way: the donee 
made the firſt, his heir the'Tecond, his heir the third, and the heir of the 
fecond heir the fourth. The heirs 1 were computed thus: the ſon or daughter 
of the donee was the' firſt, the ſon or daughter of them the ſecond, and their 
fon or daughter the third ; which third heir was to do homage and perform 
the ſervice. As there was a reverter to the donor, on failure of heirs, there 
was to be no homage i in theſe gifts ; ; but ſhould thoſe in the right line fail, 
the land would go to. the remoter heirs, if the form of the gif allowed 
it (d). Wo | 4 

Tursz gifts were made] in Aen. ra If land was given Hal 70 0 
ad fe maritangam, withopt mention | of heirs, this, conveyed only 4 freehold, 
and not a fee; and therefare, after the death of the wite, it. reyerted to mh 


(a) Bract. 20. 13 
| Lo Fob 


(8) Vide gain, Mt. 
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donor anon dhad the · huſhand any claim upon it per lem Anglia (a); I it 
was ad: ſe maritandamm, et tenendam ſibi at hæradibus ſuis, generally; then, tho 
ſhe had noqheirs gf her hody, the remoter would be called in, and the huſband 
would. poſſeſʒ it per legem Angliæ. If it was, confined to particular heirs, it 
reverted on failure of ſuch heirs. T hus, if it was to the common heirs of the 
huſband and wife, and they had a daughter, and. the huſband died, and the 
widow married again and had a ſon, the daughter would be preferred to the 


ſon ; tho! it would be otherwiſe, had the gift been to the wife only, and the 
heirs of her body (5). 


Havins ſaid thus much of eſtates which — 70 the donor, upon a 
condition expreſſed or implied, it may be requiſite to conſider the effect and 
conſequence of ſuch a reverter or reverſion. The revetſioner was certainly: 
not the heir to the donee, nor was he at all conſidered in that light; neither 
pro bærede nor loco bæredis; nor was he bound to warrant any thing done by the 
donee, except the appointment of dower ; and this only where it was a pure 
donation, without any condition or modification whatever. Land reverted not 
only for a failure of heirs or aſſigus, but in caſe of felony committed by the 
tenant, which threw a perpetual impediment in the way of deſcent; in which 
inſtance, it might happen that the donor was alſo the chief lord, and then he 
took it as an eſcheat. He was then deemed in loco hæredis, and, as ſuch, was bound 
to warrant whatever was done by the donee before the felony ; as any gift or 


demiſe for a term, provided the act was complete: for where i it was not, as in 


Gifts ad ter- 
minum. 


dower, it would not avail after a eonviction for felony ; nor was the donor, 


tho”. he came in loco beredis, bound to warrant it ( c ).. 


Wr. have hitherto been Tpeaking of eſtates | given to a man and As 5 3 


but land was ſotnetimes given ad terminum or ad tempus, for a term; as for a 


term of life, or years; that is, the life of the grantor, or grantee : for a 
time; as whete a gift was „ till provifion was made for the doncee.“ In gifts 
of this Kintir was material, whether there was only mention that the donor 


was to mike proviſion, without lay ing any thing of his heirs, or both the 
| donor 4 and His keirs were included; and whether i it was to be for the donee 
only, ot the donee and his heirs. If the donor's heirs were not included, and 


io proviſion was made' in the life of the donor or donee, the land retained 
in fee to the donèe; but if prov iſion was made: in their lives, the land revert- 
ed to the donor by the form of the gift. If the heirs of the donor only were 
mcluded, and not thoſe of the donee, and neither the donor br his Heirs Li 


(% Brad. 22. b. II Ibid, 22. d. c) Ibid. 13. 
2 — } 3 (5) 13 vidga 
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uided for the donee in his life, the land remained · to the donee andibis heits 
rde fee, altho che lieirs bf the donor, or the donor himſelf was ready to provide 
for the heirs of the donee, after the donee's death. But if, on the orher Hund, 
the Retrs of the donee and thoſe vf the donor were mentioned, and the donor 
providett” for the Yonee, or his heirs, the land- reverted” to the donor; and 
Mouttth& donor have made tio proviſion in his life-time; it was not ſufficient 
that His heirs” were ready to do it, becauſe the form of the gift Tequired it 
Stherwiſe. "If there was no mention of heirs at all, then, ſhould the donor 
make no proviſion for the donee during their joint lives, the law was, that the 
{and thould remain in fee to the done. If land was given for the life of the 
donee, and not that of the donor, and not in fee, then it was confidered 
us a freehold in the done: if the reverſe, then the law confidered it as the 
freehold of the donor, and not of the done, becufe ir might be: revoked in 
the life of the donee, if the donor died bifore him, and revert to the heirs of 
the donor. Again, if # gift Was made for the life of the donor its the donee 
and his heirs, then, ſhould the donee diefirſt; his heirs would hold it for the 
life of the donor, and they could recover in an aſſiſe of mortaunceſtor, ſtaring 
that their anceſtor died ſeiſed 25 of fee (a): and if the donor died firſt, then, 
for the reaſon above given, it became the freehold of the donor, and not of 
the donee. If there was no mention of heirs of the donee, yet the land would 
not immediately, in ſuch caſe, revert of courſe to the donor (unleſs the donee 
died inteſtate) ; for the donee might, if he pleaſed, make a teſtament of it, 
as of any chattel; and ſuch a will was good in law, 


Ir a gift was made by a man for him and his heirs. 8 a one, without 
naming the heirs of the donee, and without ſaying expreſly it ſhould be for 
life, yet the land became the freehold of the donee as long as he ved. But 
ſhould a gift be made ad terminum annorum, for a term of years, however long, 
even tho? it exceeded the uſual length of man's life, yet the donee did not by 
ſuch a gift o obtain a freehold ; becauſe, a term of years was a certain and deter- 


minate thing, and the term of, life uncertain ; z the uncertainty « of the deter- | 


mination of the eſtare being what Bracton ſeems, to. confider as abſolutely ne- 
ceſſary to conſlitute 2 a freehold intereſt, F A term of years Was treated as an 
intereſt that did not at all, impede, any further: diſpofition of the land ſo. holden ; : 
for the perſon who lett, it, might, 155 the term, 15 lit to another, or to the 
ſame perſon. in fee, So, if it was, to the ce one. 0 f hoſſeſſion would be 
c hanged.i into another ; s If t. to another, the epaſſeſſion of the. farmer wou 19 All 
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remain thimpaired; for a term and a feoffment of the ſame land might conſiſt 
very well together, In ſuch cafe, there would be different and diſtinct rights. 
To the feoffee would belong the property of the fee and the freehold ; the far- 
mer could claim nothing but the uſufruct, that is, to enjoy the uſe and pro- 
duce freely, without any obſtruction from the feoffee. 


 Laxp might be given at the will of the giver, and as long as he pleaſed, de 
termino in terminum, et de anno in annum; in which leaſe the perſon taking had 
no freehold ; the owner of the proprietas could at any time reclaim it, as an 
iatereſt, which was nothing in law but a precarious poſſeſſion (a). 


 AwoTner ſort of gifts was to cathedral, conventual, and © parochial 
churches, and religious men. Theſe were ſaid to be in liberam eleemoſynam, 
They were ſometimes in liberam et perpetuam eleemoſynam; in which cafes, the 
donce was not excuſed from the burthen of ſervice : but if the gift was what 
they termed in liberam, puram, et perpetuam eleemoſynam, then he was; and the 


donor and his heirs were bound to warrant the donee againſt all claims of the 
chief lord (6). 


Tun next ſubject is the confideration the law had of the ſeveral before- 
mentioned gifts; all which were imperfect, till poſſeſſion or ſeiſin was given 
to the donee. The degrees of poſſeſſion made a ſubject of very minute diſtinc- 
tion and refinement at this time, and is diſcourſed on by Bracton (c) at length. 
It is ſufficient to ſay, that the completeſt poſſeſſion which could be had, was, 
when the jus, the title to the land, and ſeiſina, the ſeifin of it, went together; 


for he had then juris et ſciſinæ conjunctio; the higheſt of all titles (d). But this 


could not be obtained without a formal ztraditro, or livery ; for land was not 
transferred by homage, nor by executing charters or inſtruments, however 
publicly they might be tranſacted ; but when the donor gave full and complete 
ſeifin thereof to the donee, either in perſon or by attorney ; which was by 
publicly reading the charter (and if livery was made by attorney, by reading 
the letters of attorney) in preſence of the neighbours, who were called toge- 
ther for that particular purpoſe ; when the donor retired from the poſſeſſion, 
both corpore et animo, without any hope or intention of returning to it as lord; 

and the donee was pur into the vacant poſſeſſion, animo et corpore, with a reſo- 
tution.of Wines poſſeſſion; in ſhort, when one Aer and the other en 


0 


ſeiſin; it wok a 6 „that tho ſeiſin could not remain vacant for the minuteſt 


(a)! Bract, 27. b. () Id. ibid. (c) Ibid, 38, b. (d) Ibid. 39. b. 
ſpace 
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ſpace of time. This is the account given of livery by Bracton, who adds PART 1. 
this definition of it, de re corperali de perſond in perſonam de Menu proprid vel CHAP. 1V. 
alienũ (that 18, of an attorney) inaiterius manum gratuita tranſtatio. And if livery HENRY 111. 
was thus made by the true owner of the land, the donee had immediately the 


trechold by reaſon of the juris et ſeiſinæ conjunttio (a). 


c 
cc Ione 8 
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Trres were ſome cafes where livery was not neceſſary, and the expreſſion 
of the owner's will, as to changing the cauſe of poſſeſſion, had the ſame effect 
as livery ; for where land was lett for a term of life, or years, and afterwards 1 
the donor ſold or gave it wholly to the donee, it became the property of the 
donee immediately: the ſame where a perſon was in poſſeſſion by diſſeiſin or 
intruſion (5); the law allowing, in theſe caſes, a fiction to ſupply the fact of 
the land having really paſſed out of one hand into the other. 
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Waex a livery was made, it had the effect of conveying to the perſon to 
whom it was made, every thing the maker of it had : whether he had a mere 
right and property of the fee, a freehold, or uſufruct, it all belonged to the 
donee. But for this purpoſe, it was not ſufficient that the donee came into 
the occupation of part of the land ; for if any of the donor's people remained 
on another part, he thereby retained the whole, notwithſtanding the livery : 
and it was abſolutely neceſſary towards complcting it, that the donor and 
every one belonging to him ſhould leave the land. If the perſon making livery 
had only the uſufruct, yet he thereby gave to his feoffee a freehold, as far as 
concerned himſelf, and all others who had no right, tho' not as againſt the true 
owner. If he had nothing, nothing he could give; yet if a perſon was only 
in poſſeſſion, let that be as inferior as might be, he could give a precarious fee 
and freehold by livery (c). As livery might be made either by the donor 
in perſon or his attorney, fo it might be accepted either by the donee or by 
Dre HTS HET S , 

Lp might be transferred not only by a legal title, and livery thereon, 
but without title or livery at all, namely, per uſucaptionem; that is, by con- 
tinual and peaceable poſſeſſion for a length of time; yet what length of 
time was neceſſary to give ſuch a right, was not defined by the law, but was 
left to the diſcretion of the juſtices (e). Thus all intruders, diffeiſors, far- 
mers holding over their term, perfons continuing in pofſeſhon contrary to a 
covenant or the original form of the gift, if they were ſuffered to remain in 
that condition without any interruption for a length of time, gained a right 


(a) Bract. 39. b. (635) Ibid, 40. b. (c) 1d, ibid. (4) Ibid. 41. b. (e) Ibid. 51. b. 
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and frechold. Tho' this was the law amongſt ſubjects, in order to avoid 
dormant and litigious claims, yet in the caſe of the king it was otherwiſe ; 
the maxim of nullum tempus occurrit regi having already obtained in his fa- 
vour (a). 

Wr have hitherto been ſpeaking of corporeal things. It We, that forne- 
thing ſhould be ſaid of incerporeal, and the methods of transferring. them. 
Theſe were called jura and ſervitutes, or rights; and being things neither viſible 
nor tangible, could not paſs by livery : they therefore paſſed by agreement of 
the parties contracting (5), and by a view of the corporeal thing to which 
they belonged ; and ſo, by a fiction of law, they became what was called 


guaſt- poſſeſſed; and he who was thus in poſſeſſion by fiction of law, had a 


quaſi-uſe, till he was diſſeiſed by violence or by non uſer : for as poſſeſſion of 
a corporeal thing could be acquired without uſer, ſo could a gua/i-poſleſſion 
of an incorporeal thing. But when there was an actual uſer of an incorporeal 
thing, the poſſeſſion was retained by the uſer, and became real, inſtead of 
fictitious; and when a perſon had thus made uſe of his right, he might 
transfer the right and the uſe to another, which before uſer he could not. 
However, if a perſon who had an incorporeal right to him and his heirs, died 
without any uſer thereof, it would deſcend to his heirs. 

Tuxsz rights were generally confidered as, and called, appurtenances to 
ſome corporeal thing, as to a farm or tenement ; and were commons, rights 
of advowſon, and the like (c). But an advowſon and common were ſome- 
times not appurtenant to any thing, but ſubſiſted as independent rights (). 
Of a nature ſimilar to theſe were gther incorporeal things, which were given 


by. the king only, as liberties and franchiſes ; ſuch as juriſdiction and judi- 


cature, treaſure trove, waifs, tolls, and to be free of tolls, and numberleſs 
other royalties, which were granted by charter fromthe king to the ſubject (e). 

BEsipzs the gifts above mentioned, which being tranſaCtions between 
man and man, were to take effect immediately, there was another ſort, which 
was to take effect after the donor's death: ſuch a one was called donatio mortis 
cauſa. A gift of this kind was generally made by a perſon in ſickneſs, or 
going upon a voyage, and had in it a tacit condition, that it ſhould be re- 
voked upon the recovery ar return of the giver : and if it was not accom- 
panied with this condition, it was a donatio inter vivos; and therefore, if made 
between huſband and wife, was void. A donatio mortis cauſd was confirmed 
by the death of the giver. 


(0 bnd. 5; o& and ig. (n ee 54. @ Ibid. 54. b. (e) Ibid. 55: K. 
: Tas 
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Tux principal gift of this kind was by teſtament ; and this did not take 
place till after the death of the giver (a). The whole law of teſtaments 
ſtated by Glanville, 4s delivered by Bracton as law, and ſometimes in the 
very words of that author; it will therefore be unneceſſary to do more than 
notice ſuch parts as are more explicitly treated by Bracton, and the additions he 
has madetoGlanville's account of it (4). He ſays, that generally a wife could 
not make a will without the conſent of her huſband; yet it had been uſual 
(as was intimated by Glanville) for the wife to make a will of the rationab:lis 
pars which would come to her if ſhe ſurvived her huſband, and particularly 
of ſuch things as were given her for the dreſs and ornament of her perſon, 
as her cloaths and jewels, all which might moſt properly be called her 
own. | 

— GLanviLLs ſays, that the adminiſtration of inteſtates' effects belonged to 
the neareſt of kin; but Bracton ſays, that in ſuch caſe, ad eccleſſam et ad amicos 
perlinebit executio bynorum. The expences of the funeral were to be allowed 
out of the effects, and the widow was entitled to receive all neccflarics there- 
out, till her quarantine was expired, unleſs her dower was aſſigned before. 
If the deceaſed left no moveables, the heir was to be burthened with all 
the debts (c), as far as the inheritance went, and no further. There were 
particular cuſtoms which directed a diſpoſition of the effects ſomewhat 
differing from the general law: this was in ſome cities, boroughs, and towns, 
Among theſe, the city of London had a cuſtom, that when a certain dower 
was appointed, whether in money or other chattels, or in houſes, which were 
eſteemed in lieuof chattels, the widow:could demand nothing, beyond that, out 
of the effects, unleſs by the ſpecial favour of the huſband, who might leave her 
more-: .and again, the children could not demand, by pretence ot any cuſtom, 
more than was left them by the teſtator, if he made a will, Bracton ſays, 
that a man could not make a will of a right of action, nor of debts not judi- 
cially. aſcertained, but actions for ſuch things belonged to the heir; yet 
when theſe were once reduced into judgments, they became part of the bona 
teſtatoris, and belonged to the executors, under the direction of the eecleſi- 
aſtical court (d). | 


WrarTever doubt there might have been whether the eccleſiaſtieal court 
entertained ſuits for the recovery of legacics in the time of king John, it is 
beyond a queſtion, that in the beginning of Henry III. that branch of Juril- 


(a) Brad. 66. * (6) Vid. ant, 80, (e) Brad. 60, b. (4) Ibid, 61. | 
Pann be, ore hs | © RN diction 


* 


225” 
PART I. 
CHAP, IV. 
\ „„ Li 


UENRY III. 


Telamenis., 


Eccleſiaſtical 
juriſdiction 
therein. 


226 
PART I. 
CHAP. Iv. 


— — 
HENRY III. 


UTS TOR OF THE: 


diction was firmly ſettled (a). It is probable, that legacies were a ſubject 
mixti ſori, as tythes long were, before they became entirely confined to the 
ſpiritual court; but it appears the temporal courts in this king's reign ſo far 
gave up their claim, as not to prohibit the ecclefiaſtical judges, This 
article of juriſdiction might be thought not a very unlikely conſequence to 
follow from the power of granting probates; but it is conjectured by a ca- 
noniſt of great authority (5), that it took its riſe out of thoſe laws in the code 
which made the biſhop protector over legacies given in pios uſus. It is con- 
ſiſtent enough with the uſual practice of churchmen in particular, and con- 
formablewiththe inclination of courts (ampliare juriſdictionem), to ſuppole that 
the eccleſiaſtical court might have gradually gained juriſdiction over all 
perſonal legacics, under colour of ſuch as were given in pos uſus (c). This 
might have been the firſt ſtep towards it; but it is moſt probable, that 
there was a direct authority for this innovation derived from the canon law. 
For altho' the Decretals, where it is ſet forth as a general law, were not pub- 
liſned by Gregory IX. till the 24th year of Henry III. the canon 
which warrants this point of judicature was much more ancient, and, 
without doubt, had travelled here long before the collection of Gregory 
was made; tho* the authoritative promulgation by that pope, might give. 
new ſanction to a uſage which had obtained ſome time before. 


Taz granting adminiſtration of inteſtates' effects by the ordinary, tho” eſta- 
bliſhed on a more ſolid foundation, the expreſs law of this country, by the 
charter of king John, and confirmed by that of Henry III. (d) did not entirely 
prevail. It ſcems, that lords in ſome places, in maintenance of their former 
right, ſtill exerted ſome authority in the diſpoſition of inteſtates“ goods, in 
oppoſition to the authority of the biſhops. The power hereby intruſted to the 
biſhops was abuſed in a very ſhameful manner; for inſtead of taking order for 
a due diſtribution of ſuch goods, when they had once got poſſeſſion of them, 
they committed the adminiſtration of them to their own uſe, or the uſe of 
their churches, and ſo defrauded thoſe, to whom, by right of ſucceſſion, they 
belonged ; and this they did with the pretence of law and conſcience on their 
fide, affecting that this diſpoſition of them in pros uſus, very fully ſatisfied: 
the requiſition of law. This practice grew to ſuch a height, as to oc- 
caſion a conſtitution in this king's reign, enjoining that they ſhould not diſ- 


(..) 2 Hen. III. Tit. Pro. 13. (5b). Lindewoode, (c) 3 Seld. 1675. : 
(q) This clauſe, as before obſerved, was left out of the /r/peximus, 25 Ed. I. and ſo is not 
in the common printed charters, | 


poſe 
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poſe of them otherwiſe than according to the Great Charter, that is, to the 
next of kin. However, the practice ſtill continued, and the right of ſueceſ- 
ſion was, by degrees, in a manner altered. It was even ſtated by the canons, 
as the law of the land (a), that a third part of inteſtates' effects ſhould be di- 
{tributed for the benefit of the church and the poor (; which was in effect 
the whole that properly belonged to the inteſtate, after the partes rat onabiles 
of the wife and children, Theſe abuſes occaſioned the checks given to the 
power aſſumed by the ordinary, in two ſtatutes made in the reign of Edward I. 
and Edward III. 


Tux laſt mode of acquiring property was by ſuccefion. The law of deſcent 
in the time of Glanville continued, with ſome ſmall variation. We have 
ſeen, that in Glanville's time the eldeſt ſon was the ſole heir, in knight's ſer- 
vice, and in moſt inſtances in ſoccage (c); but ic was now laid down by Bracton, 
generally, that jus deſcendit ad primogenitum (d). It was alſo now held, that 
all deſcendants in inſinitum from any perſon who would have been heir, if 
living, were to inherit jure repræſentationis. Thus the eldeſt ſon dying in the 
life-time of his father, and leaving iſſue, that iſſue was to be preferred, in in- 
heriting to the grandfather, before any younger brother of the father ; which 
ſettled the doubt in the time of Henry. II. (e). If there was before any 
ambiguity, the law was now explicitly laid down, that the father or grand- 
father could not inherit immediately to the fon, 

Tux rule of deſcent was, that the neareſt heir ſhould ſucceed ; propinguier 
excludit propinquum, propinquus remotum, remotus remotiorem. Sometimes the 
right of blood conſtituted this propinquity, to the excluſion of others, as in 
the following caſe : A man had a ſon and daughter by one wife, and after 
her death married another, and had a ſon and daughter by her; the ſon 
of the ſecond marriage made a purchaſe of land, and died without children ; 
in this caſe, Bracton ſays, the ſiſter by the ſecond wife would take, in ex- 
clufion of the other brother and ſiſter. Some were of opinion, this piece of law 
was entirely confined to caſes of purchaſed lands, but that it was otherwiſe in 
caſes of inheritance ; for there you were always to have reſpect to the com- 
mon anceſtor of thoſe from whom the inheritance deſcended ; and the right 
would never come to a woman fo long as there was a male, or one deſcended 
from a male, whether from the ſame father and mother, or not (/). How- 
ever, Bracton ſays, it ſhould ſeem this rule of detcent was to be obſerved in 
inberitances, as well as in. purchaſed lands; becauſe every one, as he came into 


(a) Decretal. 5 lib. t. 3. c. 42. (6) 3 Seld. 1681. (e) Vid. ant. 78. (4) Bradt. 64. b. 


1 Bract. 65. : 
{-) Vid. ant, 29. (J, Brack. 65 Go 2 ſeiſin, 
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ſeiſin, made a ſipes and firſt degree (a): and ſo it was ſettled in the next reign, 
when this opinion of Bracton's was adopted in the maxim, ſeiſina facit ſtipitem. 
The impediment thrown in the way of deſcent by the rule, nemo poteſt efſe 
beres et dominus, ſtill continued, tho” it was avoided by many devices; ſuch 
as infeoffing to hold of the chief lord, and not of the feoffor, and the like 
means; which avoided the neceſſity of doing homage to the elder brother. 


Taz degrees of conſanguinity are very particularly traced out by Bracton, 


who alludes to an arbor cognationis which, it ſeems, was affixed to his manu- 
ſcript, but 15not in the printed copy. According to him, the father and mother 


were the firſt degree, and made the common fpes, or ſtock ; next to theſe, in 
the deſcending line, were the ſons and daughters; in the third, the grandſons 
and grand-daughters ; and ſo on in infinitum, always preferring, in the inherit- 
ance, the lets to the more remote. On failure of theſe, then in the ſecond 
degree in the tranſverſe line, were tlre brother of the father, and the ſiſter of 
the mother, and their heirs in inſinitum. Then in the right line aſcending, 
were the avus and proavus, and ſo on, and their collateral heirs. When 
the collateral heirs of the father ceaſed, then they went to the brother of the 
avus, Or avie, and their-heirs ; next, to the brother of the proavus, and his 
heirs, and ſo upwards : and when all failed ex parte putris, and allo the 
avunculi and materter.e, and their heirs; then they reſorted to the brothers of 
the avi ex parie matris, and ſo on to the proavi, and upwards, as ex parte 
pairis (6). 

Tat law had provided a preventive againſt impoſing ſuppoſititious children, 
to exclude thoſe who were next intitled to the inheritance. If a woman, 
either in the lite of her huſband, or after his death, had pretended to be preg- 
nant when it was thought the was not, in order to difinherit the heir; the heir 
might have a writ commanding the ſheriff to cauſe the woman to come before 
him, and before the guardians of the pleas of the crown, or before ſuch per- 


ſon as the king ſhould authorize to judge therein, and cauſe her to be 


inſpected by lawful and diſcreet women, in order to inquire the truth (c); 
and ſhe was put in a ſort of free cuſtody during her pregnancy, that the im- 
poſture, if any, might not eſcape detection. This was the way in which a 
woman was dealt with, when ſhe falſely pretended to be pregnant. If the 
huſband and wife agreed together in educating a ſuppoſititious child as their 
own, the right heir might have a writ guod habeas corpora of the huſband and 


(a) Brad. 65. b. (2) Ibid, 68. a. b. (e] Ibid, 69, 70. a. b. 


wife 
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wife before the juſtices, where the truth would be examined. Another per- 
ſon who had a temptation to play this trick upon the next heir, was the chief 
lord who, when he had an heir in ward, and it died, would ſometimes ſet up 


another, in order to continue the cuſtody of the land; in which caſe, there 
was a ſimilar writ and proceeding with the former (a). 


Wk an inheritance” deſcended to more than one heir, and they could 
come to no agreement among themſelves, a proceeding might be inſtituted 
to compel a partition. This was directed to four or five perſons, who were 
appointed juſtices for the occaſion, and were to extend and appreciate the 
land by the. oaths of good and lawful perſons choſen by the parties, who 
were called extenſores ; and this extent was to be returned under their ſeals, 
before the king or his juſtices : and when partition was made in the king's 
court, in purſuance of ſuch extent, there iſſued a ſciſinam habere facias, for 
each of the parceners to have poſſeſſion (5). 


Ir remains only to ſay a few words on the claim of dower, and then we 
ſhall have finiſhed this part of our ſubject, namely, the title of private rights. 
Dower is defined by Bracton not quite in the way it is by Glanville (c). 
Dower, ſays he, muſt be the third part of all the lands and tenements which a 
man had in his demeſne, and in fee, of which he could endow his wife on the day of 
the eſpouſals (d). This included many of thoſe conditional fees of which ſo 
much has been ſaid. The enjoyment of dower had been. molt effectually 
ſecured to women by a chapter of Magna Charta, and it was rendered more 


beneficial than it had been, by a proviſion in the ſtatute of Merton (e). More 


will be ſaid of dower when we come to the remedies which the law had 
furniſhed for recovery of it. 


(a) Bract. 70. b. 71. (%) Ibid, 71. b. to 77. b. (e) Vide ante, 72, (d) Bract. 92. 
2! Vide ante, 185, 198, | 
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Of Afions—Of Conrts=IVrits—Of Diſſeiſin A iſe of Novel Diſſiſin— Form 
of the Writ—Proceeding thereon—Of the Verdid. Exceptions to the Miſe 
Aſfiſa vertitur in Juratam — Quare ejecit infra Terminum—Aſſe of Common— 
Of Nuiſance—Aſiſa Ultime Preſentationis-- Exceptions thereto—Of Quare 
Impedit — Quare nom Permittat— Affiſa Mortis Anteceſſoris —Vouching of War- 
rantor—I here this Writ would lie Mrit de Conſanguinitate—Qudd Permittat 
— Aſfiſa Utrum—Of Convittions—and Certificates Of different Trials 
Dower unde nibilMrit of Right of Dower — Of Waſte—Of Writs of Entry 
— Different Kinds thereof —Writ of Right in the Lord's Court —Proceſs in 
Real Actions —Of Perſonal Actions — Attachment — Execution of the Writ. 


'T HE whole courſe of judicial proceeding had become, ſince the time of 


Glanville, a buſineſs of much learning and refinement ; the writ, the 


HENRY II III. proceſs, the pleading, the trial, every part of an action was become a ſub- 
| ject of intricate diſcuſhon. While theſe changes were made in the old reme- 


dies, new ones were invented, as more peculiarly adapted to certain caſes 
than thoſe before in uſe. Of all theſe we ſhall treat in their order. 


AcTions were divided into ſuch as were in rem, or in perſenam, and mixt ; 
that is, real, perſonal, and mixt (a). Perſonal actions were for redreſs in 
matters ex contractu, and ex naliſicio, as the Civilians termed it; and alfo ſuch 
as they called qu ex contractu, and quaſi ex maleficio. It follows, that of 
perſonal actions arifing ex mal ęſicio, ſome are civil, and ſome were criminal. Real 
actions were for the recovery of ſome certain thing; as a farm, or land: they 
wers always brought againſt the perſon then in poſſeſſion of the thing, and 


(a) Bradt. 101. b. 
| Were 
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were for the recovery of it in ſpecie, and not an equivalent in damages (a). 
When an action was brought for ſome moveable, ſome thought that it ſhould 


be conſidered as a real action, as well as perſonal, becauſe rhe perſon poſſeſſed HENRY IU. 


of it was to make reſtitution thereof; but, ſays Bracton, theſe were, in truth, 
only perſonal ; for the defendant was not obliged ſpecifically to reſtore the 
thing demanded, but was only bound to the alternative of reſtoring the thing, 
or its price; and therefore, in ſuch an action, the price of the thing ought always 


to be defined. A mixt action was ſo called, becauſe it was tam in perſon am, 


quam in rem, having a mixt cauſe on which it was founded; as the procceding 
de partitione among parceners, and de proparte ſororum; that for the ſettling of 


bounds between neighbours and baronies per rationabzles diviſas, or per per- 


ambulationes; in which each party ſeems to be plaintiff and defendant, tho; 
he alone was properly plaintiff who commenced the ſuit. 


Rear actions were divided into ſuch as were to recover poJ:ffon, and 
thoſe that were to recover the property; a diſtinction which will be very 
{trictly obſerved in all we have to ſay on theſe actions, and was rigidly ad- 
hered to in applying them; it being a rule, that tho” a perſon, who had failed 
in any proceeding for the poſſeſſion, might reſort to the next ſuperior reme- 
dy, yet he could never deſcend. He might have an aſſiſe of novel diſſeiſin; 


and if he failed in that, he might have an affiſe of mortanceſtor, and ſo on to 


a writ of entry (a new writ, of which we ſhall ſoon ſay more), and laſtly to a 
writ of right; but having begun with a writ of right, he could not avail him- 
telf of any inferior remedy (. 


Some actions were permitted by law to be brought at any diſtance of time ; 


but, in general, actions were limited to be brought within a certain period, on 
account of the defect of proof which would happen in a courſe of years (c). 


Suits which were to recover ſuch things as belonged to the king's crown, 
might be brought at any length of time; on which privilege of the King was 


founded this rule, that ullum tempus currit contra regem, or nullum tempus 
occurrit regi: and it ſhould ſeem from Bracton's manner of expreſſing him- 
ſelf, that, inaſmuch as the ſuits of private parties were limited, becauſe be- 


yond a certain period they could hardly be able to bring Proofs; the king, 


in concurrenee with the privilege of inſtituting his ſuits without any limita- 
tion of time, ſhould, in e of antiquity, be intitled to throw the onus 


(a) Bract. 102. | (5) Ibid, 104, (e) Ibid. 192. b. 
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CHAP. V. ing any proof at all (a). 4, 

— eenmd 
5 HENRY III. BENoRE we enter upon the proceeding and conduct of ging nber 
1 . civil or criminal, then in uſe, it may be convenient to premiſe a ſhort view 
1 of the courts in which civil and criminal juſtice was adminiſtered: and firſt 
. of criminal ſuits. Criminal ſuits, where a corporal pain was to be inflicted, 


uſed to be determined in the king's court, in curid domini regis; which general 
expreſſion is explained in Bracton, by ſay ing, that if the offence concerned 
the king's perſon, as the crime of leſe majeſty, it was determined coram ipſo 
rege, by which was meant the great ſuperior court of which ſo much has 
been already ſaid : if it concerned a private perſon, it was coram juſticiariis 
ad hoc ſpecialiter aſſignatis; that is, we may ſuppoſe, either the juſtices in eyre, 
or of gaol-delivery. Theſe were all equally the king's courts ; and as the 
life and limbs of his ſubjc&s were in the king's hands, either for protection 
or puniſhment, it was proper they ſhould be ſubject to his deciſion only, unleſs 
in-the few inſtances where perſons enjoyed the franchiſe of holding a criminal 
court; as Tell and Tem, Infanzthef and Outfangthef, as they were called (5). 
Tax courts for the determination of civil ſuits. were as follow: Real 
actions were determinable in the lord's court of whom the demandant claim- 
ed to hold his land; from whence it might be transferred, upon failure of 
juſtice, to the ſheriff's court, and from thence to the ſuperior one (c); but 
if it was not removed for ſome cauſe or other, ſuch a ſuit might be deter- 
mined in the court baron. In the county court were held pleas upon writs 
of juſticies, as de ſerviti's et conſuetudinibus, of debt, and an infinitude of other 
cauſes; among which were, ſuits de vetito namio, and pleas de nativis, unleſs 
it became an iſſue, whether free or not, and then it ſtood over till the coming 
of the juſtices ; the queſtion of a man's liberty being thought of too hi igh 
confideration to be intruſted to an inferior juriſdiction. _ | 
Sven civil actions, whether perſonal or real, which were e determinable i in 
the king's court, were heard before juſtices of different kinds. The dif- 
ferent courts which were called the king's are thus deſcribed by Bracton: 
Curiarum habet unam propriam, % . cut aulam regiam, et juſticiarios copitales, ui 
proprias cauſas regis terminant, et aliorum omnium, per querelam, vel Per privile- 
grum five libertatem ; which latter part of this deſcription he explains by in- 
ſtancing one who had a grant not to be impleaded any where but coram ip/o 
demino rege; tho? it might be doubted whether per querelam is thereby ex- 


(a) Bract. 103. (4) Ibid, 104. b. ( c) Ad ne u Bract. 105. 
plained, 
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plained, and whether that does not mean a diſtinct method of proceeding by PART I. 
complaint, ſimilar to what we ſee at this day in the modern king's bench, and CHAP. V. 
of which we ſhall have occaſion to ſay more hereafter. Thus far of the HENRY UT. 
aula regia. Our author proceeds, and ſays, habet etiam curiam, et juſticiarios in 
banco refidentes qui cognoſcunt de omnibus placitis, de quibus authoritatem habent 
cognoſcendi; ei fine warranto juriſdictionem non habent, nec coercionem; in which 
he ſeems to deſeribe the bench as having no authority but by the writs 
returnable there. He goes on to mention the juſtices itinerant thro' the 
counties; ſometimes ad omma placita; ſometimes ad quædam ſpecialia; as to take 
aſſiſes of novel diſſeiſin, of mortaunceſtor, and ad gavlas deliberandas, to de- 
liver one or more particular gaols. As cauſes were ſometimes removed 
from the court baron to the county, ſo were they removed before the juſtices 
itinerant, as was hinted above, and from thence into the bench, or coran 
rege (a). Theſe are all the courts ſpoken of by Bracton; and therefore it muſt 
be concluded, that the court of exchequer was ſtill confidered as identically 
the ſame with the aula regia; andthe proprias cauſas regis particularly meant 
the government of the revenue; which is perfectly confiſtent with the ac- 
count before given () of this great court in its firſt origin, and before the 
bench had any exiſtence. 

BesDes this expreſs account of courts; there are ſcattered up and down 
Bracton's work ſeveral paſfages which give us intimation of the nature of 
theſe courts ; the principal of which are the returns of writs. A compariſon. 
of ſuch expreſſions, as they occur in the courſe of this chapter, will throw a 
new light on the judicature of the time, 

Tux ſubje& of writs had been ſtudied with great aigner ; they were writs, 
now invented for a greater variety of occafions than in Glanville's time, and 
were diſcuſſed with more precifion and ſyſtem. Bracton divides them into 
different Kinds, in this way. He ſays, there were ſome which were fermata | 
ſuper certis caſibus, DE CURSU, et de communt. confilio totius regni conceſſa, et appro- 
bata ; and theſe could not be changed without the conſent of the ſame power 
that framed' them. There were others which he calls magiftralia, and which 
were varied according to the variety of caſes and complaints. Theſe ma- 
giſtralia brevia, it ſhould ſeem, from Bracton's account of them, were di- 
ſtinguiſhed from, and put in contraſt with, the brevia formata, as being 
changeable without the permiſſion of the legiſlature (c). Thoſe which gave 
origin and commencement to a ſuit (4), were called brevia originulia; ſueh as 


(a) Bract. 105, b. (6) Vid. ant. 3 (e) Nrag. 413. b. (4) Ibid. 414. b. 3 
iar 1. H h aroſe 
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PART I. aroſe out of theſe, he calls jxdicialia : theſe were varied according to the 
CHAP. V. pleadings between the parties, and the particular purpoſe which they wer 
NBT III. as As ng | F F guete 0 

CIVIL actions were divided, as was ſaid before, into real and perſenal. We 
ſhall begin with the former, In order to underſtand the ſenſe of ſuch variety 
of remedics which the law furniſhed, it will be neceſſary to attend to the 
manner in which they conſidered the occupation of land and its appurte : 
nances, under the circumſtances of a more or leſs complete enjoyment... 


THtRE was what they called poſſeſſion, and what they called jus, or pro- 
prietas. Poſſeſſion was of various ſorts, and divided by very nice diſtinctions, 
One was ſaid to be quædam nuda pedum poſitio, which they called intru/ion ; and 
this contained in it minimum poſſeſſionis, and nihil juris, being ſomewhat of the 
nature of a diſſciſin: both of them was a auda poſſeſſo, till it received a veſti- 

mentum by length of time. Another was a precarious and clandeſtine poſ- 

| ſeſſion, atrended with violence, which acquired no veſtimentum by length of 
time; and this, they ſaid, had parum poſſeſionts, and no right. A poſſeſſion 
for term of years, as it gave nothing but the uſufruct, was conſidered a de- 
gree higher, as having aliguid poſſeſſionis, but no right. The next was for life, 
as dower, or the like; and this being a ſtep higher, was ſaid to be multum 
poſſeffionis, but ſtill nibil juris. The next degree was, where a perſon had the 
freehold and fee to him and his heirs ; and then he was ſaid to have plus poſ- 
Seffionis, et multum juris: and he who had the freehold, fee, and property, 
united in himſelf plurimum poſſefſionis and plurimum juris, which was called 
droit, droit, and contained the higheſt degree of property and poſſeſſion that 
could be imagined ; tho', even then, ſome other perſon might have Jus majus, 
or greater right (a). 

Ws ſhall ſpeak of the remedies applicable to theſe CEA: kinds of at 
ſeſſion i in the above order, beginning with intruſſon. Intruſion was, when 
a perſon, not having the leaſt ſpark of right, came into a vacant poſſeſſion; 
as, after the death of the anceſtor, before the heir or the lord entered. The 
perſon entitled to the reverſion, in ſuch caſe, might have a writ, which had 
been invented fince the time of Glanville, and reſulted from the artificial no- 
tions we have above ſtated concerning poſſeſſion. The form of this writ 
varied according to the circumſtances under which the perſon- bringing it 
claimed; whether he was the lord or. the heir; whether he- claimed upon 
the death of an anceſtor ; of a tenant in dower, or per lagem Angliæ, or for 


F | | (4) Bract. 159. bk, 160. | ee Uh DJ] | 
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life, The following was a more general ſorm of it: Rex vicecomiii ſalutem. Pone 


2759 


per vadium et ſalvos plegios A. quod ſit coram, Sc. ad reſpondendum, or oftenſurus CHAP. V. 
quare intrufit ſe in tantam terram, Sc. quam B. qui nuper obiit, tenuit de eodem C. HENRY 111. 


ad vitam ſuam tantim, et que, poſt mortem e B. ad eundem C. reverti debuit, 
ut idem C. dicit, & habeas, Sc. 


Poss ss lox created a fort of right; it was adrifeble therefore for the heirto 
eject the intrudor within a year, or at the end of that time have recourſe 
to this writ; for no one could be put to anſwer for an intruſion of longer 
ſtanding ; at fartheſt, not at the diſtance of ten or twelve years, as was de- 
termined in this reign (@) : but the claimant was then driven to his writ of 


entry, grounded upon the intrufion (3); a writ lately invented, of which 
more will be ſaid in its proper place. 


Tus next thing to be conſidered is that violent poſſeſſion which was ob- Of diſſeifiv. 


tained by diſſeiſin, and the method of redreſs the law directed to be purſued. 
Diſſeiſin was now conſidered in a very large ſenſe, and much beyond the idea 


it was firſt applied to. Tt was not only when the owner, or his agent, or fa- 
mily, who were in ſeiſin in his name, were ejected from the freehold unjuſtly 
and violently, without judgment of law; bur alſo, when a houſe had been 
left without any one therein, and the owner, his agent, or family, returning 
from his buſineſs, was denied admittance by one who had taken poſſeſſion: 
and further, if a man was obſtructed in a free uſe of his freehold, that was 
a difſeifin ; for tho' he might remain in poſſeſſion, the full-extent of that 
poſſeſſion was not enjoyed. If any one dug, or put ſheep, or otherwiſe in- 
truded upon land, under claim of ſome eaſement (for if it was without a claim 
of right it was only a treſpaſs) ; or, if a perſon made improper uſe of an 
eaſement he had a right to; this was a diſſeiſin. Again, if a perſon was in 
ſeiſin for life, or for years, or as guardian, or otherwiſe, and infeoffed another, 


in prejudice of the right owner; if a perſon diſtrained for ſervices not due, 


or, where they were due, exceeded the bounds of a reaſonable diſtreſs ; this 
was a diſſeiſin. In ſhort, if one claimed to partake with the right owner, or 
raiſed an unjuſt contention againſt him, 1 it was a diſſeiſin of the freehold (c). 

Tax above were diſſeiſins without violence; others were ſaid to be violent! 
but, in order to underſtand what the law confidered as a violent diſſeifin, we 
muſt ſee what the nature of vis was. Now, there was vis Aimplex; and bil ar- 
mata. It is not difficult to conceive what was ſaid to be vi tum armis : it 
was not only the coming with weapons of any ſort, or findingahem at tlie 


(a) 16 Hen, II. (b) Bract. 160, 161. a. (c) Ibid, 161. b. 162. 
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place where they were to be uſed ; but if a perſon came with arms, and made 
no uſe of them, the terror of them might be thought ſo to have operated, as 
to thake the diſſeiſin ſeem” to have been cum armis. Vis without arms, is de- 
fined by Bracton to be quotiens quis, quod fibi videri putat, non per judicem repo- 
ſcit; that is, wherever a perſon took the law into his own hands. This 
diſtinction of vis cum armis and without was material, as * . upon 
diſſeiſors was proportioned thereto (a). 


WrarEveR was the way in which the diſſeiſin was committed, the law 
not only allowed but required the diſſeiſee, incontinently, flagrante diſſei/ind et 
maleficio, to expel the wrong-doer. What was meant by zncontinently, 
Bracton thinks was pointed out by the time of fifteen days allowed to a 
tenant ſummoned in a writ of right. If the owner was preſent at the time of 
the diſſeiſin, he was to eject the diſſeiſor that very day, if poſſible, or on the 
morrow, or the third or fourth day ; and beyond that time, provided he had 
continued his endeavours, by calling in the aſſiſtance of his friends, and reſum- 
ing the attack. 


Ir he was abſent when the diſſeiſin was committed, then a diſtinction was 
to be made according to the diſtance ; a reaſonable time was allowed for 
his getting information of the fact, and his arrival; and if he purſued his 
attack upon the diſſeiſor within the ſtated time after ſuch arrival, the law 
conſidered it as done incentinentiy. As for inſtance, if he was out of the 
kingdom in, what was called, fmplex peregrinatio to St. Jago, or in the 
king's ſervice in Gaſcony, he had forty days, and two floods and one ebb ; 
this was for the delay occaſioned by the ſea: and then he had the fften 
days after he returned, and alſo the four days above-mentioned, to reſume the 
attack. If he was in a ſimplex peregrinatio to the Holy Land, he had a year 
allowed him, together with the fifteen and four days; but if he was in, what 
they called, a general paſſage to the Holy Land, the time was three years, to- 
gether with the fifteen and four days. 


Sven was the time allowed by the law, for a man to redreſs the injury he 
had ſuffered; but if he permitted a longer period than that to elapſe, he 
gave up this right, and loſt both his natural and civil poſſeſſion, as they 

called it, which were thenceforward in the diſſeiſee; who could not after- 
wards be ejected but by judgment of law (30. 


Tavs then the law ſtood, as to this power of redreſs by the a& of the party | 
injured, and when recourſe muſt be had to the aſſiſe; as for inſtance, I eject 


(a] Bract. 162. (5) Ibid, 163. 


you 
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you from your freehold ; you may have an aſſiſe. Again, I eject you, and you PARTI. 
me incontinently, Aagrante difſeiſind ; I cannot have an aſſiſe, becauſe I only CHAP. v. 
ſuffer what I had before done myſelf. Again, I eject you, and you eject me HENGY ih. 
incontinently, and I, again, incontinently eject you; ſtill you may have an | 

aſſiſe, and ſo in infinitam ; for tae true poſſeſſor may, by law, eject, inconti- 

nently, the wrong - doer, and an aſſiſe ſhall not be brought againſt him for it: 

but ſhauld the true poſſeſſot be negligent, after the diſſeiſin, in purſuing the 


injury, he loſt, as was before ſaid, both his civil and natural poſſeſſion, and 
had no redreſs but by the aſſiſe (a). 


Ir the diſſeiſor transferred the land on the day of the diſſeifin, or the 7 
after, that perſon might be ejected, incontinently, by the true owner, the 
ſame as the principal diſſeiſor: in like manner alſo, the aſſiſe might be 
brought againſt both; againſt the firſt ad param, and againſt the ſecond ad 
pænam and ad reſtitutionem ; but if a long interval had paſſed between the dif- 
ſeiſin and the transfer, the ſecond would not have been ſubject to any penalty, 
but only to make reſtitution (3). Again, if the firſt wrong -doer was diſ- 
ſeiſed by another, the true owner might either incontinently eject the laſt 
diſſeiſor, or bring an aſſiſe againſt him; and if he delayed ſo doing, the firſt 
diſſeiſor might do either. In all theſe caſes of recovering poſſeſſion by force, 
the ſheriff, tho” not bound to- interfere ex officio, might aſſiſt, at the requeſt 
of the diſſeiſee; yet he was to take care how he acted, as he would be ſubject 
to an aſſiſe, in like manner as the perſon whom he meant to aſſiſt; he might 
take a part in theſe matters, either as a private friend, or officially as Pee 
to keep the king's peace (c). 


Warn the party difleiſed had niet to avail himſelf of the authoricy Aſſiſe of novel 
the law gave him to recover poſſeſſion while the injury was freſh, he was then — 
to recur to the recognition of aſſiſe; that compenidious way for: nnn 
poſſeſfion, which became now more practiſed than ever. 

Every body who was tenant of a freehold nomins ſuo proprio, might have 

this remedy by aſſiſe; therefore thoſe who were in poſſeſſion nomine aliens, as 

a guardian, an agent, the family of a man, or his ſervant ; a firmarius, or frue- 

tuary (not being a fai firmarius) z an uſurer, or gueſt; one who held from 

day to day, or from year to yeat; or a uſufructuaty who held for a tetra of 

years; none of theſe could bring an afſiſe; but that was left to him who was 

the dominus proprietatis, out of whoſe fee all thoſe intereſts iſſued, That no 


bel Bag. 6. (4). Ibid. 26. (0 Ibid. 16. 
miſtake 
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miſtake might be made as to the nature of this remedy, Bracton ſays, wer 
ſhould a man be ejected from his ſhip, 3 de libero tenemento, he was no more 
intitled to an affiſe, than if he had been drawn from his horſe or carriage; 
tho' he makes a queſtion concerning an ejedt ment from a wooden houſe : to 
which he anſwers, that if it ſtood in his own land, whether adhering to the ſoit- 
or not, an aſſiſe would lie; but if in the land of another, and there had been 
any prohibition or denunciation about the removal, the perſon in whoſe land 
it was built might have an aſſiſe; if there had been none, and it had been re- 
moved, as it were, without any conteſt, he could not have an àſſiſe (a). A1 
Ax aſſiſe lay not only againſt the diſſeiſor, but all his aiders and abettots, 

whether preſent or not; not only againſt thoſe who did the fact, but thoſe in 


whoſe name it was done; or who, after it was done, concurred in or approved 


it, by which they ſeemed to avow and ratify it, and make themſelves par- 
ties (5). However, it only lay againſt the parties to the fact; and therefore' 
not againſt an heir, or ſucceſſor to the diſſeiſor; who, tho“ liable to make 


reſtitution, were not to undergo a penalty for the diſſeiſin (c). Nevertheleſs, 


where any of the parties died, or the aſſiſe had not been brought with ſuch 


Form of the 
writ, 


diligence as the law required, and the matter was not become /itigious, as the 
lawyers called it; in ſuch caſes recourſe was to be had, not to a writ of right 


as formerly, but to a remedy, which had been lately invented, called a writ 


de ingreſſu, or writ of entry; of which more will be ſaid hereafter (d). 


Tux form of the writ of novel diſſeiſin differed from that in Glanville's 
time in nothing but in the time of limitation, and the return: the limi- 
tation now was, poſt ultimum reditum domini regis de Brittanid in Angliam ; and 
the return was, u/q; ad primam afſiſam cùm juſticiarii noftri ad partes illas venerint ; 
according to the appointment of juſtices of aſſiſe, as directed to be made by 


| Magna Charta. It ſeems, that pledges of proſecution were to be taken by the 
ſheriff only in caſe they had not been found in the king's court, or a promiſe” 
given, which uſed in ſome inſtances to be accepted inſtead of pledges, The 


pledges were to be two at leaſt, and ſuch as were ſufficient to pay the miſeri- 
cordia to the king, if the complamant ſhould retract, or not proſecute his ſuit. 
If a huſband and wife were complainants, two pledges were enough; and it 


was the practice to be contented with two, when there were more complain- 


ants than one; tho? it was thought ſafer that each ſhould find two. Notwirh- 


ee the par enen the en r faciat deren Pa ri d 
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(a) Bract. 167, 168. (5) Ibid, 171. (e) Ibid, 172. Pre 175, 176. 
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catallis, was ſtill continued, it was never executed; but theſe were leſt to be 


eſtimated in the damages by the recognitors (a. tiny) 


Tur other directions of the writ were to be executed as follow : ; 40 pur- 
ſuance of gudd tenementum faciat eſſe in pate, Gc. the ſheriff was to ſoe that 
the diſſeiſor conveyed the land to nobody, and that the diſſeiſee made no 


entry theteon; and if an entry was made by any one, under any pretence 
whatever, he was to reftore it to the true owner, ſo to remain till the next 


aſliſe. As to ſending the recognitors ad videndum tenementum illud, he was to 


cauſe a view to be had, not by one or two, but by the whole, if poſſible, or, 
at leaſt, by ſeven; for an aſſiſe could not be taken by leſs than ſeven, tho? it 
might, for particular reaſons, be taken by more than twelve. 

Tux reaſon of a view was, that there might be a certainty! about the mat- 
ter in queſtion, both for the guide of the jurors in ſwearing, and the judge in 
giving judgment, | The jurors were to ſee what the freehold was; whether 
it was land or rent; whether it was conſecrated to the church or not; whe- 
ther it was in prevate or in common. They were:to-ſee that the complainant 
did not put more in vieiy than he had claimed in his vit fot then he would 
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be amerced; tho! he might, if he pleaſed, put leſs. They were to ſce in 


what vill, in what locus, or in what part of the locus, and within what bounds, 
the freehold was. If it was a rent, they were to ſee the land out of which 
it iſſued (an aſſiſe being the remedy for rents, in ſome cafes where a diſtreſs 
failed): the like of common of paſture. ''They were to view not only the land 
where the common lay, but alſo that: to which it was appurtenant (4); and 
ſo, in like caſes, the jurors were to PATE a view of the HANG. In git for 
their better information (c) Act 15 

Ir was the complainant's gs: to attend * Poing out alt _ lar ClF+ 
cumſtagees to the jurors; but, if; he, could not, and appeared totally ignorant 
of the matter, the writ.of aſſiſe was loſt, and the afliſe cadit in perambulationem, 
as they called it; that is, became, by « conſent of the parties, a perambulation 


to make a general enquiry concerning the locality, the metes and bounds 


of the, land (4). It Wag a rule, that ., could. the , complainant point out 
the locus, but not the preciſe. part thereof, it was ſufhcient, if he was 


proved, by. the oaths. ae FOOT en ta Werfen any where jn a locus 
alledged. 4 Han . 


Is, either of the. adv ah failed to. n 8 wd os 

juſtices, his, pledges were in miſericordid : 3 if neither of them appeared, the 
8) nad. 179: .) Ibid, 8 (e) nid, (%) fe. 
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PARP I. judgment was; qudd quieti recedant, the aſſiſe was void, and all, both principals 
CHAP, v. 
Wr 11. difſviin, as in ſo doing be acknowledged an injury which was againſt the 


and pledges, were in miſericordid. If the diſſeiſor appeared: and confeſſed the 


peace, he was to be committed to gaol. If the diſſeiſor was abſent, and the 
complainant preſent; together with the recognitors, tho” no one was preſent 
for the diſſeiſor, the aſũſe was ſtill to proceed per defaltam ;. it being a rule, 
that the aſſiſe ſhould, on no accgunt be delayed: however, in this caſe, the 
complainant was always examined as to the ground. of his demand (a). The 
complainant might, at the time of appearance, make a. retraxit of his com- 
plaint; for which his pledges, as was before ſaid, would be een 
he obtained the licence of the court for ſo doing (b). | 


Wu both parties appeared in court, the writ was to he read, and the 


TIE 


matter of complaint enquired into. Bratton blames ſome judges, who im- 


mediately, after hearing the writ read, would-procced to aſk. the party com- 
plained of what he could fay againſt the aſſiſe: he thought it haſty ahd pre- 
mature to ꝓut a perſon to anſwer, before the matter of the comꝑlaint was pro. 
perly examined and eſtabliſned : for it tas not yet known whether the pro- 
cceding was to be by an affife or by a jum (the diſtinction between which 
will be ſeen preſently), whether the fact was a treſpaſi or 2 diſſeiin : theres 
fore he thought, that, as in a queſtion of the proprietas, the demandant as to 
ſhew by what right he claimed; in like manner, in this ſuit, it was not ſuf - 
ficient barely to propound a complaint, 805 Pp! thew:'the:/ 70g nem e 
the complainant: was entitled to make it. 1, 461 000307 2613. ee 


Tus juftices,. therefore, for theit own- EGO and- to inſtru the 
Jurors, were to interrogate as to the particulars of. the complainants caſe; 
of what freehold he was diflciſed; whether land or rent, whether" for lifè or 
in fee, whether by deſcent/or purehaſe; offa rent; whether it iſfued but of a 
chamber er à frechold, whether for life or in is } of the boundaries and 
fize of the frechold, whether there was any Seeimcht from the freehold; whe⸗ 
ther it was by day or night, with arms or without, with robbery or withour ; : 
and innumerable other circtunflinces'which W 'cortituvedthey merits of 
the caſe (c). at e e | * 

Wurd theſe enquiries had been EYED then, Ade till Alte was 51 


CA 0 " 4 of 


PL? 


tenant to be aſked, if he could ſay any thing why the aſſiſe ought to remain. 


The matter of ſuch objection might be found in the above interrogatories 
put to the complainant. If the tenant” could ſhew no cauſe ayhy the afffſe 


(a) Bradt, 132183, (% Ibid: 182. * 5 (* IId 784. 
ſhould 
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ſhould remain, but at once denied he had committed any diſſeiſin, he ſimply 
put himſelf upon the aſſiſe: then the aſſiſe proceeded, as they called it, 
in modum afſiſe, that is, upon the ſimple queſtion of diſſeiſin; and if the 
jurors were preſent, or ſeven of them, at leaſt, againſt whom there was no 
cauſe of exception, they proceeded to take the aſſiſe; if they were not pro- 
ſent, the aſſiſe was deferred to another day, when they were to appear, and the 
aſſiſe was to proceed. 


Ir the jurors appeared at the next day, then the exceptions to them were 


a juror, which would be a good one to a witneſs. One rendered infamous 
by having been convicted of perjury, could not be a juror, according to the 
rule expreſſed in the Engliſh of thoſe days: © He ne es othes werthe that es 
« enes gyliy of oth broken.” Any enmity againſt a party, any friendſhip with 
him was a good exception. Being a ſervant, familiarity, conſanguinity, at- 
finity, unleſs the connexion was equally with both parties; being of the ſame 
table or family, under the power of a party, fo as to be benefited or hurt; 
owing ſuit or ſervice ; being counfel or advocate; all theſe, and many others, 
were good cauſe of exception to jurors. When the parties had at length 
agreed upon a juror, they could not afterwards reject him; and when the 
number was complete, the aſſiſe proceeded, the firſt juror having taken the 
following oath : „Hear this, ye juſtices, that I will ſpeak the truth of this 
6e aſfiſe, and of the tenement of which I have had a view by the king's writ” 
(altering theſe words where the ſubject was a rent, a common, and the like), 
and in nothing will omit to ſpeak the truth. So help me God, and theſe 
holy goſpels.“ After which, the other jurors, in order, joined in the fol- 
lowing words : „ That oath which the foreman here hath taken (a), I will 
« keep on my part, ſo help me God, and theſe holy goſpels (3). 


the information of the jurors, was to rehearſe the effect of the writ, in the 
following way: © You ſhall ſay, upon the oath which you have taken, whe- 


(a) Talis prim bic. (0) Brat, 184. b. 185. 
PART I. | I 1 8 them, 


to be ſtated, Theſe were of various kinds. That was a good exception to 


Arx the oath was taken in the foregoing manner, the prothonotary, for 


ther N. unjuſtly, and without a judgment, diffeiſed ſuch a one of his free- 
hold in ſuch a vill, after the laſt return of the king, &c. or not.” In this 
ſituation of things the juſtices were to fay nothing towards inſtructing” the 
jurors, becauſe nothing had been ſaid by way of exception againſt the affiſe; | 
bur the jurors were to retire into ſome ſecret place, and there converſe with 
one another upon what they had in charge; and no one was to have accels to 
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Of the verdict. 
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PART I. them, or talk with them, till they had given their verdict; nor were they, on the 


CHAP. V. ; 
P other hand, by figns or words, to give the leaſt intimation what their verdict 


HENRY III. was to be. 
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Tae often happened a difference of opinion between the j jurors; in which 
caſe the court uſed to force the aſſiſe; that is, others, to the number of four, 
five, or fix, according to the number of diſſenting voices, were added to the 
major part of the aſſiſe; and if they happened to agree, their verdict as 
held good ; and the diffenting jurors were to be amerced quaſi pro tranſ- 


greſſione, ſays Bracton, as guilty of a ſort of offence, in obſtinately maintaining 


a difference of opinion. 

Wux the verdi& was given, 8 was delivered according to it; 
unleſs. the jurors ſhould have expreſſed themſelves obſcurely, and the juſ- 
tices were induced to examine further into the matter: and ſhould the jurors, 
or thoſe who. were added by afforcement, fill be unable to declare plainly 
and fully what their meaning was, the method was, either to-get the parties to: 
agree the matter, or the judgment was adjourned intothe great court, where- 
it was finally to be determined. Another way of putting a point of doubt- 
and obſcurity in a courſe of examination, was by certificate, the nature of which 
will be explained hereafter. However, when the aſſiſe failed to give a plain 
and intelligible verdict, it was the office of the juſtices to endeavour to elu- 
cidate it by interrogation and diſcuſſion. If the jurors were entirely ignorant 
of the matter, then, as in the former caſe, others were ta be added who: 
knew the truth; and if, after that, the truth could not be got at, they were: 
to give their verdict, upon the beſt of their belief, according to their con- 
ſciences (a). Tho? it was commonly ſaid; that truth was the province of 
the juror, and juſtice and judgment that of the. judge; it. feems, . ſays: 
Bra cton, that judgment belongs ta the jurors,, inaſmuch as they. are to ſay 
upon their oath, whether one man diſſeiſed another. But yet, as the judge 
is to give a juſt judgment, it becomes him diligently to weigh and examine 
what is ſaid by the jurors, to ſee. whether it contains any truth, that he may. 
not himſelf be miſled by their miſtakes (9. 


If judgment was given for the complainant, the. land was to be reſtored. 
with all its produce, received and to be received, from the diſſeiſin to the 
time of the judgment; and, as the ſheriff was commanded to keep the land in 
peace till the aſſiſe was taken, the diſſeiſee was to recover damages for any unjuſt: 
abuſe or miſuſe of the land in that interval. The diſſeiſor was to ſuffer certain 


(a) Brat, 18;. b. 186. (4) Ibid, 186, b. 


pegnalties. 


E f Lues M L. A w. 
penalties,” He was to be in miſericordid regis, in proportion to the nature of 
the diſſeiſin; as, whether it was cum armis or without, ſo as the miſericordia 
was never leſs than the damages: beſides this, he ſuffered a penalty for the 
peace, if it had been violated. Again, if he had committed robbery with 
the diſſeiſin, he ſuffered a treble penalty; the miſericordid for the diſſeiſin; 
for the peace, impriſonment; and for the: robbery, a heavy redemption : 
however, he did not loſe life or limb, as the robbery was not proſecuted 
criminally. The diffeiſor, if he was the principal in the fact, was alſo to 
give to the ſheriff, on account of his diſſeiſin, an ox and five ſhillings ; but 
thoſe who were only in aid, force, or counſel, in general, did not give this 
mulct to the ſheriff, tho' in ſome counties they did. The diſſeiſor was alſo 
to render damages, to be eſtimated by the oath of the jurors, and further, if 
need were, to be taxed by the juſtices, if the jurors had been exceſſive; tho' 
the juſtices were not to eſtimate the damages at a larger ſum than the jurors, 
unleſs it was a very clear thing, that the jurors had taxed them much lower 
than was reaſonable or proper (a). 

Tus liberty of increaſing the damages was allowed to the judges, i in order 
that diſſeiſins might never eſcape the proper puniſhment of the law ; for, in 
thoſe times of diſorder and oppreſſion, there were many great men who would 
commit diſſeiſins for the mere purpoſe of making the moſt of the fruits and 
profits during the time they could keep their unlawful poſſeſſion: and 
when they had raiſed great ſums thereby, they would generally eſcape with 


243 
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CHAP, u. 
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HENRY 111, 


a ſmall mi/ericordia, thro” the ill- placed lenity of jurors; who, when they, by 


their verdict, took from a diſſeiſor the land, were unwilling to load him be- 
ſides with heavy damages. For - theſe reaſons, it was expected, that the 
juſtices ſhould examine very carefully into the change that had been made 
on the land ſince the diſſeiſin, either thro? the wilfulneſs or neglect of the 
diſſeiſor, or any otherwiſe; all which he was to be compelled to make good ; 
tho” much damage might have happened by death of cattle and other acci- 
dents, which it was out of his power to govern : nor was any allowance to be 
made the wrong-doer for improvements (5), 

Tarts was the manner of proceeding, when nothing was ſaid againſt the 
aſſiſe, nor any exception taken why it ought 70 remain, as it was called; but 
if the tenant did not chuſe to put himſelf upon the affiſe, he might except, or 
plead ſuch matter as would defer it for the preſent, or perhaps entirely 
deſtroy i it, Theſe exceptions were, to the writ, to the perſon of the COMplnnant, 


(a) Brad. 186. b. 17. Ce) Ibid. 187, 
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or to the aſſiſe. Some exceptions to the writ deferred the affiſe, but did not 
deſtroy it: ſome exceptions to the perſon of the complainant entirely de- 
ſtroyed the aſſiſe: ſome exceptions were peremptory as to one perſon, and 
deferred the judgment, but were not peremptory as to the other; as where 


the complainant was not entitled to the action, but ſome one elſe. The order 


of ſtating exceptions was this: if the writ was not good, there could be 
no further proceeding; but if that was good, then they reſorted to the 
perſon to ſee whether he was entitled to the complaint, or not; and laſt of all 
to the aſſiſe, to try ii tenens injuſtè et ſine judicio diſſeiſiverit ipſum querentem, us 
dicit, de libero tenements juo in ſuch a vill, after ſuch a period of time (a). 

Tus, after the juriſdiction of the court was eſtabliſhed, the tenant was to 
take his exceptions to the writ. Exceptions to the writ were many; if there 
was any thing faulty therein; a ſpurious ſeal; a raſure in a ſuſpicious part, as 
where the names of the perſons, or places, or things, were written (for a ra- 
ſure in the law- part did not ſo much ſignify); if the date was at all changed; 
if the complainant had had a former writ of mortaunceſtor, of entry, 
or of right, and ſo had not obſerved the order of writs. Again, any 
error deſtroyed a writ, tho' it did not deſtroy the aſſiſe. It was error, 
if the writ was againſt one who: was poſſeſſed nomine alieno, as a firmarins.. 
The aſſiſe could not proceed if there was an error in the name, as Henricus 
for Milbelmus; and fo in the cognomen, , as. Hubertus Roberti for Hubertus: 
Walteri ;. ſo-in the name of a vill where a perſon took his origin, as London: 
for Wincheſter : even if the error was in a ſyllable, as Henry de Brocbeton, 
for Henry de Brafton-; nay, even in a letter, as de Bratthon, for de Brafton: 
again, in. a name of dignity,. as Henry de Brecton præcentor, when, he was 
decanus; ſo of a thing, as vineam for ecclefam (). | 

Trex followed exceptions to the perſon of the complainant ; e which. 
was villenage, and its conſequences;  excommunication ; that he had not a 
frechold; that he ſhould diſtrain inſtead of bringing this writ ;; and many 
others. The tenant might then except to his own perſon ;; as- for inſtance, 
that the action ſhould have been againſt his anceſtor or Predeceſſor, and not 
againſt him (c). And laſt of all, having gone thro? exceptions to the writ 


and to the perſon, he might except to: the aſſiſe, upon the ciroumſtances of 
the caſe, by diſputing how far the operative words of the writ were juſtiſied 


in fact; how far he igjuſtè et fine judiciocdiſſeiſi vit eum de libero: tenemento ſua in 


(a) Bratt, 187, b. (5) Ibid. 188, 189. 


(0 Ibid. from 199 to 204. 
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alli villi; every term of which charge was open to a V of remarks and PART I. 
objections (a). | | CHAP. V. 
ALL theſe exceptions, whether they were peremptory or dilatory, were HENRY 117. 
equally: out of the aſſiſe (which was merely to:try the diſſeiſin), and col- 
lateral to it; and therefore could not be determined by the recognitors of 
aſſiſe. We have ſeen, that in Glanville's time (4) ſuch incidental matters 
were in general tried by duel, there being very few iſſues which are ſaid by . 
that author to; have been uſually tried by recognition; of which one 
was, infra ætatem vel non; another. was, whether ſeiſed ut de vadio, or ut de 
fedo, and ſome others; as that of villenage, which was to be tried by the 
relations, and if they could not agree, by the vicinage; the gift of a fee, 
after a grant of the advowſon (c), and others that may be ſeen in that reign; 
but, in general, paints in debate that did not make. the direct queſtion of. 
ſeiſin, were tried by the duel.” Since that time, the good ſenſe of mankind. 
concurring with the ſtatute made by Henry II. concerning trials by recog- 
nitors, had ſo far prevailed over the habits of their anceſtors, that ſuitors. 
uſed commonly, when a fact was in litigation between them in a cauſe, to 
conſent that the truth thereof ſhould be enquired of by a JURATA, or jury, in pre- 
ference to a trial by duel; and they accordingly uſed to pray the court that 
it might be ſo; with which prayer courts had been ſo long uſed to comply, i 
that a jury had become the regular mode of trying a fact in diſpute in a 
judicial procceding. Thus there had gradually ariſen a new ſort of trial by 
recognitors or jurors, denominated a jurata; which was a tribunal choſen by 
conſent of the parties themſelves, .and, on that account, differing ſomewhat 
in its conſtitution, deſign, and effect, from the af. To mention only one 
mark of their difference, and leave the reſt to be obſerved as-occafion pre- 
ſents them : the jurors in a jurata were not liable to the infamous judgment, 
nor to conviction for perjury, as the jurors in the Aa were; the reaſon for 
which, according to Bracton, was, becauſe the jurata was a trial which the 
parties had themſelves prayed to have, and therefore they had no reaſon to 
complain of its determination; while the aſſiſe (to follow his idea) was a 
ſpecific remedy in a ſpecial caſe, to which and which only the parties were 
confined for obtaining redreſs; and if the ends of juſtice were diſappointed 8 
by thoſe recognitors who were deſigned to further it, they deſerved a very | 
ſevere. animadverfion. . Bot, with ſubmiſſion, the: reaſon- of the conviction . 


DES LE 


— 
4 * * 9 — 
, . 2x — — 1 3 0 
4 ** * 1 
4 * — - 12 > 
e — * >> = . 
> os — > a" .— YT - . - 


n 


— 


an 22 
— 8 'F _ "> ** v. — 
8 ” at's : 
Abd i: A \ ; 2 27 


5 n 


(e) Bract. from 204 to 212. b. () Vid. ant. 146. (+) Glanv, 13 lib..c, 1. 20. 


being 


246 HISTORY OF THE 


PART I. being allowed in one caſe, and not in the other, was not, it ſhould ſeem, 
CHAP. v. owing to any particular difference in theſe two trials, as practiſed in Henry III. s 
3 
HENRY 111. time; but becauſe the conſtitution of Henry II. had provided that puniſh. 
ment for recognitors in the particular es only, which were then invented. 
The devolving of queſtions upon recognitors to be tried by the conſent of 
parties, was a practice that originated afterwards, and therefore not within 
that proviſion: nothing can be a ſtronger mark of this trial not owing 
its exiſtence to that famous law of Henry IL than the appellation of 
jurata. | 
Tus difference between -affiſa and gurate was a very common piece of 
learning in this reign, This diſtinction was always obſerved, and was 
never more nicely attended to, than when it happened, as it ſometimes 
did, for an affiſa to be called upon to diſcharge the office of a jurata'; 
and, inſtead of deciding the direct point in the action, to enquire of ſome 
. collateral matter. For when any iſſue. aroſe upon a fact in a writ of novel 
| diſſeiſin, mortaunceſtor, and the like actions, which fact the parties agreed 
Aſhſa vertitur ſhould be enquired of by a jurata; nothing was more natural and commo- 
in juratam. dious, than, inſtead of ſummoning other recognitors, as in Glanville's 
time (a), that the ai ſummoned in that action ſhould be the jurors to 
whom they might refer the enquiry. This was generally the caſe ; and 
then the lawyers ſaid, cadit affiſa, et vertitur in juratam, the aſſiſe wWas 
turned into a jury; and the point in diſpute was determined by the recogni- 
tors, not in modum alſiſe, but in modum juratæ. 
Tuus, then, the exceptions mentioned above would, in this reign, as 
they were out of the aſſiſe, be determined, not in modum aſſiſæ, but in modum 
4 jurate ; as it were, ſays Bracton, by conſent of the parties; where one al- 
| ledged one thing, and the other the contrary, and each pray ed that the truth 
i | of what he ſaid might be enquired of, And in this caſe, ſays he, there is 
no conviction ; for if the other party would controvert the ſaying of the 
jurors, the law gave him full liberty to ſay that the prof was falſe; the 
5 verdict of the jurors in this caſe being only a proof of ibe exception; every one 
| being to prove the truth of his exception, and the perſon who replied to 
1 | it, being alſo bound to prove his replication, in which recourſe was had to the 
| | jurors merely for want of other proof. This will be made clearer by giving 
an inſtance. Suppoſe the complainant ſtated his caſe by ſaying, that he married 
a wife having an inheritance, and after her death he was in ſeiſin, till ſuch a 
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one unjuſtly diſſeiſed him, and ſo was in ſeiſin per legem Anglie, for he and his PART I. 
wife had children between them. If the tenant did not, in anſwer to this, CHAP. v. 
deny the diſſeiſin, and put himſelf on the aſſiſe, to try whether he diſſeiſed him 111. 
or not; he might deny ſome of the circumſtances which the complainant 
had ſtated as making his title: he might except that they had no child; or 
if they had, that it died in the womb; or if it was born, it was a. monſter, 
and not a child; or if it was a child and born alive, that it was not heard to 
cry between four walls: when the complainant to all this replied the contrary, 
the truth of the allegation was then to be enquired of by the aſſiſe in modum 
jurate, In the former caſe, of the general iſſue 9! Ne. iftuit vel non, the jurors, 
if they ſwore falſely, would be liable ta conviction ; in the latter, they would 
not (a). | 
Tuz inſtances in which an aſſſſe might be turned into a jury, were as 
numerous as the exceptions that might be taken to the complaint. We ſhall' 
content ourſelves with adding one more example to that already given; and 
which, being a very particular one, deſerves our notice.. An affiſe was ſome- 
times turned into a jury propter tranſgreſſionem, on account of a treſpaſs: as 
where a perſon made uſe of another's land againſt the owner's will ; or where 
he uſed, as his own, the land of a perſon holding in common with him; theſe 
might be diſſeiſins and treſpaſſes both; for every diſſeiſin was a treſpaſs, tho? 
not every treſpaſs a diſſeiſin. If then the entry upon the ſtranger's land was 
not. with any claim of right, it was not a diſſeiſin, but a treſpaſs, But as it 
was uncertain quo. aninio this was done; the complainant uſed generally, 1 in 
ſuch caſes, to bring an aſſiſe as for a diſſeiſin, and then the judge was to exa- 
mine whether it was done with a claim of right: ſo that, if it ſhould turn 
out that he made the entry thro a probable error and ignorance, and under 
ſuch miſtake cut down trees, or the like, and did not do it in the name of 
ſeiſin, he was excuſed from the imputation of a diſſeiſin, and it was confider- 
ed rather as a treſpaſs; for which, if he acknowledged the fact, he was to 


make amends; if he denied it, the aſſiſe was turned into a jury to enquire of 
the treſpaſs ; and by that he ſtood or fell (2). 


Ax affiſe was ſometimes turned into a jury proper tranſgreffionem di riero, | 
on account of a treſpaſs committed in diſtraining; for a diſtreſs ſometimes 
amounted to a diſſeiſin, ſometimes was only a treſpaſs; and was accordingly. 
determined in the former cale in modum alſiſæ, in the latter in modum jurate ; 
therefore, when an aſſiſe was brought upon an injury ſuffered by a diſtreſs, 


(e). Brad. 215, b. 6. (5) Ibid, 216. b. 
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if it could not be maintained as an aſſiſe to determine the diſſeiſin, it might be 
maintained as a jury to determine the treſpaſs (a). 


Fa ou what is here ſaid, and the little mention there is in Bracton about 
any original ſpecific proceeding in caſe of treſpaſs, it ſhould ſeem, that tho 
there was a writ -of treſpaſs, it was rarely brought for entries upon land; 
but the uſual way-ef confidering ſuch matters was in an afhſe, where the 
complainant was ſure of inflicting ſome penalty on the wrong-doer, either as 
a diffeifor or a treſpaſſor. It is ſaid in another part of this author, that the 
Writ quare vi et armis a perſon entered land, would be bad, becauſe it would be 
making a queſtion of the mede of the treſpaſs, when 1 it ſhould be "we the 
treſpaſs fimply. 


To return to the aſſiſe of novel diſſeiſin, as to its elfect and conſequences. 
It had three objects: it was perſonal, propter faddum; penal, propter injuriam; 
and thirdly, it was for reſtitution of the thing taken. N ow as far as its object 
was penal, and pena ſuos tenere debet autores, it did not lie for the heir of the 
diſſciſee, nor againſt the heir of the diſſeiſor, if he died in the life of the diſ- 
ſeiſee; for the penalty was extinguiſhed with the perſon, and the heir was not 
to be puniſhed for the offence of his anceſtor: nor, in like manner, would an 
action lie for the heir of the diſſeiſee; for as between him and the diſſeiſor 
there was no obligation quoad param, tho' there was quoad reſtitutionem; but 
his remedy was by writ de ingreſſu, fince called writ of entry. As to this writ 
of entry, and when it lay for an heir to recover poſſeſſion, i in the nature of an 
aſſiſe of novel diſſeiſin, it was to be ſeen whether the anceſtor had been pro- 
perly diligent in procuring and proſecuting his ſuit ſo as to have got a view, 
and the jurors ſworn; for then, by ſo doing, the aſſiſe of novel diſſeiſin, in 
caſe of his death, was ſaid to be perpetuated ; that is, the right of action for 
the diſſeiſin, ſo far as concerned the reſtitution, continued to the heir of the 
diſſeiſee againſt the diſſeiſor and his heirs. Some were of opinion, that, in this 


caſe, the action would hold even quoad penam againſt the diſſeiſor; and if the 


aſſiſe was not proſecuted ſo far as the view, and electing the jurors, yet, if 
as much diligence as poſſible had been uſed, tho? no action was commenced, 


the writ of entry was nevertheleſs continued to the heir of the diſſeiſee 
guoad reſtitutionem (0. 


Tus form of the writ of entry, who brought Wan an aſſiſe, was 
as follows: Præcipe A. quod e, Sc. reddat B. tantum t:rre'cum pertinentits 


(a) Brac. 217. (5) ' Ibid. 218. b. 


EXC Ln LAW. 


in lali villa, et in quam non habet ingreſſum niſi per C. patrem ipſius A. cujus heres 


ipſe eft, qui predittum B. inde injuſte et fine judicio diſſeiſivit, et poſtquam, &c. 
et unde affiſa nove diſſeiſinæ ſummonita fuit coram juſticiariis noſtris ad primam, &c. 
et viſus terre captus, et remanſit affiſa capienda, & quod prediftus C. obiit ante 
captionem illius affiſe (or, antequam juſticiarii noſtri in partes illas venerint.) Et 


niſi fecerit, &c. Theſe writs of entry grounded upon a diſſeiſin, varied ac- 


cording to the circumſtances which had happened fince the diſſeiſin. One 
was, in quam ingreſſum non habet niſi per C. filium et heredem D. qui terram illam 
ei dimiſit paſtguam idem D. injuſtè et fine judicio diſſeiſiverit ipjam B. &c. Another 
was, in quam non habet ingreſſum, niſi per talem, qui injuſtè et fine judicio diſſeiſivit 
talem poſtquam idem talis diſſeiſiverat querentem (a). | 

In this writ the heir of the diſſeiſor might have almoſt all the anſwers and 
defences which the diſſeiſor himſelf, if he had lived, might have had againſt 
the aſſiſe of novel diſſeſin; as this writ of entry was in the nature of an aſſiſe of 
novel diſſeiſin in all reſpects that regarded reſtitution, tho' not qacad punam ; 
and all ſuch matters would be determined by a jury. Bracton ſays expreſly, 
that no corporal pain was to be inflicted by this action, on account of 
the diſſeiſin of the anceſtor ; nor damages, nor the cuſtomary ox to be given 
to the ſheriff; but only the i ericordia for the unjuſt detention (Y. 


Tuls writ of entry grounded upon a diſſeiſin, like other writs of entry, was 
an invention ſince the time of Glanville, and was the reſult of that refinement 


which had got into all parts of the law relating to ſeiſin and property. The 
_ earlieſt mention of theſe writs is in the third year of this king; ſo that pro- 


bably they were introduced not long after his time, this being mentioned as 


a remedy then in common uſe (c). We ſhall have occaſion to ſpeak more 
particularly of theſe new writs in their proper place, having now to treat of 
another remedy concerning poſſeſſion, which alſo had been contrived fince 
Glanville's time, and has fince been called the writ of Quare zjecit infra 
 terminum. A om 


Sven were the notions concerning land, that while ene perſon had 2 free- 
hold in a tenement, another might have at the ſame time the uſufruct, the 
uſe, and the habitation, As we have been ſhewing how a man was to be 
reſtored to his freehold if he was ejected, we ſhall now ſee what was to be 
done, if a perſon was ejected before his term was out from the uſuftruct or 


(a) Bract. 219, (6) Ibid. 220. (e) Ibid. 219, 
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Quare <jecitin- 
tra terminum. 


TRIER. HE 


PART I. uſe and habitation of a tenement which he held for term of years, Such 
| CHAP, V. perſons, when ejected within their term, uſed ſometimes to bring a writ of 
3 | | HENRY III. Covenant ; but as that only lay between the perſon taking and perſon letting, 
3 who alone were parties to and bound by the covenant ; and the matter could 
1 | be determined, if at all, only with great difficulty in this way ; proviſion was 
| made by the wiſdom of the court and council (a) for a farmer againſt all perſons 
whatſoever who ejected him, by the following writ : Præcipe A. quod fuſtè et ſine 
dilatione reddat B. tantum terre cum pertinentiis in tali villa quam idem A. qui dimi- 
fit, Sc. or thus: Si talis fecerit te ſecurum, &c, aſtenſurus quare deforceat tali tan- 
tum terre cum pertinentiis in tali villa, quod talis dimiſit ipſi tali ad terminum qui 
nondum preteri t, infra quem terminum prædidtus talis illud vendidit tali, occaſione 
cujus venditionis ipſe talis poſimoadum talem de predifs terrd ejecit, ut dicit; ei 
babeas ibi, Sc. LET 
IF this writ lay againſt a ſtranger propier venditionem, much more ought 
it to lie againſt the lord himſelf who demiſed the land, if he ejected his own 
farmer. In ſuch caſe the writ was, quam C. de N. ei dimiſit ad terminum qui 
nondum preteriit, infra quem lerminum prædictus C. de eddem firmd ſud injuſtè 
ejecit, ut dicit ; et niſi fecerit, Sc.; and this was, with little variation, the more 
common form in caſe of ejectment by a ſtranger. Theſe writs were drawn 
in two ways. One of them, we have noticed in the above inſtance of a 
precipe ; the other was a / te fecerit ſecurum, as follows: Si A. fecerit te ſecu- 
rum, &c. tunc ſummone B. quod fit coram, &c. ad reſpondendum ei A. quare injujte 
ejecit eum de tanto terre, &c. quam C. ei dimiſit ad terminum qui nondum præ- 
teriit, infra quem terminum, Sc. and ſo on as above-mentioned. But the 
z precipe was thought the beſt and moſt compendious proceeding, on account 
1 | of the caption of the land into the King's hands, which lay upon that writ ;. 
and the avoiding the tediouſneſs and delay of attachments, which was the 
proceſs upon the latter, i te fecerit ſecurum, &c. tho' we ſhall ſee, in after- 
7 times, the latter became the moſt common and moſt known of the two, being 
b that which, from the words of it, was called a quare ej ecit 6 ber mi- 


| num (b). 
: Ak of IRE: Tuus have we gone thro' the remedies the law had provided, where an 
{ mon. injury was done to a man's ſeiſin of a freehold. It follows next in order, to 


{peak of injuries done to a ſeifm of things appurtenant to a freehold, ſuch as 
common of paſture, and the like. We have ſeen, that in Glanville! s time 


( De concilio curiæ prowiſums. (5) Bract. 1 
; there 


ENGLISH I. A Ww. 


chere was an aſſiſe of common of paſture, by which the complainant might 
recover his ſeiſin, the ſame as ſeifin of his freehold ; and likewiſe, there was 
a writ directing to make an admeaſurement of paſture, where any one had 
ſurcharged the land. The forms of theſe two writs were the ſame now as in 
his time (a). The writ of admeaſurement was executed by the ſheriff, who 
was to go in perſon to the place where the common lay, and cauſe the hun- 
dred and all who were intereſted in the admeaſurement to meet ; and there, 
in preſence of the parties to the writ, if they obeyed the ſummons to appear, 
and after hearing their allegations, he was to make inquiry, by the oaths of 
ſuch neighbours by whom the truth could beſt be known, and by the in- 


ſpection of charters and inſtruments, how the right was; and according to 


that he was to admeaſure and allot the common (5). This was the writ upon 
which admeaſurements were uſually made. Bur where a perſon overcharged 
his common beyond what his anceſtors had ever claimed, the admeaſurement 
uſed to be made by a writ, invented ſince Glanville's time, to the following 
effect: Si A. fecerit, Wc. tunc, &c. quod fit coram juſticiariis ad primam aſſiſum, 
oſtenſurus quare ſuperonerat, &c. aliter quam C. pater ipfius B. cujus heres ipſe eſt, 


conſuevit ; upon which the juſtices were to proceed as the ſheriff in the for- 


mer inſtance did, and a ſummary inquiſition was made concerning the matter 
in diſpute (c). 


AnoTHER writ had been introduced, called a writ de quo jure. Where a 
perſon had recovered ſeiſin of a common in an aſſiſe, grounding his title upon 
uſage and ſufferance merely; as this determined only the ſeiſin, the chief lord 
might bring this writ to make the tenant ſhew quo jure exigit communiam 
poſture, Sc. deſicut ille nullam communiam habet, Sc. nec ſervitium ei facit quare, 


Sc. habere debeat, Sc. (d). „ * 


Tue writ in Glanville to the ſheriff, commanding him, that præcipias R, 
quod, Ec. permittat babere H. aiſiamenta ſua, &c. (e) was preſerved, with ſome 
| ſmall difference in the form. He was directed, that jufticies R. quod, Sc. per- 
mitiat H. habere rationabile eftoverium, Sc. as the caſe might be, of wood, 
turbary, and the like (f). 


As a nuiſance, being an injury to a freehold, was 8 in the nature 
of a diſſeiſin, and like that might be redreſſed by an aſſiſe; ſo alſo, like that, 
it might, recenter ir fagrents 8 be removed by the party injured without 


10 Vide ante, 137. Brad. 224, & 229. (% Ibid. 229. (e) Ibid, 229. b. (% Ibid. 


229. b. 230. 05 11188 12 lib. c. 14. Vide ante, 137. (f) Bratt, 231. 
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any ceremony of application to the law: but after the party had laid by, he 
had, as in caſe of a difſeiſin, no redreſs but by writ (a). 

THERE is no mention in Glanville of any other writ of nuiſance but the 
aſſiſe. We find now ſeveral writs to the ſheriff commanding him to deter- 
mine the matter. One of theſe was, Queſtus eſt nobis talis, quod talis injuſtè et 
fine: judicio levavit quendam murum (or whatever it might be) ad nocumentum 
liberi tenementi ſui, Sc. poſt reditum naſtrum de Britannid in Augliam : Et ideò 
tibi præcipimus, quod loguelam illam audias, et poſtea eum inde juſte deduci facias, ne 
amplius, Cc. In the ſame manner, writs might be formed, quare, Ac. praſtra- 
vit injuſtè ad nocumentum liberi tenementi ; quare, &c. viam obſtruxit, Sc.; quare 
divertit curſum aquæ, Sc. and fo on, in numberleſs caſes of injury and nuiſance 
to a man's frechold (5). This writ authorized the ſheriff to hear and determine 
the matter. Another, however, was more properly a juſticies; for it uſed that 
word, like the former writs directed to the ſheriffabout commons: Juſticies, Sc. 
qudd, Cc. permittat H. habere quandam viam in terra ſud, Sc. The writ of 
aſſiſe of nuiſance differed nothing in form from thoſe in Glanville, except in 
the return now uſed in all aſſiſes, coram juſticiariis noſtris ad proximam afſiſam (c). 
The proceedings upon this writ were juſt as in an aſſiſe of novel diſſeiſin of a 
freehold. So much were aſſiſes of common and of nuifance conſidered in the 
ſame light as aſſiſes of freehold, that where either of the parties died after the 
injury done, and the writ was to be brought by or againſt the heir, we find a 
ſort of writ of entry was formed, in the nature of thoſe we before 'mentioned 
for recovery of frecholds : Præripe quod, Sc. reddat B. communiam paſture, Sc. 
Præcipe quod, Sc. relevari faciat et reparari quoddam ſoſſatum, Sc. Præcipe quod 
permittat talem relevare (d) : adapted, in the words of them, to the nature of 
the caſe, without any mention of an entry, which indeed would have been in- 
coherent and abſurd. | g 

A nuisAnce was ſo much in the nature of, and approached ſo near to, 
a diſſeiſin, that ſometimes it might be conſidered in either light; and it was 
difficult to ſay which it properly was. Suppoſe a perſon cauſed water to over- 
flow, if it roſe on the complainant's own freehold, which would moſt probably 
be if he had land on both fides, this was thought rather a diſſeiſin than a 
nuiſance ; but if it roſe only on the freehold of the wrang-doer, and from 
thence incommoded the complainant, it was then only a nuiſance, as the 
fact was all in the wrong-doer's land. But if part was in one, and part in the- 
other, and the water run over both grounds; then for one part he might have 


(a) Brac. 231. b. (5) Ibid. 233. (ee) Ibid. 233. b. (4 Ibid. 235. b. 236. 
an 


ENG LI SH I AW. 
an aſſiſe of novel diſſeiſin of freehold; for the other, an aſſiſe of nuiſance; 
ſo that here would be two aſſiſes on account of the ſame land; in which caſe, 
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of the two remedies, if one was to be choſen, Bracton adviſes the aſſife of HENRY III. 


nuiſance, as the moſt likely to remove the whole miſchief : the affiſe of novel 
difleiſin, as it was confined to the freehold, could not correct the nuiſance 
which was upon the other's land; while the aſſiſe of nuiſance, by removing 


the cauſe, effected both (@). Again, a man might commit a diſſeiſin and 


two nuifances, by doing one fact on his own ground. If he cut a ditch acroſs 


2 road which led to a paſture, here he at once committed a diſſeiſin of the 


common ; cauſed alſo one nuiſance by obſtructing the way, and another by 
diverting the water from its proper channel (5). 

AMoNG other nuifances, a liberty or franchiſe might be a nuiſance to ſome 
other liberty or franchiſe ; as where the liberty of holding a market was 
granted, ſo as not to become a nuiſance to a neighbouring one. Now, a 
market was ſaid fo be vicinum, or neighbouring, if it was ſex leucas and a half, 


and one-third of the other half diſtant from another; which diſtance was. 


computed by the following rule :. that ſuppoſing a day's journey to be twenty 
miles, and the day was divided into three parts, the firſt part would ſuffice 


for the journey thither; the ſecond, for buying and ſelling ; and the third, 


for returning home in reaſonable time before night. A market, if raiſed 
within this diſtance, was to be put down; yet a market to. be held two or. 
three days after another, tho? within that diſtance, could not be ſaid to be 
injurious ;, and therefore a market was not conſidered as a nuiſance (c), un- 
leſs it was held juſt before or at the time of another. 

BRFoRR we take leave of aſſiſes of novel diſſeiſin, it will be neceffary to 
remark two or three particulars relating to them in general. If a diſſeiſin 
happened infra ſummonitionem juſticiariorum, there was no need of applying to- 
the court for a writ ; but the juſtices would make one, in this form: Talis 
de tali loco, et ſocii ſui juſticiarii itinerantes in tali comilatu tali ſalutem. Queſtus 
eſt nobis, and ſo. on, as in other writs; only inſtead of the term of limitation, 
theſe words were inſerted, by way of giving juriſdiction to the Spurt, infra: 
ſummonitionem itineris naſtri (d). | 

WE have ſeen what proviſion was made by the ſtatute of Merton in caſe 
of re- diſſeiſin (e). If a perſon recovered ſeifin by judgment of. the juſtices 
itinerant, and was put in ſeiſin by the ſheriff, and was afterwards difſeiſed by 


the ſame diſſeiſors; they, being convicted thereof, were to be taken and de- 


(a) Bract. 234. b. (6) Ibid, (c), Ibid. 235, (4) Ibid. 236. b. (e) Vid. ant. 200. 
| tained 


| 
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tained in gaol, till releaſed by the king or otherwiſe ; and for the purpoſe of 
taking the offenders there iſſued the following writ to the ſheriff : Monſtravit 
nobis talis, quod cùm ipſe recuperdſſet ; mentioning the aſſiſe, and ſo on; ip/e 
talis, Ec. iterum, c. diſſeiftvit : et ided tibi præcipimus, quod aſſumptis tecum cuſ- 
todibus placitorum coronæ noſtræ, et 12 lam militibus quam aliis liberis et legalibus 
hominibus, Sc. diligentem facias inquiſitionem, Sc. Et tunc ipſum capias, & in 
priſond noſtra ſalve cuſtodias, donec aliud inde praceperimus, et inde tali ſeiſinam 
ſuam rehabere facias, Sc. And, in like manner, in all caſes where ſeiſin was 


. recovered in court, whether by aſſiſe, recognition, jury, judgment, concord, 


or otherwiſe, and the recoverer was turned out, a writ of monſtravit to this 
effe& might be had (a). 

Nexr, as to the writ of execution, to give fein to the complainant. 
When an aſſiſe happened, as it ſometimes did, to be taken out of the county, 
and the perſon who brought the aſſiſe complained in the county that he had 
not yet got his ſeiſin, there iſſued a writ to the following effect to the ſheriff; 
Scias quod A. Sc. recovered by aſſiſe; et ideò precipimus, quod per viſum recogni- 
torum ejuſdem afſiſe, &c. plenariam ſeiſinam habere facias, Fc. the writ being 
ſtill varied, according as the diſſeiſin was confeſſed, or otherwiſe. To every 
writ was added this clauſe : Et etiam pro damnis ei adjudicatis infra quindenam 
facias ei decem ſolidos habere, ne inde clamorem audiamus pro defectu, &c. If 
ſeiſin had been recovercd before the juſtices in the county, and the com- 
plainant was hindered from getting poſſeſſion by the power of his ad verſary, 
he might have the following writ to the ſheriff: Queſtus eſt nobis, &c. quod 
cum in curid noſtra recuperaſſet ſeiſinam, Sc. idem talis non permittit eum uti 
ſeiſinũ ſud ; or, ſeiſinam ſuam nondum habet, ſecundum quod ei fuit adjudicata. 
Et ideò tibi præcipimus, quod diligenter inquiras qui fuerunt recognitores ej uſdem 
aſſiſe, et per eorum viſum, Sc. plenariam ſeiſinam ei habere facias, et ipſum in ſeiſind 
ſud manutencas, et defendas; or thus, non permittas, quod talis ei moleſtiam inferat, 
vel gravamen, quominus idem talis uli poffit ſeifind ſud, ne amplius, Sc. (6). 

Wr have hitherto ſpoken of ſuch remedies as were furniſhed when a per- 
ſon was diſſeiſed of his frechold, or of ſome eaſement and rights appurtenant | 


to his freehold, and arifing out of that of a ſtranger. We are now to treat of 


appurtenances and rights which ariſe in a man's own ground; as of the ſeiſin 
of a preſentation ; and when a perſon was impeded in the uſe and enjoyment 
of his own ſeiſin thereof, or that of his anceſtor. When a perſon preſented to a 
vacant church, to which himſelf or his anceſtors had before preſented tempore 


(4) Bract, 236. b. 237. (3) Ibid. 237. 
| pacis 
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pacis (for every one muſt have a ſeifin of his own, or of his anceſtor who laſt 


preſented), and was impeded or deforced by any one who conteſted the pre- CHAP. V. 
ſentation ; this was to be determined by an affiſa ultime preſentationis, as HENRY IL 


we before mentioned in the reign of Henry II. (a). As this aſſiſe could only 
be brought by one who himſelf, or his anceſtors, to whom the advowſon had 
belonged, had had ſeiſin; therefore thoſe who held by feoffment, and not by 


deſcent, could not maintain it, unleſs they had, in fact, made one preſenta- 


tion : for they could not claim of the ſeifin of thoſe whoſe heirs they were 
not, in an aſſiſe, any more than they could in a writ of right; nor could 


one who held for life, as in dower, or the like, who were all eg by 
another ſort of writ (5). 


Tax writ of laſt preſentation differed in one or two particulars from 
that in Glanville's time. The preſent begun, Si zalis te fecerit fecurum, &c. : 
the former was a fimple ſummons. The preſent was made returnable; 
ſometimes coram juſticiariis noſtris ad proximam aſſiſum (notwithſtanding the 


proviſion of Magna Charta to the contrary) (c); ſometimes apud Weſt- 


monaſterium. 


TRE proceſs on this writ was as follows: At the firſt day each party might 
eſſoin himſelf, if he pleaſed. If both made default, the plea failed, and 
the writ was Joſt. If the diſturber of the preſentation only was preſent, the 
judgment was, quod recedat fine die. If the complainant only was preſent, 
then it was firſt to be ſeen, whether the diſturber had been ſummoned, or not: 


if he had, and the ſummons was teſtified by the proper ſummoners, then he 


was to be refummoned'; but if he had not been ſummoned, or the ſummons 
was not proved, or, upon appearing, he objected that he had not been ſum- 
moned, or the ſummons was not a reaſonable one, another day was given 
him; and at that day, if the ſummons was proved, or not denied, then there 


iſſued a writ of reſummons, which ſummoned him to hear the recognition 
that had been arraigned, with the addition of this clauſe, et ad oftendendum. 


guare non ſuit coram, &c. ſicut ſummonitus fuit, Sc. At the day appointed, if 
he made his appearance, he was not permitted to take ſuch objection 
to the ſummons. as would delay the aſſiſe, whether the firſt or ſecond ſum- 
mons was proved or not, as the day had been appointed before, and he 
knew he was to be ſummoned; and if he did not come, the aſſiſe was taken 
by default, provided the jurors were preſent. If they were not preſent, then. 
chere iflued to the ſheriff a writ, which ſometimes was, qudd venire facias, &c: ; 


(2) Vid, ant. 146. () Bract. 237. b. 238. (c) Vid. ante, 188. 
| | ſome- 
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juſtices itinerant in that county ad omnia placita, no re- ſummons nor the 


eſſoin or a re- ſummons; but at another day, after an eſſoin there was no 


come, would not anſwer, or contumacioufly left the court; the aſſiſe, as we 
ſaid before, was taken by default: if he appeared, and could ſay nothing 


poſed to ſay ſomething againſt the aſſiſe, then it became the complainant to 


HISTORY OF THE 


ſometimes quid habeas corpora, &c. for the jurors to be preſent at another 
day ; at which-time, if he did not appears yet the aſſiſe would be taken by 


Ac Alx, if at the firſt day of ſummons the tenant eſſoined himſelf, and had 
another day given, and did not appear at it, the aſſiſe was immediately taken 
by default, without any re-ſummons ; alſo, if he appeared, and the | Jurors 
not, there was always one efloin on account of the appearance. 

In this manner was a re-ſummons allowed when the aſſiſe was taken out 
of the county, or before the four juſtices ſpecially aſſigned. But before the 


delay of fifteen days were allowed, if the tenant and the thing in queſtion 
were in the ſame county at the time of the iter; but the aſſiſe was taken by 
default, juſt the ſame as an aſſiſe of novel difleifin (a). Again, a re-ſummons 
was not allowed as againſt a perſon within age, nor a minor; nor where the 
tenant had been feen in court, but had contumaciouſly gone away. In ſhort, 
in every aſſiſe but that of novel diſſeiſin, there was at the firſt day either an 


re- ſummons; nor, on the contrary, an eſſoin after a re- ſummons; but 
the aſſiſe was immediately taken by default, as ſome ſaid: and Bracton was 
further of opinion, that even the eſſoin de ſervitio regis, tho' it lay after an 
eſſoin and re-ſummons in every aſſiſe where they lay, would not hold in this 
aſſiſe u/time preſentationis, which, as well as an aſſiſe of novel diſſeiſin, was 
excepted from this eſſoin. We have been more particular in this account of 
the practice in re- ſummons, becauſe it is applicable to all the aſſiſes of which 

we ſhall have to treat (2). x 


IF, after theſe ſummons, re- ſummons, and eſſoins, the deforceant did not 


why the aſſiſe ſhould remain, it proceeded at once; the deforceant, in this 
aſſiſe, being allowed to call no warrantor, as the aſſiſe was taken generally, 
for him who had the right of preſenting (c). FINER ; 

Wren the complainant and deforceant appeared, and the latter was dif- 
ſtate his caſe (or, profundare intentionem, as it was called), and ſhew what title 
he had to the action; after which the deforceant was to ſtate his exceptions 
to the intentio of the complainant, and ſhew why the aſſiſe ſhould remain. 
The matter of the intention and exception was what conſtituted the merits 


(a) Bratt. 238. b. (3) Ibid. 239. (0) Ibid. * 
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of the title, and was collected from the effective words of the writ: PART 1. 
Aris advocatus tempore paci præſentavitultimam perſonom—que mortua eff CHAP. Iv. 
ad ecclefiam talem— que vacat, cujus advocationem dicit ad ſe pertinere: that is, HENRY III. 
whether he was the real patron and owner of the advowſon, and not a 

guardian or farmer, or tenant for years, who poſſeſſed nomine a/ieno, or for 

life, or by intruſion, or diſſeiſin; who, beſides not being properly owners, had 

never perhaps preſented, and ſo gained ſeiſin of the preſentation : —whether 

he obtained this right in times of quiet and peace, and not by uſurpation and 

oppreffion :—whether the preſentation was rendered complete by inſtitution ; 

for ſince the Conſtitution of the Council of Lateran, ordaining that preſenta- 

tions ſhould lapſe to the biſhop, if the patron did not preſent in ſix months, 

had been adopted in our law, it oftener happened that preſentations, not 

being in time, were diſputed :—whether it was a parſon that was preſented ; 

for an aſſiſe did not lie of a vicarage, or prebend, nor of a chapel :—whether 

kis death was natural or civil, as entrance into religion, reſigned, or, what was 

the ſame, married, or having done ſomething which diſabled him from 

holding his church ; and whether it was vacant. The queſtion of vacant, or 


not, was to be determinsd by the ordinary, who was the proper and legal 
judge thereof (a). 
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From the above-mentioned articles of the writ might be extracted excep- Fxceptions 

tions, both to deſtroy and defer the affiſe ; but ſhould the deforceant admit ee. 

them all, he might ſtill except againſt the aſſiſe in various ways. He might 

ay, that the complainant who grounded his aſſiſe upon the ſeifin and preſenta- 

tion of his anceſtor, after that preſentation made a gift of the advowſon, 

cither by itſelf, or with the freehold to which it was appendant, to the de- 

forceant himſelf, by a charter, which he there produced; and therefore, tho? 

the anceſtor might ' preſent, yet he could not for that reaſon preſent after. 

To this the complainant might reply, that after the charter mentioned he 

preſented N. who was admitted, ſo the charter was void, and the gift null; 

and this he could prove by the aſſiſe taken in modum juratæ, and not in e 

offiſe ; unleſs the deforceant choſe to make a triplicatio, or rejoinder, and ſay, 

that tho? that charter might be void; and the gift null, by ſuch ſecond preſen- 

tation of the donor ; yet, after ſuch ſecond preſentation, he made another 

charter to him confirming the former, which had been invalidated by the 
ſecond preſentation: and this he might offer to prove by the aſſiſe and wit- 
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go upon any ſeiſin of their own or their anceſtors ; and in all caſes, as thoſe 
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neſs named in the charter, if the other party fimply denied the charter and 
confirmation, and did not chuſe to go on by a guadruplicatio, or ſurrejoinder, 
and ſay, that after all that was ſtated, he had fince made another preſenta- 
tion (a). The ſenſe of all this pleading was, that the laſt exerciſe of right 
by preſentation overbalanced every confideration, from the right to make that 
preſentation ; and ſo ſtood the law. 

IT might be excepted, that the complainant had aliened the land to which 
the advowſon was appendant, cum omnibus pertinentiis; or that he had not 
in his hands any part of the freehold to which it was appendant, but had loſt 
it all by judgment or by diſſeiſin: for tho' he might have a right to the free- 
hold and its appurtenances, he was firſt to recover that, before he preſented (4). 
Theſe and many other matters might be excepted againſt the aſliſe. 

NoTHING can better ſhew the nature of this aſſiſe, how far it had effect, 
and where it failed, than ſome caſes determined in this reign. It was held, 
that when it could not be proved who made the laſt preſentation, nor the 
next before, nor the next before that, the plea ſhould proceed upon the mere 
right and property, by that ſame writ of aſſiſe, without recurring to any writ 
of right: a narratio, or count, was immediately to be made of the ſeiſin of an 
anceſtor, and of the right deſcending to the demandant, as if it had been a 
initio a ſuit upon the right; and the tenant might, as he choſe, put himſelf 
upon the great aſſiſe, or defend himſelf by duel. Another caſe was this: 
Suppoſe a man had an advowſon of a church, and being in ſeiſin of the preſenta- 
tion, gave it in marriage, and afterwards, before he made any preſentation, the 
donee gave it again to another, and then the church for the firſt time became 
vacant ; upon which the donor, the firſt donee, and the ſecond donee, all 
preſent : in this caſe, the donor would in an aſſiſe for the preſentation be 
preferred to the other two; for the firſt donee had no true ſeiſin, ſo as to 
transfer the advowſon to another ; nor could the ſecond donee receive what 
the firſt could not give him : and ſo it was determined in more caſes than 
one, that where a perſon, to whom an adyowſon was given, conveyed it away 
before he had preſented to it, the conveyance was null, becauſe there was: 
no remedy to give it effect (c). 


As perſons, in the foregoing inſtances, having preſentations, could not 


who had by any lawful means acquired a right of preſentation, whether by 


gift or by judgment, for life or in perpetuity, would, if they had not pre- 
ſented before, been unable to maintain their right in an afſiſa ultime præſenta- 


(a) Bract. 242. b. 00 Ibid. 242. b. 243. ſe) Ibid, l 
tionis, 
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tionis, or a writ of right of advowſon ; remedies had been deviſed ſome time 
in this reign by two writs, one called guare impedit, the other quare non per- 
mittit; for ſo Bratton calls it, tho' the words of the writ are quod permittat. 
The difference between theſe two writs is thus explained by Bratton : Impe- 


dire eſt ponerePEDEM Ix jus alienum, quod quis habet in jure præſentandi. When 
that right, whatever it was, was accompanied not with a proper ſeiſin, but a 
quaſi ſeiſina, in ſuch caſe the remedy was by quare impedit. But if the per- 
ſon preſenting had not even this quai ſeiſina, but clearly none at all; as where 
a right of preſentation accrued by donation, or by reaſon of a tenement holden 
for life, as in dower, or per legem terre ; or to a farmer by reaſon of his farm; 
to a creditor by reaſon of a pledge, where no ſeiſin nor gquaſ ſeifin was had; 
there, as no one could be ſaid ponere pedem in jus, or in a gugft ſeiſin (which the 
perſon in fact never had), a quare impedit would not hold, but recourſe muſt 
be had to the quare non permittit ; which intimated that the perſon who had 
the property, or proprietas, did not permit him who was in poſſeſſion to uſe 


his jus poſſefhionis. 


Tux writ of quare impedit was as follows: Quia A. fecit nos ſecuros de cla. 
mere, Sc. pone per vadium, c. ad reſpondendum eidem A. QUARE 1MpeDiIT 
eundem A. praſentare idoneam perſonam ad ecclefiam de M. cujus eccleſiæ advoca- 
tionem idem A. nuper in curid noftrd coram juſticiariis noſtris apud M eſtmonaſterium 
recuperavit verſus eundem B. per judicium curiæ noſire ; unde idem A. queritur 
quod prædictus B. injuſtè et contra coronam noſtram, or in contemptum curiæ noſtre 
eum inde impedit, & habeas, Sc. This was the form of the writ of quare impe- 
dit, which has rather the appearance of a writ of execution, or at leaſt a judi- 
cial proceſs to enforce a judgment in ſome action, than an original writ, 
The writ of quare non permittit was as follows: Præcipe tali ayòp juſte et 
fine dilatione PERMITTAT falem preſentare idoneam perſonam ad ecclefiam talem, 


que vacat, et ad ſuam ſpectat donationem, ut dicit ; et unde queritur quod prædictus 


 ralis eum injuſts impedit. Et niſi fecerit, & idem talis fecerit te ſecurum, Cc. 
tunc ſummone, &c. qudd fit coram juſticiarits noſtris, Ic. eſtenſurus quare non 
fecerit, Sc. From the comparing of theſe writs, it ſeems, ſays Bracton, that 
the quare impedit and quare non permittit come to the ſame thing (a) ; in which 
obſervation later times have agreed with him: for the writ of quare impedit, 
which ſeems to have been very recently conceived, and in a very unfiniſhed 


(4) Brad. 247- 
5 112 bo 188 | | Rate, 
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ſtate, became obſolete ſoon (a), and the quare non permiltit was continued, and 
is ſtill in uſe, under the name of quare impedit (b). 

THe proceſs in this writ was as follows: If the party did not appear to the 
ſummons on the firſt day, nor eſſoin himſelf, then the old practice (before 
the Council of Lateran, when no time run in caſe of vacancy of churches) was 
to attach the impeders by pledges, and ſo on by better pledges, and to run 
thro' the whole ſolemnity of the proceſs by attachment: but fince that, 
they had got into the uſage of proceeding with more diſpatch ; in a way tho 
not warranted by law, yet, as Bracton ſays, excuſed by the neceſſity of the caſe, 
which required that a lapſe ſhould be prevented, if poſſible. This was, in the 
firſt inſtance to diſtrain the impeder, either by directing the ſheriff, quod babeat 
corpus ej us, or quod diſtringat eum per terras et catalla , qudd-manus non apponat, 
or quod faciat eum venire. And this, ſays Bracton, hoc provenit non per judicium, 
fed per couſilium curie, to diſappoint and puniſh the malice of thoſe who hin- 
dered preſentations in order that lapſes might happen (c). It ſeems this pro- 
ceſs was warranted by the order of the court merely, and it is ſpoken of by 
Bracton as an intrenchment on the regular courſe of proceeding, that was to 
be excuſed by the nature of the caſe. The legiſlature at length interpoſed ts 
authorize this proceeding, and ſettled it ſomewhat in the manner it is here 


ſtated, by the Stat. Marlb. 52 Hen. 3. c. 12. 


Ir the impeder was within age, and had nothing by which he might be 


diſtrained, then the perſon in whoſe hands he was, and by whoſe advice he was 


directed, was to be ſummoned : Ii habeas B. quiet infra etatem, et in. cuſtodid 
tud, Sc. ad reſpond. Se. 


Ir was the opinion of ſome, that the patron only was to be ſummoned, and 
not the clerk, becauſe he claimed nothing in the advowſon. But in truth, 
ſays Bracton, it was always to be ſeen, whether it was the patron or the clerk 
that cauſed the impediment ; for both might be impeders at different times ; 
the patron before he loft the preſentation by judgment, and. the clerk. by 
afterwards inſiſting on it: and in this caſe, the clerk was to be ſummoned as 
a principal impeder, and the patron only incidentally, to ſhew. what right he 
could claim in a preſentation he had once loſt by judgment of law. And if a 
patron cauſed a clerk, properly inſtituted, to be ſummoned for impeding his 
preſentation, he might anſwer, that the church was not vacant ; which would be 
tried by the biſhop ; or he might ſay, that he claimed nothing in the advowſon, 


(a) Vid. 2 Weſt. 13 Ed, I. c. 5. where a writ of right, of allimæ preſentations, and quare 
inipedit, are mentioned as the only original writs to recover adyvowſons. (b) Bratt. 247, (e) Ibid. 
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nor impeded any one by preſenting, but that he himſelf was already in /poſ- 
ſeſſion, and therefore that the church: was not vacant. 
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before the fix months elapſed, there uſed. to go an inhibition ne incumbraret, 
or ne clericum admittet, &c. ſo that the biſhop could not afterwards admit any 
one, till the ſuit depending was determined. However, if the laſt preſenta- 
tion was determined in one ſuit, and another was depending upon the right, 


the biſhop was to admit a clerk preſented by him who had the laſt preſenta- 
tion, notwithſtanding the prohibition (a).. | 


WHEN a perſon recovered ſeiſin by aſſiſe, by guare impedit, or quare non- 
permittit, there went a writ to the biſhop ad admittendum clericum, which. 


uſually ſtated the record and judgment therein.. 'There was a clauſe inſerted 
in theſe writs, when occaſioned” by the two laſt actions, that was left out in 


chat which iſſued after an aſſiſe; and as it ſhews a remarkable difference be- 


tween theſe actions, it may be worth noticing.. The clerk was to be admitted 
non obſtante reclamatione talis. Now, as a guare impedit and -quare non permittit 
were actions between certain parties, who were to abide the judgment given 


between them, neither ought to reſiſt the execution thereof. But in an aſſiſe 
it was otherwiſe; for tho” that was between certain parties, yet the aſſiſe 
went not only for them, but for quivis ex populo, as well. thoſe abſent 


as preſent; the writ directing the jurors to reeogniſe generally us, 
who, and not whether. either of the. parties only, made the laſt preſenta- 


tion; and therefore it would be in vain to ſay, , nou reclamante. the perſons 
named in the writ, when any other perſon could, if the aſſiſe declared for him, 
tho' he was not named in the writ (4). However, when this aſſiſe was taken 


* 


in modum juratæ, the iſſue in ſuch caſe not being 27, &c. but on a collateral 


fact, then this clauſe was 1nferted.. 


Ir the clerk of the patron who loſt in the aſſiſe, inſtituted any for againſt 


the other clerk in the ſpiritual court, there went a prohibition to ſtop it, as 
we before ſaw in Henry II's reign (c). Should the biſhop neglect to obey the 


writ ad admittendum clericum, there iſſued another of quare non admiſit; upon 


which lay the proceſs of attachment : and upon this, enquiry might be made 


into the reaſons and propriety of the delay (d). Thus far of theſe writs of 


poſſeſſion concerning preſentations. The writ of right of advowſon belongs 
to another place. | 
(a) BraQ: 247. b. 243. (5) Ibid. 248. b. («) Ibid. 2 50. b. Vide ante, 115. 


00 Bract. 25 I. b. 
Ax D 


262 
PART I. 


CHAP, V. 
—ͤ — 


HENRY 111. next to ſpeak of the ſeifin of another, as that of an anceſtor ; and conſider the 


Aſſiſa mortis 


anteceſloris. 


Vouehing a 
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fault, then the aſſiſe was taken by the default of the warrantor; nor was any 


HISTORY: OF. THE 


Axp now we have gone thro' the remedies the law provided, where a man 
was diſturbed by violence or otherwiſe from his own proper ſeiſin. We are 


method in which his next heir might recover it. This was by affiſa mortis 
 enteceſſoris. | 


THE writ of mortis anteceſſoris preſerved now the form it had received in 
Glanville's time (a), with the fingle variation of the return, and limitation: 
the limitation was, i oliit poſt ultimum reditum regis Jobannis patris noſtri de 
Hibernid in Angliam; the return was, coram juſticiariis noſtris ad primam afſiſam, 
cum in partes illas venerint: tho' to theſe variations it may be added, that 
whereas in Glanville's time it was only of a father's dying ſeiſed, it was now 
extended further, to the death of a mother, brother, fiſter, uncle, and 
aunt (5). Theſe were the degrees within which an aſſiſe was limited; for a 
proper writ of mortaunceſtor never was allowed fo high as the grandfather, 
(tho' there was a writ de morte avi, and aviæ, which Bratton calls partly a 
mortaunceſtor and partly a writ de  conſanguinitate), nor in deſcent ſo low as 
the grandſon ; no aſſiſe being allowed of the death of one or the other, tho 
2 grandſon might have an aſfiſe of the death of his uncle or aunt, as before 
faid. Again, this aſſiſe would not lie inter conjundtas perſonas, as brothers and 
ſiſters, grandſons and grand- daughters (c). We ſhall afterwards ſee how the 
writ de conſanguinitale was framed to ſupply ſome of theſe defects. 


Ix an affiſe of mortaunceſtor the proceſs was a re-ſummons, in the ſame 
manner as was before mentioned in the aſſiſe ultime preſentationis : and if at 
length the parties appeared, but the jurors did not, then ponetur aſſiſa in 
reſpectum pro defectu juratorum; and they were called together again by a babeas 
corpara juratorum, juſt as was ſtated in that aſſiſe (4). It appears, in Glan- 
ville's time the tenant was not to be waited for after the firſt ſummons. 

Wur both the demandant and tenant appeared in court, the tenant might 
call a warrantor ; a ceremony which Glanville does not mention as allowed 
in this writ; upon which there iſſued a ſummons ad warrantizandum. If 
at the day the demandant and tenant appeared, but the warrantor made de- 


proceſs of diſtreſs by caption of his land, or otherwiſe, allowed againſt the 
warrantor, till the aſſiſe was taken, and it was known whether the tenant loſt 
or retained his land, and ſo whether he needed any recompence from his 


(a) Vide ante, 140, (3) Bradt. 254« 261. b. (c) Ibid. (0 Ibid, 255. 255. b. 256, 
Es wWarrantor: 
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warrantor : and even ſhould the aſſiſe not be taken that day for want of ju- 

rore, or for any other cauſe, and the warrantor appeared before it was; yet, 

notwithſtanding, he would not be heard till the aſſiſe had firſt been taken. 

If the tenant loſt by the aſſiſe, then they proceeded againſt the warrantor, and 

diſtrained by the writ of CAPE i» manum domini regis, Sc. de terrd ipſius A. ad 
zalentiam terre, c. quia B. recuperavit verſus, Cc. If the warrantor ap- 

peared in obedience to this compulſory proceſs, he either entered into 
the warranty, or ſaid he was not bound to give a recompence in value; for 
this was the only obligation of his warranty he could now deny, it being in 
vain to ſay any thing about the other, of defending him in his ſeiſin, as that 
was loſt by the aſſiſe. If he could not defend the recompence in value, he 
was immediately to make the uſual fatisfaEtion to the tenant.. 

Ir the warrantor appeared at the firſt day, he either entered into the war-- 
ranty, or ſhewed why he did not. If he entered into the warranty, he might 
make all the anſwers and exceptions the tenant might, and became, in fact, 
the very tenant : he might call others to warrant him; and if the laſt war- 
rantor could not deny his warranty, or the aſſiſe was taken by his default, he 
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was to give a recompence in value to his feoffee, and that feoffee to his, and 


ſo on, to the tenant in the action. 


WuHen the warrantor denied that he was bound to warrant, no other pe- 


nalty, as we ſaid before, was inflicted on the tenant, but that the aſſiſe was 


taken by default; and this was the great difference between the fituation of 
a tenant under theſe circumſtances in an aſſiſe of mortaunceſtor, and a writ of 
right: and with reaſon ;. for, in the aſſiſe, the warrantor was only to defend 
againſt the aſſiſe, by. ſaying ſomething to ſhew that it ought to remain; and 


if he could not ſay any thing to that effect, the aſſiſe proceeded of courſe, 
and the queſtion. was only upon the poſſeſſion :. whereas in a ſuit de proprietate, 


the warrantor was called to anſwer to the demand, and defend the. very right; 


and he was bound to ſhew how the demandant had no right ; and if he could not 


do this, the land was loſt for want of a defence (a). It was a rule, that ſeiſin 
could never be recovered by default in any aſſiſe but the great aſſiſe; in 


others, the only conſequence was, that the aſſiſe was taken. 

Wren the demandant tated his intentio, he was then to eſtabliſh and 
prove, by the aſſiſe in modum afſiſe, all the articles of the writ, namely, quod 
talis anteceſſor, of whoſe ſeiſin he claimed, fuit ſeiſitus in dominico ſuo, ut de feds, 
die quo obiit, and poſt terminum, &c. which was the limitation i in theſe writs; ; 


1 (a): Bradt, 257. b. to 261. 
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Where this 


writ would lie, 


-there brought, it would be loſt by the exception of the mere right ; 


capable to take, as above ſuppoſed, but one of them, to whom the jus merum 


&@— 
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and if he failed in one of theſe articles, the aſſiſe was as much loſt as if he 
failed in all (a). To all or ſome of which the tenant, if he could not call a 
warrantor, as before ſtated, was to anſwer and make his exceptions, ſhewing 
why the aſſiſe ſhould not proceed; and for proof of what he ſaid, was (as in the 
other aſſiſes) to put himſelf upon the aſſiſe in modum affiſce, or in modum juratæ: 
for this aſſiſe, as well as that of novel diſſeiſin, was ſometimes turned into a 
jury, to try the truth of ſuch collateral facts as might be alledged againſt the 
aſſiſe proceeding. The ſort of facts which would occaſion this change, and 
the manner in which it was conducted, it would now be unneceſſary to enu- 
merate particularly, after what has been ſaid on the aſſiſe of novel diſſeiſin. 
The writ of ſeiſinam habere facias was various, according to the circumſtances 
of the proceeding in court: whether the recovery was by the aſſiſe, by judg- 
ment, by confeſſion, it was always fo mentioned: Scias, quod A. hon recuperavit, 
Sc. per aſſiſum, &c. (b). 

Wi hall therefore conclude what we have to ſay upon the writ of 
mortis anteceſſoris, by a few remarks upon the inflances where it was not al- 
lowed to hold, having before mentioned between what perſons it would. 
The reaſon of confining this writ within certain degrees was, an anxiety, 
leſt, by extending it further, queſtions de proprietate might be ſometimes de- 
termined by an aſſiſe, which was a proceeding only defigned for diſputes 
about the poſſeſſion. This writ would not lie between conjunas perſonas, 
as co-heirs, whether they were parceners, that is, capable of taking 
an inheritance deſcending from a common anceſtor, or not capable ; for if 
they were coheirs capable of taking, that 1s, if the inheritance was partible, 
as where there were daughters, or, by particular cuſtom, among the ſons; 
there, recourſe was to be had to the writ de proparte: and if an affiſe was 


as each of them was the heres propinquior to his own ſhare, compared with 
rhoſe in a remoter degree. And again, where there were coheirs (who were 
by law conſidered guoad ſeiſinam as juſti et propinqui), tho? not parceners, or 


deſcended, was Preferred to the others; yet, even in this caſe, the aſſiſe 
would not lie, as it only would determine the poſſeſſion and ſeiſin, reſpecting 
which they were conſidered all equally juſti et propinqui; but recourſe was to 
be had to the writ of right, which determined both the ſeifin and mere 


right (c). 


(a) Bract. 261, v. (b) Ibid, 256. 6) $Seifinam et merum jus: 
Yo As 


ENGLISH L A W. 


As this writ would not lie between coheirs that were legitimate, capable 
or not capable, ſo neither would it between legitimate and natural children: 
for if it was objected to a natural brother that he was a baſtard, or a viflain, 
tho” he ſhould prove himſelf legrtimate and free, he would not thereby prove 
himſelf heres propinguior, which muſt be done before the right could be de- 
cided j; and therefore, as that could not be in this aſſiſe, they muſt reſort to 
the writ of right (a). 


Ir had been ſaid by Glanville, that this afliſe would not lie in burgage 
tenure (5), on account of a particular law; the effect of which law we may 
gueſs at, when we learn from Bracton, that the reaſon of this was, becauſe 
many of them had a particular cuſtom, which enabled them to make wills of 
land; and where that prevailed, it was in vain to enquire by this writ, whe- 
ther the anceſtor died ſeiſed. He ſays, that the freemen of London (c) and 
burgeſſes of Oxford could make wills of their land, as of a chattel, whether 
they had ſuch land by purchaſe or deſcent. In ſome places, this cuſtom was 
confined to land purchaſed (4). 

Ws have ſeen, that the aſſiſe of mortaunceſtor was limited within certain 
degrees, and lay only againſt certain perſons, of the death of certain perſons } 
nor could be extended further ; but recourſe was to be had to a writ of right. 
To prevent this, in queſtions of ſeiſin which could be proved de proprio viſu 


et auditu, there had lately been contrived, in aid of this aſſiſe, the writ de con- 
ſanguinitate, which was to determine queſtions of poſſeſſion in ſuch degrees 


and perſons as the aſſiſe did not extend to, within the time of limitation pre- 
ſcribed to the aſſiſe. This writ lay only of ſuch things as the deceaſed died 
ſeiſed of ut de fedo, and not thoſe he died ſeiſed of ut de mero jure; it being de- 
ſigned to go only upon the poſſeſſion, to avoid the hazard of the duel, and great 
aſſiſe. As this writ came in the place of the aſſiſe, and had for its object 
the ſeiſin of the anceſtor, there was every reaſon why it ſhould purſue the 
nature of its original, as nearly as poſſible, It therefore obſerved the time of 
limitation inthat, and was confined to the ſame perſons to which that was. Thus, 
tho' this writ exceeded the degrees of the aſſiſe, as it extended to the grandfather, 
great-grandfather, and higher in the aſcending line; and in thedeſcending, to 
the grandſon, great-grandſon, and lower; yet it nevertheleſs did not lie between 
ſuch perſons as the aſſiſe did not, as between coheirs. and the like ; accord- 
ing to the rule, inter quaſcunque perſonas locum habet affiſa infra ſuos limites, inter 
eaſdem locum habet conſanguinitas ; and vice verſd ( e). And if the time ex- 


(a) Brat, 278. b, (6) Vid, ant. 143+ (c) Barones Londini, (d) Brat, 272, (e) Ibid. 267. 
PART I. 5 M m ceeded 


265 


PART I. 
CHAP. v. 
— ann? 


HENRY *. 


A writ de cone 
ſanguinitate. 


* .* ” % 
n — 


' * — 23 8D Lats : 

* : * ES — . _ —_— * 

We C => C 2 3 iz | . 0 * ALE”. « 1 * = 
r K tt WI +” "2 


_ — 
W 


N DC” . 
+ r 


- 8 
= 
2 
.- 

'X 
1 

7 


. — 


x Tom K 
—— —ł“ . —— 


266 
PART 1. 


CHAP, v. 
1 


HENRY III. 


H 1 Ton 0:F 2 


ceecded the limitation in a writ of mortis anteceſſoris, the writ of conſanguinity 
would not hold; as the demandant could not by poſſibility, at ſuch a length 
of time, prove the ſeifin de viſu et auditu proprio, but of ſome other, that is, 
the father of the witneſs, who ſaw it, and enjoined his ſon to witfels it here- 
after; which ſort of teſtimony could only be received in a writ of right (a). 
Tuis was the origin and the nature of the writ de conſanguinitate ; the form 
of which was as follows: Præcipe A. quod juſtè et fine dilatione reddat B. tantam 
terram cum pertinentiis in tali villd, de.qud C. conſanguineus (or it might be ex- 
prefſed ſpecially, as avs, or nepos) ipfius B. cujus heres ipſe eſt, fuit ſeifitus in 
dominico ſuo, ut de fædo, die quo obiit,ut dicit. Et nift fecerit, & B. fecerit te ſecurum, 
Ec.tunc, Sc. Gc. After the efloins, and both parties appeared in court, the de- 
mandant was to propound his intentio in this way: B. petit verſus A. tantam 
terram cum perlinenliis in tali villd, ut jus ſuum, et unde talis conſanguineut ſuus, 
cujus heres ipſe eſt, fuit ſeiſitus in deminico ſuo, ut de fad, die quo obiit ; et de ipſo 
tali deſcendit jus predifte terræ cuidam 1ali filio et heredi : and ſo he was to de- 
duce the deſcent, as in a writ of right, down to himſelf; and then add, es 
guod tale fit jus ſuum, et quod talis conſanguineus ita fuit ſeiſitus, offert, Sc. he 
made an offer to prove: to which the tenant anſwered in this way: Et A. 
venit, et defendit jus ſuum, Sc. et dicit, quod non debet ad hoc breve reſpondere, quod, 
Sc. (b): which ſcrap of pleading may be noticed, as well for illuſtrating 
the action we are now upon, as to give the firſt inſtance that occurs of the 
formal parts of a record : many ſuch will preſent themſelves before we have 
done with this reign. It muſt be remembered, that Bracton ſays, this action 
was an aſſiſe, and might, like others, be occafionally turned into a jury. All 


thoſe exceptions. might be made to it, which lay in the aſſiſe of mort- 


aunceſtor. 

IT is ſtated as a queſtion by Bracton, whether this writ could by means of the 
narratio or counting upon it, be turned into a writ of right, as a writ of entry might: 
as for inſtance, if the demandant in a writ de conſanguinitate, in counting his de- 
ſcent, et unde talis conſanguineus ſuus obiit ſeiſitus in dominico ſuo, ut de fædo, ſhould 
then add, et de jure; this, Bracton ſays, would be going from the poſſeſſion to 
the proprietas : for in ſaying, zalis obiit ſeiſitus in dominico ſuo, ut de fædo, the jus 


polſelſionis only was brought in queſtion; and when he adds de jure, he brings like - 


wile in judgment the jus proprietatis, which made the jus duplicatum, or droit droit. 
But as the writ de conſunguinitate was, in its nature, only a poſſeſſory remedy: ; 
the de e by counting of the mere right, would go beyond the deſign 


(a) Bract. 21. ([) ibid. 2 
of 
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of it ; and therefore the writ would bedeſtroyed, andthe party have no remedy PART IL 
left but the writ of right. Again, by the ſame reaſon, a writ of right could not, CHAP, v. 


. . . "i . 
by the way of counting, be turned into a writ de conſanguinitate; as a perſon HENRY p17. 


who had once commenced a ſuit upon the right, with effect, could never 
go back to an action upon the poſſeſſion only. But a writ of entry, as it was 
in jure proprietatis, might ſometimes become a writ of right, on account of 
the entry being too ancient to be proved proprio viſu et auditu: and again, a 
writ of right might become a writ of entry, when the entry could be proved 


proprio viſu et auditu. But of this we ſhall have occaſion to ſay more 
hereafter (a). 


An aſſiſe of mortaunceſtor did not lie for a right of common, of the ſeiſin of 4 * 
an anceſtor; therefore a writ of quod permittat had been formed: Præcipe, Gc. 
qudd, Sc. PERMITTAT talem habere communiam paſture, &c. de qud talis pater, 
or avunculus, or conſanguineus, cujus heres ipſe eſt, fuit ſeiſitus de ſado tanguam 
pertinente, Sc. And in like manner for a ſucceſſor: Precipe, Sc. quod, &c. 
permittat A. rectorem talis ecclęſiæ, &©c, Theſe two writs were poſſeſſory, as 
well as the former; and the mere right could not be diſcuſſed in them (5). 

They were likewiſe always determined by a jury, and not in the way of an 
aſſiſe. 

THERE was a writ which partook of the nature of an aſſiſe of mortis ante- 
ceſſoris and of novel diſſeiſin, to ſummon a perſon oftendendum quo warranto 
fe teneat in tantd terra, Sc. quam A. pater ipfius B. recuperavit verſus eundem C. 

Sc. et de gud fuit ſciſitus ut de fædo, die quo obiit, Sc. The like in caſe of a 
common (Cc). 

IT was not the practice to allow damages to be recovered in an aſſiſe of 
mortis anteceſſoris; which Bracton laments as an encouragement to chief lords 
to commit ſuch waſte and deſtruction on lands which they ſeiſed upon at the 
juncture of a tenant's death. A chief lord was more commonly an object of 
this aſſiſe, than any other deſcription of perſons (4). | | 

TRE next and laſt remaining aſſiſe was the afi/a@ utrim, to try whether a fee Aſia uti dm. 

was lay or eceleſiaſtie. But before we enter upon this, let us turn back for 
a while, and review theſe aſſiſes, in the firſt mention of them by Glanville, 
and as they were now treated by Bratton. This proceeding was in Glanville's 
time called a xecogritio ; and, in ſpeaking of the remedies upon ſeiſin, he enu- 
merates the recognitions then in uſe in the following way: There weregſays he, 

therecognition demorte anteceſſorts ; ; that, de ultimispræſentationibus; that, utrim 
aliquod tenementum ſit fedum eccleſ? afticum vel laicum fardum ; that, utrim aliquis fuerit 
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PART I. feiſttusde aliquo libero tenements die qud obiit, ut de fædo, vel ut de vadio: that, utrim 
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vertible. We have before obſerved, how a recognition taken by conſent of 


ed for the ſame purpoſes for which they wereframed they retained their original 


eſcaped the ſame fate; having nothing in it like an original commence- 
ment of a ſuit, but rather calculated for the trial of an incidental queſtion, 
| not of! importance but as it was involved in ſome other. 


nated aſſiſes, have uſually ſaid that they were called ſo, becauſe the jurors were 
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aliquis fit infra ætatem, vel plenam habuerit ætatem; that, utrim aliquis obierit ſeifitus 
de aliquo libero tenemento, ut de fædo, vel ut de wards ; that, utrim aliquis preſenta- 
verit ultimam per ſonam ad ecclefiam, occaſione fadi vel wardæ. Theſe he ſpeaks of 
by name; and then adds, © and if any fimilar queſtions (as many might) 
te ariſe in court during the preſence of the parties, it was often awarded, as 
&« well by conſent of parties as * the advice of the court, to decide the 
15 controverſy by a recognition :” and then he mentions the Ws pro de 
nova dieifind (a). 13 | n 

Trvs did Glanvi lle conſider, not only all thoſe above ſpecified, but all 
poſſible recognitions had by conſent of parties upon the ſame foot, of the 
ſame nature, and attended with the ſame legal conſequences : as they were 
all recognitions, ſo were they all affiſes ; thoſe terms being, at that time, con- 


parties was afterwards called a jurata, and that a diſtinction aroſe between an 
aſſiſe and a jury. In conſequence of this, many of the ifſues which in Glan- 
ville's time were tried by an afi/e, were now tried by a jury; and of all thoſe 
aſſiſes enumèrated by him, there remained at the time of which we are writ- 
ing, only that of novel di ;ſſeiſin, ultimæ præſentationis, mortis anteceſſoris, and this. 
affiſa utrim.' The firſt three of theſe ſurvived on account, no doubt, of their 
being remedies by which property might be recovered, being attended with 
compulſory writs of execution, and the like; and therefore, as they were continu- 


appellation, with their original uſe; while the others being to try iſſues 
which were of little importance, except when connected with ſome principal 
queſtion of right, and which now might be tried by'a jury, orby the aſſiſe in 


the cauſe turned into a Jury, went out of practice as original aſſiſes, if indeed 
they ever had been ſuch. And it is to be wondered, how the 4%ſ% utrim 


Ix later times , thoſe who wanted to account for theſe actions being 1 


ſummoned in the firſt inſtance by the original writ; which did not happen 
in 1 5 other Wee How far this might be ſtrictly eee a reaſon for the 


0% Glanv. 13 lib. C. 2. Vide ante, , 
appellation, 
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appellation, after what has here been ſaid of the hiſtory of aſſiſes and juries, 
the reader will judge. | 


PART 1. 
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| — 
To return ta the affiſe utrim. This aſfiſe f is ſaid by Bracton to have mul. HENRY UL. 


tum poſſeſſionis et juris, which is more than could be ſaid of any other, as it 
determined both the poſſeſſion and the right; for there could be no queſtion 
raiſed about the right after this aſſiſe, tho' the perſon who had more right 
might, notwithſtanding, conteſt his claim upon the trum jus. In this aſſiſe, 
recognition was to be made, whether the tenement in queſtion was the lay fee 
of the tenant, or was held in liberd eleemoſynd, belonging to the church of 
which ſame one was rector. This aſſiſe might be brought either by a layman 
or clerk ; and fo the practice had been eſtabliſhed in the time of the famous 
juſtice Puteſpull; tho'he afterwards himſelf altered his opinion, and held it would 
only lie in the perſon of the rector. But in the time of Bracton, they returned 
to the practice firſt eſtabliſhed by Pateſhull, and it was held to lay both for 
elergy and lay. This writ belonged only to rectors of pariſh-churches, and 
not to a vicar. 


Tus writ in this affiſe was much the fame as in Glanville's time 8 only 


returnable before the juſtices. ad primam aſiſum. In this aſſiſe, the tenant, 


whether clerk or lay, might vouch to warranty, as in the aſſiſe of mortis 
anteceſſoris. This aſſiſe would not lie of land given to cathedral and con- 
ventual churches, tho? given in liberam puram, et perpetuam eleemoſynam.. The 


reaſon, was, becauſe the gift was not to the church ſolely, but alſo to a perſon, 
to be held as a barony ;. as, Deo et ecclefie tali, et priori, et monachis ibidem 


Deo ſervientibus, or epiſcopo tali, &c, ; and therefore ſuch perſon might have all 
thoſe remedies which laymen might, as writs of novel diſſeiſin, of entry, and of 


right; and conſequently were not toavail themſelves of a remedy deviſed merely 


for a parſon. claiming land in right of his church, ard who could claim no 


otherwiſe: for in caſes of parochial. churches, gifts were conſidered as not 


to the parſon, but to the church. This aſſiſe, like others, might be turned. 


into a jury: and: it may be noted. here, that in all aſſiſes, when the aſſiſe 


paſſed in modum afiſe, the entry on the roll was, aſiſa venil, recognitura, Oc. ; 
when in modum jurate, the entry was conformably, Jurata venit Tecogni-- 
tra, Sc. PT PL 

IT may- be obſerved; that, hefiden this: aſſi ſe, a: parſon might have many 
remedies which lay men were entitled to. He might have an aſſiſe of novel 
diſſeiſin, of his on diſſeiſin, and a writ of entry either of his own, or his pre- 


deceſſor 8. Others, as an aſſiſe of mortaunceſtor, belonged only to the laity. If a 
| 5 writ. 


— 
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| PART I. writ of right was brought againſt a parſon, he might vouch to warranty, as 
CHAP. v. others, and then the ſuit would go on between the demandant and the warrantor 
HENRY III. to the duel, or the great aſſiſe. But if he had no warrantor, and had ſome 
one who could teſtify de proprio viſu et auditu, then he might put him- 
ſelf upon a jury to try, utrùm terra petita fit libera eleemoſyna, Sc. an 
laicum fædum, (Fc. as if the layman had originally brought the afiſe atrin ; 
which is a very happy and pointed inſtance of the remark we made before, 
concerning the iſſues formerly triable by aſſiſes being devolved on juries, 
If he choſe to defend himſelf by the duel, or great aſſiſe, for want of ſome 
' witneſs de proprio wiſu et auditu; he might do it, from the neceſſity of the 
' caſe, provided he had licence from the ordinary, and the concurrence of his 
patron. If land fell to his church by eſcheat, there was a writ for the rector 
to recover it: Præcipe quod, &c. reddat tali reftori, &c. quam clamat 4 jus 

6 eccig fie, et que, Sc. reverti debet, tanguam eſchata. 


As this affiſe determined the right as well as the ſeiſin, 7 it was made a que- 
ſtion by ſome, whether a conviction would lie againſt the jurors; and Bratton 
was clear, from ſome determinations in this reign, that it would, if the aſſiſe 
was taken in modum afſiſe, and if the writ of conv/&io was prayed before a long 
interval had paſſed from the taking of the aſſiſe. A conviction had been 
denied, where ſixteen years had elapſed (a). 
Of convidtion. As we have gone thro' all the aſſiſes now in uſe, | it follows, that ſomething 
ſhould be ſaid on the conviion for perjury ; to which the recognitors were 
liable, if they ſwore falſely. This is treated very ſhortly by Glanville, who 
only mentions the puniſhment , and from the paſſage where he ſpeaks of it, 
one might be led to think it belonged only to the great aſſiſe (6). We ſhall 
find that, on the contrary, tho' in Glanville's time it might lie in the great 
aſſiſe as well as others, yet now it lay in all others, but not in the great aſſiſe. 
_ Wuxx, therefore, the jurors in any of the foregoing aſſiſes had ſworn falſely, 
and fo committed perjury, they might be convicted of that perjury by the 
perſon who had loſt by the aſſiſe. And that might be effected many ways; either 
by the oath of twenty-four other jurors ; or out of their own mouths by the 
examination of the judge, without recourſe to the jury of twenty-four ; or by 
their own free confeſſion, in which they acknowledged their offence, and 
put themſelves in the King dx hid and 1 in theſe different caſes, the e 
was accordingly different. t . Lale 
Ir they were to be convicted by chef f jury; it was firſt to Ins ſein "Ou 
many Axel were in a the afliſe el N were not v n fame 1 and 


we 5. ”"Y 7 4 4 


00 Bract. from 285. b. to 288. (Vide ante. 107» | 
| each 
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each juror was s to haye at leaſt two to ound him: and the jurors in the convie- 
tion were to be at leaſt of as good condition, if not better; than thoſe inthe aſſiſe. 

Wu it was in agitation to convict in this. manner, confideration was firſt 
to be had who was in fault, whether the judge or the jurors; therefore the 
record was in the firſt place to be. inſpected : for if the judge ſhould not 
have diligently made that, examination which it was his duty to do, he him- 
{elf might have negligently left occafion of perjury to the jurors; and thus 
both would be in fault; perhaps it migbt lie with one of them only. By the 
record it would alſo appear, whether the aſſiſe was taken in modum afiſce, or in 
modum jurate. If the former, then the jurors: were to. try whether the verdict 


was true or falſe : if it was true, then it remained in force; if falſe, the jurors 


were to be puniſhed for their falſe ſwearing. But here was a diſtinction made 


between a verdict that was falſum and fatuum : as for inſtance, if they gave 


their verdi& generally, and it was not true, then it was what they properly 


called falſum ; but if they gave a reaſon together with their verdict, and it was: 
not true, this was called veredictum fatuum ; being only a wrong conclufion of 


the jurors; and fo rather a falſe reaſoning, than. a falſe ſwearing. | Again, the 
judge might ſometimes go contrary to the verdict of the jurors, when they 


ſpoke the truth, and gave their reaſon for ſo doing. If, in ſuch caſe, he Know- 


ingly deviated therefrom, he was held in culpd. 


Asli, if, upon view of the record, it appeared: that the! jurors, having 
declared themſelves obſcurely, had not been properly and diligently examined 


by him, or had anſweredchis interrogatories not fully, or doubtfully ; or ſeemed 
to have been miſled by ſome miſtake; or ſpoke the truth only in part; in ſuch 
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caſes, the remedy was by certificate, and not by conviction ;, the certificate 


being a proceeding, the object of which was to render certain and true, that 
which was before guns, eqn, and uncertain: of. which we. ſhall ſay 
more hereafter.. va 

In. order to the FIRST? Fo as we date ſaid, 3 it muſt firſt be ſeen, whether 
the aſſiſe was taken in modum alſiſæ, or in modum juratæ. Now, when the com- 
plainant or demandant propounded his iztentio, and maintained all the articles 


of the writ; and the tenant excepted to both; by denying them in part, or in 


the whole; the complainant was then to prove them by the aſſiſe: and as 


this was in modum aſſiſæ, a conviction would lie. But where the exception was 
of a kind, that admitting both the matter of the writ, and the intentio, yet it 
deſtroyed the action, as a covenant, or the like; then the aſſiſe was taken, as has 


been often before mentioned 70 in modum e, and the conviction would not lie. 
| * | Yet: 
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Yet if the aſſiſe was taken in the abſence of the tenant, and they found ſuch 
matter as would have been good ſubject of exception to the action; as a cove- 


HENRY HII. nant for inſtance, or the like; then the alle 1 taken in modum affiſe, a 


conviction would lie (a). 


A conviction, as we before ſaid, lay in all Mit, except the great 
aſſiſe; and the reaſon given by Bracton why it did not lie there, is, becauſe, 
when the tenant had the choice between the duel and the aſſiſe, and he had 
voluntarily betaken himſelf to the latter, he could not be allowed to reject 
their determination, any more than when a perſon had choſen to put himſelf 
on a jury; and therefore a conviction which was with a view to overthrow 
and queſtion ſuch determination, was denied in both caſes. However, there 
was an exception in favour of the king; for when a jury had found any 
thing againſt the king, there might in ſome caſes be a conviction. There 
was no conviction for damages, but the remedy in caſe of exceſſive damages 
was by certificate, The ſame perſons who brought an aſſiſe, or againſt whom 
it was brought, might have a conviction ; and it was, in general, to be heard 
before the judge who tried the aſſiſe, he being beſt able to judge of the truth 
thereof (h). The authority to take an aſſiſe was thought eo nomine to carry 
with it that of taking convictions and certificates, without which an affiſe 
might ſometimes not be completely tried; therefore it was, that a conviction 
was to be ftatim et recenter after the caption of the aſſiſe ; and it could not 
be had any length of time but by the ſpecial command of the king (c). 


Tux writ of conviction was to the following effect: $i A. fecerit, Sc. tunc 
ſummoneas, &c. 24 legales milites de viſineto de tali villa, quod fint coram j uſticiariis 
noſtris ad primam afſiſam, &c. recognoſcere fi talis, Fc. diſſeiſvit, Sc. as in the 
writ of aſſiſe; unde A. queritur, quod juratores aſſiſæ nove diſſeifine que inde ſum- 
monita fuit & capta inter eos coram juſticiariis naſtris ultimo itinerantibus in comi- 

tatu tali falſum fecerunt ſacramentum. Et interim diligenter inquiras, qui fuerunt 
juratores illius aſſiſæ, et eos habeas ad pref. afſiſam coram pref, &c. Et ſummoneas 
B. quod fit, c. auditurus illam recognitionem, &c.(d). If nothing could be faid 
againſt this inquiry when the jury appeared, they were ſworn, not as an 
aſliſe, but as other juries : Hear this, ye juſtices, that I will ſpeak of that 
* which you require of me, on the part of our lord the king, &c. Then 
the judge proceeded to charge the jurors, as in other cafes, The entry upon 
the roll was thus: Jurata viginti quatuor ad convincendum 12 venit recopnitura, 
VA. injuſts et fine judicio, Sc according to the form of the writ z and then the 


( Bradt, 288. b. 289. 290. (0) Ibid 290. b. (e) Ibid. 29 . (4%) Ibid. 
5 923 narratio 
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narratio followed: Et unde talis queritur, qudd juratores talis affiſe captæ coram 
juſticiariis, Sc. falſum inde fecerunt ſacramentum, ed qudd dixerunt qudd pradifius 
talis diſſeiſivit talem injuſtt, Sc. and ſo on thro? the narratio and exception, if 
any (a). Upon this writ of conviction it may be remarked, as a reaſon why 
it ſhould not lie, when the affiſe was taken in nedum juratæ, that the form of 
the original writ in the aſſiſe was ſo inſerted, as to make the only enquiry to 
be concerning the articles of that writ (5); whereas the point tried by the 
aſſiſe in modum juratæ was, generally, ſomething collateral to the writ. 


As theſe twenty-four could not be convicted if they ſpoke falſely, and as 
the conſequences of a conviction would be very penal to the twelve; great 
care was taken to examine the jurors diligently as to all the circumſtances 
they meant to go upon. If there was a difference of opinion amongſt them, 
they might be afforced, as the alſiſe was. If they were ſtill doubtful, or de- 
clared plainly that they knew nothing of the matter, things were left to re- 
main as they were. If they confirmed what the twelve had done, the judgment 
was entered thus: Conſideratum t, quod 12 juratores bene juraveruni, et qudd tenens 
remaneat in ſeiſinũ, et querens cuſtodiatur, to be redeemed by ſome heavy pecu- 
niary penalty, If they found againſt them, the entry was, Confideratum eft, 
quod prædicti 12 juratores male juraverint, et qudd querens recuperet ſeiſinam ſuam, 
et ille tenens in miſericordid, et juratores (if they were preſent) cuſtodiantur, if 
not capiantur. If the twelve had not been unanimous in their verdict, the 
twenty-four might conviat ſome, and acquit others Gf 


Taz puniſhment of the convicted jurors, tho' in ſubſtance the ſame, is 
more particularly ſtated by Bracton than by Glanville (4). They were to be 
thrown into priſon ; their lands and goods taken into the King's hands, till 
they were ranſomed at the King's pleaſure they were to be branded with 
perpetual infamy; to loſe the legem terre, ſo as never more to be received 
as jurors (being, as they then called! it, no longer othefworth), nor witneſſes. 
A difference was made between jurors, as to that part of the puniſhment 
which rendered them infamous, tho” not to fave the penalty; for thoſe who 
ſwore ſalvo viſu, not having made it; thoſe who were added to the aſſiſe at 
the time of taking it, who could not poſibly have made i it; thoſe who, ſoon 
after the taking of the affiſe, had ſignified a wiſh to amend what they had 
done, and put themſelves on the king's NAY (0 ; all ſuch were not to 


be branded W infamy. 5 


[21-21 | ; n 
(za) Brat, 292. 0 Ibid. 179235 b. @ Ibid, (4) Vid. ant, 10. (e) Bract. 292. b. 
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ArrEx the verdict of the twenty-four, there iſſued writs of execution, 
either to confirm the former ſeiſin, or to alter it (a). 

Tuts was the manner of proceeding, if there was no exception offered to 
the conviction. The exceptions that might be offered were many. One was, 
if the perſon who recovered in the aſſiſe had not had ſeiſin according to the 
verdict ; another was, if the perſon ſerving the conviction had made a diſſeiſin 
of the identical land in queſtion. It ſeems, that a conviction was often 
brought not out of any hopes of convicting the twelve, and recovering ſeiſin, 
but merely to extinguiſh, or at leaſt defer payment of, the niſericordid due 


in the aſſiſe (). 


Havixs ſaid thus much of conviltions, it remains to ſhew what was 
the nature of a certificate ; which was the other method of re-confidering 


the decifion of the jurors in aſſiſe, and which was ſometimes an 1ntro- 
duction to the former. The writ to ſummon jurors ad certificandam was 


of the following import: Præcipimus tibi, quod habeas coram juſticiariis, &c. 


corpora A. B. C. Sc. recognitorum nove diſſeiſinæ ſummonite, et captæ coram, &c. 


ad certificandum prefates juſticiarias neſtros, &c. de ſacramento quod inde fecerunt. 


Et interim prediflum tenementum in manum noſtrum cape, Sc. Præcipimus etiam 
 qudd habeas, Sc. corpus talis ad audiendum inde confiderationem curiæ, Sc. A cer-. 


tificate was ſometimes had in order to underſtand the record in aſſiſe; and 
after that, it might be thought proper to reſort to a conviction. If the 
twenty-four were doubtful or obſcure in delivering their verdict, there might 
alſo, after all, be a certificate of their record (c). A conviction might be 
brought by the heir, if the anceſtor died after the caption of the aſſiſe; and 


the writ of conviction was framed accordingly (d). 


Ws have before taken notice of the lenity ſhewn to ſuch j jurors as ; wiſhed 
ro amend the falſe verdict they had once given. This had the effect of taking 


off ſome of the conſequence of their perjury.. To this it may be added, that 


the jurors, of right, might change their verdict before judgment was given; 
but afterwards there was no remedy but rarer againſt them in a con- 
viction (e). | | ; | 

As we have now 905 with allles, and are Hracecdibg! 0 fuch actions a8 


were triable by jury, and otherwiſe; it may be proper, before we enter upon 
this part of our ſubject, to ſay a few words on the different trials now in uſe; 


and which, tho' apparently very ſimilar, were ſo efſentially diſtinguiſhed, as 
to make it neceſſary to attend to o each of them with accuracy. 


(a) Bract. 292, b. * (3) wid. (eh bis, 293. 1 (4) Ibid, 11 Ibid, 296. 
| he - Iv 
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Ir muſt be obſerved, that there were afſifes, of which enough has already 
been ſaid; juries; inquifitions, or enqueſts ; and purgations; as when a crime 
was imputed to any one, a purgation amounted to a proof of his innocence, 
Beſides theſe, there was a defence or denial oppoſed to a preſumption raiſed, 
which was neither a jury, nor an inquiſition, nor a purgation; but it was 
when a perſon averred ſomething, et inde producit ſedlam: upon which there 
followed a defence contra ſectam, ot a guaſi - proof oppoſed to the preſumption 
raiſed by the ſea. Theſe defences againſt a /e#a were called defences per 
l:gem ; and conſiſted ſometimes of more, ſometimes: of leſs, in different cafes. 


What this ſecta was, and what were the defences, with the inſtances in which 


they were both recurred to, will be ſeen more particularly in the ſequel (a). 
For the preſent, let it ſuffice to ſay, that in all caſes of obligations, contracts, 
and ſtipulations, arifing from the voluntary conſent and engagements of men, 
as in covenants, promiſes, gifts, ſales, and the like, where a ſea was pro- 
duced, which, upon examination, induced a pretumption only, he againſt 
whom The complaint was, might defend himſelf per legem ; that is, he was to 
produce double the number of perſons tg ſwear for him, which had been 
in the ſecta: for when they exceeded the ſecta in number, they induced a 
ſtronger preſumption ; and the ſtronger preſumption always overbalanced the 
leſs. But if the complainant had a proof (for it muſt be obſerved, the ſecta 
was only a preſumption, not a proof) as inſtruments and ſealed charters, there 
could be no defence per legem oppoſed to ſuch proofs. But if the inſtrument 
was denied, the credit of it was to be proved per patriam, et per teſtes; it 
being a common iſſue for a perſon to put himſelf ſuper patriam, et teſtes in cartd 
nominatos (b). Again, a perſon was not allowed this defence per legem i in caſes 
of evident and notorious treſpaſs. | 


WE ſhall now begin to ſpeak of ſuch n as were triable 3 in one or r other 
of theſe ways. The action of dower unde nibil habet, and the writ de refto of 
dower, were the two remedies ſtill in uſe to recover dower, and ſeem to 
be confidered exactly in the ſame light they are placed in by Glanville. 
The method of conducting them is more minutely deſeribed by Bracton, 
who alſo makes obſervations concerning them, which * well worthy of 
notice, Er ; 


| ab” 
Tux writ age WOK was aid to be brought? in the kings s court originally, 
and there only, becauſe, ſhould a queſtion ariſe, whether the demandant was 
lawfully married, no one could write to the biſhop to try the marriage, but 


(a) Brac. 290. b. (% Wia. 315. b. g 
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PART 1. but the king only. The writ unde nibil was at this time made returnable; 


CHAP. v. ſometimes coram juſticiariis noſtris apud Weſtmonaſterium ; ſometimes coram 

. Juſticiariis noſiris ad primam aſſiſam, cùm in partes illas venerint (a). If the 
party ſummoned did not come at the appointed day, nor eſſoin himſelf, the 
land was taken into the king's hands, as in defaults in a writ of right; and 
if he effoined himſelf at the firſt day, and another being appointed he made 
default, then alſo his land was taken: ſo that, in both caſes, whether the 
default was before appearance or after, the woman recovered her dower by 
default, either by the magnum cape, or parvum cape (b). 

Wu the parties appeared in court, the widow was to oropeund has: in- 
tention, in perſon, or by attorney, to this effect: Hoc vobis oſteudit B. quæ fuit 
uxor C. Sc. reciting her title to dower, in purſuance of the words of the 

4 | writ, concluding it thus: Et , boc cognoſcere voluerit, hoc gratum erit ei, et fi 
| | non, habet ſulſicientem diſrationationem; or, what was the ſame, and indeed the 
moſt common form, et inde producit ſeftam ſufficientem. When the demandant 
had thus exhibited her intentio, the tenant might demand a view, by ſaying, 

Peto viſum; and after the eſſoins and delays attending that, he might vouch 
to warranty, or anſwer in perſon, as he pleaſed (c). 

Ir the tenant had no exception to the writ, then he might, in the next 
place, call upon the demandant to produce her warrantor, as was the practice 
in Glanville's time; it being a rule, that no one ſhould anſwer a woman con- 
cerning her dower, without ſhe brought her warrantor, to ſhew what right 
he had to the other two parts; and again, that no woman ſhould anſwer 
another without her warrantor. And therefore it ſhould ſeem, ſays Bracton, 
that as the ſon of a felon could have no right in the two parts, the widow of 
ſuch felon could not make out her claim to dower in the other third ; nor 
could ſhe come upon the chief lord, who held it as an eſcheat, pro aefettu 
beredis; which was not the caſe where he took the eſcheat on account of the 
laſt poſleſſor being a baſtard, and ſo not having any heirs, for then he came 

\ in, as to the purpoſe of dower, loco heredis; and the widow could claim her 
dower againſt him. The ſame might. be ſaid of an aſſignee of the tee, "yo 
being in loco beredis, dower night be claimed againſt him (4). 


AFTER this, the tenant might vouch. his warrantor; and if he did fo, and 


the warrantor did not appear to the writ of ſum. ad warrant. nor eſſoin him 
ſelf, ſo much of his land was taken as Was er to the third part, by a 


(a) Bract. 296. b. (6) Ibid. (+) Ibid. 297. b \ (a) Ibid. 297. b. 
a 71 1 
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capt ; and if he did appear after this diſtreſs (for it was no more), the widow 
recovered her ſeiſin of that, and e * ne againſt the warrantor, 
whom he vouched (42). 

Ir no warrantor was ae and the tenant meant to anſwer to the action 
himſelf, he might advance, by way of exception to the action, ſuch matter 
as would entirely defeat the claim of dower. One great exception to this 
action was, that the demandant and deceaſed were not legitimo matrimonio co- 
pulata, or ne unque accouple in loyal matrimonie, as it was afterwards called. In 
this caſe, a writ iſſued to the biſhop, commanding him to try ſuch queſtion, 
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as a matter properly belonging to his cognizance. Upon this, the bithop | 


ſummoned the tenant to appear, and then proceeded to hear the witneſſes 
produced by the widow and him; and ſo making an inquifition in a ſummary 
way, he reported whether the marriage was lawful or not. Whenit appeared 
to the king or his juſtices, by the biſhop's letters, that the marriage was good, 
then there iſſued, at the inſtance of the demandant, a re-ſummons to the 
tenant (3). If he made default, his land was taken by a paruum cape; to 
which if he made no n. ſeiſin of dower was adjudged to the 
demandant. 

Ir the tenant . that ſhe was eſpouſed, but excepted that ſhe was 
not endowed ; or, that ſhe was eſpouſed and endowed, but not ad aſtium eccle- 
fie in foro ſeculari; ſuch iſſues were to be tried in the king's court, and 


not in foro gcclefraſtico,, for it would have been as improper to tranſmit theſe to 
the eecleſiaſtical judge to be tried, as the ſpecial iſſue, whether a perſon born, 
before marriage was legitimate. Therefore, in this caſe, a writ of enquiry 


went to the ſheriff to make inquiſition of the fact in pleno comitatu (c) : for 


tho' the marriage Was, in ſuch caſe, good, as far as concerned the * 


of the iſſue, it was not ſo as to give title ta dower (4). 
Su pposx all the above circumſtances: were admitted, and the tenant mid 


K- the dower was given in a different manner than ſtated in the zntentio of 


the demandant; as that it was not given in any particular land by name, bur 


only. the third part generally; how was this to be proved? In the firſt place, 
it became the widow to prove her intentio, and what ſhe had there averred, 
per audientes et videntes, who were preſent at the eſpouſals, and who were 
then there ready to confirm by oath what ſhe ſaid. If theſe were examined, 
and they agreed in what they ſaid, this proof was abided by, unleſs the tenant 


(4) Bract. 299. b. 300. (%) Ibid, 303, 303. (e) Ibid. 303. b. () Ibid, 304. 
| | „ ö 
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had ſome Ttronger evidence to prove tie contrary. Suppoſe the widow had no 
proof, nor ſufficient ſecta, nor even an inſtrument to ſupport what ſhe had 
declared ; then judgment was to be for the tenant, tho' he had neither proof 
nor preſumption for him, becauſe he was already in poſſeſſion: yet if the 
widow had a ſufficient ſea, and the tenant only his own voice, he was not to 
be heard, tho” he was ready to put himſelf /uper patriam, but the widow i im- 
mediately recovered by force of the ſea. 

Acain, if the witneſſes (that is, the ſea) were produced on both fides, 
and thoſe on one fide declared their ignorance of the matter, while the others 
maintained what they were produced for ; judgment was given for that fide, 
as the one which knew the truth of the matter. It was indiſpenſably neceſ- 
ſary, that the widow ſhould produce a ſes, or her demand would be totally 
void: and if the witneſſes produced proved nothing, or acknowledged that 
they were not preſent at the eſpouſals, or knew nothing of the dower or en- 
dowment, then the claim was loſt for want of proof, and judgment was for 
the tenant, guod quietus recedar. 


Ir neither fide had any ſea, nor proof, nor. even preſumption, nor an 
inſtrument ; and both de veritate ponunt ſe ſuper patriam, pro defectu ſectæ, vel 
alterius probationis, quam ad manum non habuerint ; then there iſſued a writ of 
venire facias to the ſheriff to inquire who were preſent at the eſpouſals, &c. (a) 
tam ex ipſis, quam ex aliis de proximo viſineto, Ic. venire facias coram juſticiariis, 
Sc. duodecim liberos, Sc. ad recognoſcendum, Sc. fi pradifius A. die quo ipſam B. 
deſponſavit, dotavit eam nominatim de tali manerio, &c. vel fi dotavit eam de tertid 
parte omnium terrarum, &c. ut idem D. dicit, quia tam prediftta B. quam præ- 
diftus D. poſuerunt ſe, &c. (b). It may be here obſerved, that the iſſue, whe- 
ther endowed ad oftium ecclefie, as before-mentioned, was tried on a writ of 
inquiry before the ſheriff in pleno comitatu ; but this iſſue, whether ſpecial 
or general endowment, was to be tried before the juſtices at Weſtminſter ; 


as was alſo the ifſue, whether endowed ex aſſenſu patris, or not (c). Again, 


the iflues, whether the huſband was ſo ſeiſed as to be able to endow (d), and 
whether the widow had received any part of her dower (e), were tried on a 
writ of inquiry before the ſheriff; the reaſon of which diſtinctions is not 
eaſily diſcovered ; and perhaps theſe writs were had at the election of the. 
partics. 'The election of the parties ſeems to have directed not only in theſe 
caſes, but alſo in the return of original writs, which, we have ſeen, were 


| (a) Brat. 394. b. (b) Ibid, (c) Jbid, 305. b. 21 (4) 4bia. zog. b. 
(#) Ibid. 312. wh | 4 
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ſanierlitice coram juſticiariis at Weſtminſter, and. ſometimes ad primam afſiſam, PART J. 
without any other aſſignable occaſion for ſuch a variety. They were ſome- CHAP. V. 
times made in the alternative, and were returnable at Weſtminſter, x1s1 juſtici · fo 5-1 N 
arti px Ius venerint ad afſiſam, &c. 
In conſequence of the ſtatute of Merton (a), widows were to recover da- 
mages; and therefore, when they were to be put into poſſeſſion, the writ of 
ſeiſin had one of theſe clauſes inſerted therein. After ſeifinam habere facias, 
they added, et fimiliter ei fine dilatione habere facias tot marcas que ei in eddem 
curid noſtrd adjudicate ſunt pro damnis ſuis, que babuit pro injuſtd detentione, quam 
. predittus ei fecit de predifd terrd, et dote fud; or in this way, et de terris et ca- 
tallis prædicti B. fieri facias tot denarios, et illos fine dilatione haberi facias, &c. 
Tavs far of the writ of dower unde nibil, Sc. commonly called the writ Writ of right 


of dower. If a perſon did not recover by this writ all ſhe was intitled to for 
dower, recourſe was then to be had to the writ of right of dower ; which 


was a writ cloſe as they called it, becauſe directed to the warrantor of the 


widow, where the plea was to be heard, till that court was proved 
de recti defeciſſe ; when it might be removed into the county court, and ſo to 
the ſuperior court, as other writs of right. 


Tae intentio upon this writ was different in the two caſes of the widow hay- 
ing never been in ſeifin of the land in queſtion, and of having been diſſeiſed by 


the tenant. The concluſion in the former cafe was, et unde idem, &c. fuit 


ſeifitus, &c. ita quod me inde doiare potuit. Et fi hoc vellet cognoſcere, Sc. as 
before in the writ of unde nibil. Et fi noluerit, habeo ſufficientem ſectam. In 


the latter the concluſion was, 7alis me injuſte et fine judicio diſſeiſivit, et quid 


ita fui inde dotata, es ſeifits babes ſufficientem diſrationationem, videlicet, talem 
ſectam, et talem. Thus this differed from the common writ of right, which 


of dower, 


concluded by offering to deraiga the matter per corpus talis haminis. Indeed, 


it widely differed from that writ in both the above. inſtances in which it was 


applied, being for the recovery of a life eſtate ; and the latter grounded upon | 


a diſſeiſin with the very words of that writ : and accordingly, in this action 


there was neither the great aſſiſe nor the duel, nor, conſequently, the eſſoin 


de malo lecti; all which were only in the proper writ of right. 


Wu the intentio was thus ſtated, and the tenant did not chuſe to call A: 
warrantor, he might except to the action in various ways, and conclude his. 
exception by et . AT ſeam, if he had any; and, if there was occafion,, 


(a) Ch, I, Vide ante, 198. 
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by ponit ſe ſuper patriam; in which laſt caſe the truth would be inquited of 
by the country. When recourſe was thus had to the country, in a plea de- 
pending in the county-court, by the tenant putting himſelf on the inqueſt, 
and the demandant fo likewiſe ; Bracton ſays ſome might doubt, whether that 
court had power to proceed in taking the inqueſt, or jury, without ſome ſpe- 
cial authority ; but he thinks the ſheriff had that and every other authority 
by force of the words in the original writ, ui, Sc. hoc fecerit, tunc vicecomes 
boc ſac:at, Ec. and as in other writs of right he might proceed to the duel, 
and in writs of j/ticies to try by jury, ſo he might take the inqueſt in this 
writ (a). The reaſon of the above doubt is not eaſy to be accounted for. 
In Glanville there is no mention of admeaſurement of dower, but, where 
the land all lay in one county. It had now become the practice, where, the 
land lay in, ſeveral counties, for the admeaſurement to proceed in the king's 
court ; and for all the lands to be extended and valued, as well the two-thirds, 
as the third claimed for dower, and for ſuch extent and valuation to be tranſ- 
mitted to the juſtices, Where the land lay only in one county, the old writ 
was directed to the ſheriff; upon which there was rne proceis of cape, in caſe 
of default; and the complainant. ſtated his intentio, with an inde producit 


ſellam; to which there were exceptions, and the matter was at length tried 
as in other actions (b). - 


As a woman had not, what they called, the groppieras; but only the land 


for her life, to uſe and enjoy it, ſhe was not to commit waſte, deſtruction, or 


exile upon the freehold; and therefore, in taking ſuch reaſonable eſtover as 
was allowed her in the woods, for the purpoſes of building, firing, and inclo- 
ſure, ſhe was to be careful not to exceed ſuch liberty: and if ſhe was not re. 
ſtrained by the remonſtrance of the heir, or perſon who had right, there 
might iſſue a writ of quod non permittat to the ſheriff; being a ſort of injunc- 
tion, or prohibition, not to permit the widow quod faciat vaſtum de terris 
quas tenet in dote, &c. ad embænedationem igſius, Sc. And if the did not obey 
the injunction communicated to her by the ſheriff, ſhe was attached by a writ: 
Pone per vadium & ſalvos plegios, Tc. qudd fit coram nobis vel juſticiariis naſtris, 
Cc. oſtenſura quare fecit vaſtum, &c. contra probibitionem noſtram, Sc. And if 
ſhe did not appear at the day, the regular order of attachments was obſeryed, 


ſo as ſhe had one effoin de malo veniendi after the firſt attachment, if ſhe 


pleaſed; after which, and the appearance of both parties, the complainant 
ſtated his intentio, the ſame as in other actions. Talis Lanier, ut amicus tahs, 


(a) Brat, 313. b. (3) Ibia, 314, 31 5. | 
Ns | quod 
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judd cùm talis mulier tentat in tali villd tantam terram nomine dotis, tall ferit vaſtum, 
ut talem deftruftionem, &c. boſcum et ſefvos\ vendidit, gardinum extirpavit, &c. 
ad exberedationem taiis heredis ad valentiam tanti, et inde producit ſectam, &c, 
This was the nature of the intentio. To this the widow might anfwer as fol- 
lows : Et talis mulier venit, et defendit vaſtum, venditionem, et exilium contra 
talem, et ſettam ſuam : et quod nibil inde vendidit, nec aliquid tale fecit ad eubære- 


dationem talis bæredis. And he might acknowledge, quod donn vetuſtate corru- 


erit, &c. and i de boſeco cepit aliquid, non cepit ibi nift rationabile eftoverium, &. 
and then conclude, et quòd nibil amplius cepit, nee alio modo, ponit ſe ſuper 
patriam : for he could not defend himſelf. per legen, ſays Bracton, becauſe 
when an injury was done to any corporeal thing, which was manifeſt to the 
view of every body, a perſon was not permitted to deny it in that way, leſt 
the oath of his ſea might go to prove the contrary of that which was evi- 
dent to every body's ſenſes ; and therefore he recommends, that in this 
action there ſhould always be a regular view; and then the damage alſo 
might be aſcertained with ſome exactneſs (a). 


Ir a woman was convicted by verdict of l waſte and difiruRion in 


woods, the penalty to be inflifted on her was, that ſhe ſhould in future be ſo 
reſtrained, as not to be permitted to take even her reaſonable eſtover but by 
the view of the foreſters of the heir: and in ſome caſes, the court would ap- 
point a foreſter; for which en, writ had been framed, and is to bo ſeen 
in Bracton (b), 


_ Wasre might be Seeed not thn 95 a tenant in aer but by 2 


tenant. for life, and by a guardian, If a tenant for life exceeded the meaſure 
preſeribed to a reaſonable eſtover; he went beyond what he was-entitled to ; 
and ſo far encroached upon the prprietas; and was, therefore, guilty of 
waſte, unleſs the waſte was too ſmall to be worth an inquiſition. Of what 
magnitude it ought te be, to become an object of judicial enquiry, depend- 
ed upon the cuſtom of particular places (c). A guardian committing waſte 
was to loſe the cuſtody of the land, to make amends in damages, and be in 
”1iſenicar did regis; which was different from the penalty on a tenant in dower. 
In caſe of waſte by a guardian, they proceeded as before ſtated of waſte com- 
mitted by, a tenant in Ko by a writ of gud: non ber and after 


that, by attachment (4). 259 B 
Ox. theſe terms, waſte, 8 and alles ihe: two ficſt bevified the. 


fame thing : but, exilium meant ſomething of a more enormous nature; 4 


3 Bract. 315. b. 316. 0) wid. (c) Abid, 326. b. () Ibid. 3). 
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fpoiling the capital meſſuage; ptoſtrating or ſelling houſes; proſtrating and 


CHAP. v. extirpating trees and archards, in an avenue, or about the houſes : all theſe 
1 ul. were confidered ad maximam deformitatem; and as they either dandea ons or really 


drove the inhabitants away, they were called exilium (a). 


Ir the heir aliened the two-thirds of the land, and attorned 0 ſerviee of 
che dowrefs ; and if he afterwards, on the death of the tenant in dower, in- 
truded himſelf, ot if any ſtranger did fo, the vendee wenn n a writ 'of 
entry, grounded upon fuch intruſion (+). 


Ir may be proper in this place to treat more fully of writs of entry. As 
queſtions of poſſeſſion were determined by affiſes and recognitions, queſtions 
de proprietate were agitated in writs of entry by a jury, upon the teſtimony 
and proof of thoſe who could prove the cafe de viſu ſuo proprio et auditu. 
This was, where any one claimed his own proper ſeiſin, or that of his an- 


ceſtor, which ſeiſin he had demiſed to ſome one for term of years, or of life, 


and which, of courſe, after that term, ſhould revert to him; in which caſe, 
he could not have an aſſiſe of novel diſſeiſin to recover it, becauſe he was 
not diſſeiſed againſt his will; nor an aſſiſe of mortaunceſtor, becauſe (if the 
term had been for life) the anceſtor could not have died ſeiſed in his de- 
meſne as of fee, while another had the freehold ; tho” indeed * + might, if 
the term had only been for years. 


An this action lay not only againſt the dane himſelf who had the term, but 
againſt all thoſe who had an entry within the degrees and the time limited to 
this action. This action was allowed within the third degree of kindred, and 
within ſuch time as could be teſtified de proprio viſu et auditu. It held not 
only in the above caſe, but where a perſon had his entry ger another, who 
was ſeiſed in right of ſome other, and ſo aliened; as where a canon aliened 
without aſſent of the chapter, a wife without aſſent of her huſband, a huſband 
without conſent of his wife, and the like; and alſo againſt thoſe who gained 
their entry thro” the medium of a Ap, or bailiff Kai, who bad no right 


to alien. 


Tax moſt general form of 2 writ. of entry was, chat lien ſuppoſed the 
perſon againſt whom it was brought, to have holden the land ad terminum qui 


prateriit: upon which writ there might be a narratio, containing fuch ſpecial 


matter as conſtituted the merits of the caſe. . The following was the form 


of this writ: Præcipe A. quòd juſ et fine dilatione reddat B. tantùm terre cum 
| SI in tali * quod idem B. ej dimifit aD TERMINUM QU1 PR ATERIIT, tf 


(a) Brag. 316, b. 0 Ibid. 317. b. 


Set; 


ENGLIS M L AVW. 


dicit: et niñ fecerit, et B. fecerit te ſecurum dt clamore ſuo proſequendo, tunc ſum: 
per bon. ſum. pref. A. quod fit coram juſticiariis noſtris ad primam Mam. cum in 
partes Was ventrint, oftenſurus quare non fecerit, Wea)... 
Taz proceſs upon this writ was the fame as in a writ of tight; only, tho? 
the tenant might have the eſſoin de malu vrnienii, he could not have that de malo 
lecki, unleſs the writ of entry was turned into a writ of right by the narratio, or 
counting upon it, propter longiſimum ingreſſum, on account of the length of 
the entry; which could not be proved viſu proprio et audizz, but only by that 
of ſome one elſe, - If it was reaſonable that when this writ of entry 
became a writ of right, it ſhould, have all the; conſequences attending that 
writ, whoſe nature it had aſſumed by the manner of counting; ſo, likewiſe, 
on the other hand, when a writ of right was turned into a writ of entry, it 


intirely ceaſed to be a writ of 3 in all veel, _ Fore was no- longer 
therein the eſſoin de malo lecti (O). e 44 0 


Berort more is faid concerning the be of a writ of etry into a writ 
of right, and the contrary, the reader muſt recollect, that this writ of entry 


has already been ſpoken of (c) as an invention fince the time of Glanville ; 


and was contrived, no doubt, to avoid the neceſſity of recurring to the due! 
and great aſſiſe, whoſe determination could never afterwards be re- conſidered. 

Thus this new writ was framed in the nature of that for which it was to be 
an occaſional ſubſtitute; and ſo great an affinity was ſtill diſcernible between 
them, that we ſee, in theſe and many other iniſtances, either of them might 
become the other to all intents and ee | Ne el that was er, N 
be rendered clearer by a few inftances, A 


Wren a writ of right began to be Coerde b into à writ me by the 
counting, and the demandant ſaid, that he was ready to prove ir by a jury ; yet 
it Was in the election of the tenant, whether he would put himſelf upon the 
jury to try t the entry, as he had cbres remedies : for he mig be ether defend 
himſelf by the duel, or put himſelf upon the great affiſe to try the right, 


or upon a jury to try the entry. And as it was at the option of the tenant 
to n "WR of roſe Apen. the wit vf icht vas not chargeck it 4 


| put tate 00 Aue to try the Gaye IE as Ty mntfable) if A writ of ur wa 0 


STEER ETE 


there was Added this Elauſe! Er in quam PE Babel my kESSUM 175 per Helis ante- 


'teſſarem "ſatin, 4 terran illam e aulit d certian In, Se. Tis" ale | 
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wete words proper to bring in queſtion the entry, and tho” it was within the 
time to prove it proprio viſu et auditu; yet a writ of right would not, by ſo 


HENRY III. doing, become a writ of entry, but would continue as it was, unleſs the 


tenant voluntarily put himſelf upon a jury to try the entry (a). 


Aw IT of entry was ſometimes. changed into a writ of right, not by 
oholes; as in the above-mentioned change, but thro" neceſſity; either propter 


 Jongiſſimum 186REs8UM, the great diſtance of time when the entry was made, or 


propter denum et feoffamentum. That was called Jongi/ſimus ingreſſus, which 
could not be proved proprio viſu et auditu, but was obliged to be proved by 
tradition; as de viſu et auditu patris, who enjoined his ſon to give teſtimony 
thereof: in which caſe, out of neceſſity, from the want of proof, the tenant 
was forced to put himſelf upon the great affiſe, or defend himſelf by duel. 


Thus, ſuppoſe an entry was laid ſo far back as the time of Henry II. or later, 


yet fo as not to be within the limitation of a writ of mortaunceſtor ; as ſup- 
poſe thus: Et unde A. non habet ingreſſum nifi per B. qui non niſi cuſtodiam inde 
habuit, &c.; and then was added, et unde prædictus, Sc. fuit ſeiſitus in dominico ſuo, 
ut de fads, et jure tempore talis regis capiendo inde expletid, Sc. et de tali deſcendit 
Jus, &c. as in a writ of right; in which caſe, the tenant was obliged to put 
himſelf upon the great aſſiſe, or defend himſelf by duel, for want of other 
proof : but, would the diſtance of time allow it, he micht, if he choſe, have 
put himſelf upon a jury to try the entry (6). 


Tavs far of the change propter longiſſimum ingreſſum, or the ee! of the 
entry. The other was, where a feoffment was oppoſed to the entry, which 
might be ſtated in this manner by the tenant : Defendit talem ingreſſum, et dicit, 
quod habuit ingreſſum per anteceſſorem illum (de cujus ſeifind idem Petrus petiit ler- 
ram illam) qui de terrd illa feoffavit eum tenendum pro homagio et ſervitio ſuc, et 
| quod tale fuit jus ſuum per feoſſamentum et non per talem ingreſſum ponit ſe in magnam 
affiſam; upon which the aſſiſe proceeded to try the iſſue, whether the tenant 
had more right to hold the land for the homage and ſervice by reaſon of the 


; feoffment, or the demandant to hold it in demeſne (c). 


T o return from this digreſſion upon the reciprocal changes of writs of 


entry into writs of right; and to go on with the manner of proceeding in a 


writ of entry. The proceſs, as was before ſaid, was the ſame as in the writ 


of right, and therefore need not be particularly noticed. When both parties 
appeared, the demandant was to begin by ſtating his intentio.. If he was only 


2 tenant for life, he was to claim the land, ut jus meum poſſe eferium; it, in fee, 


(a) Bra, M., 8 (Je (IP ( Ibid. 319. 


wt hereditatem-; and ſo: on, in atom; wi non. <a HON niſi per faden, Ec. 
To this the tenant might anſwer by denying the right of the demandant 
per lalem, and ſay, that he had not an entry per talem mentioned in the writ ; 
but per alium talem; and of that he might put himſelf upon an inqueſt. This. 
inqueſt might be taken before the ſheriff, and the cuſtodes placitorum corang, in 


be, coram nobis, or coram juſticiariis noſtris apud Weftmonaſterium : and j in that 
caſe, there was a writ of venire facias, as it is ſince called (a), When this 
matter was to be tried before the ſheriff, and when before the juſtices, de- 
pended probably upon the return of the original writ, which we have ſeen. 
had ſomerimes one, and ſometimes the other return; or it might perhaps be 
at the option of the party to chuſe the ſheriff; or the court might reſerve only 
fuch queſtions as were thought to be of great difficulty, to be tried at the bar 
of the court: but that in a commune placitum the jurors fhould be ſummoned 
to try ſuch an iſſue coram nobis, ſeems very particular, and not eafily to be 
accounted for. When a precipe was returnable before the juſtices aſſigned, 
the iſſue was, moſt probably, tried be fore them. alſo ; and probably it reſted 
on the ſame option of the demandant, whether the original writ ſhould have 
one or the other return. It was not unuſual. to cauſe a jury which had been 
ſummoned before the juſtices aſſigned, to be removed i into the ſuperior court. 
at Weſtminſter ;, for which purpoſe there ſued a ſpecial venire facias ; and 
if the jurors made default, a habeas corpora recognitorum, which had ſometimes 
a clauſe directing the ſheriff to fill up what vacancies had Wegen e 
the jury by death or otherwiſe (6). a 

Wi have above ſuppoſed the iſſue went to a jury to 15 ig but hefare 
that, it was neceſſary both parties ſhould take ſuch ſteps to prove, or raiſe a 
preſumption in favour of their caſes,” as was required. in other actions de- 
terminable by jury. The intentio was not, in this, any more than in other 
actions, to be taken on the /mplex loquela of the demandant : he muſt either 


the demandant had neither, the tenant had no need to anſwer the action at 
all, and the writ was loſt; unleſs, ſays Bracton, as ſome thought, he might, 
and ought to be, de gratid juſticiariorum, aſſiſted by a jury of the country. 
But this was to be only upon ſome good cauſe being ſhewn: either that the 


1 (6), Brafta 329. 0b. O 0 Ibid: 325, b. 326. 


inſtru- 


pleno comitatii, and then there iſſued a writ of inquixy to the ſheriff; or it might | 


produce proof, if he could; or if he could not, he was to raiſe a preſumption. 
by a ſedta, which was open for the other ſide to defend per legem. And it 
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inſtruments on which he relied for proof of the matter, were loſt ; or he bad 
them not at hand, or could not get them without Uiffietilty, to make uſe of 
on that occſion. In ſuck caſes, it ſeems, the court would direct the mattet 
to be tried by a jury; and another day was accordingly given to the parties (a). 


Ir the parties did not go to iſſue in the abdet way, it was becauſe the 
tenant choſe to except to the action. The exceptions he might make” were 
many: he might ſay, that ſome one elſe had more right thati the detffandant; 
that another made the demiſe, and not the perſon named in the writ; that 
the term was not expired; or, if i it was expired as far as limited by « one inſtru. 
ment, it had been enlarged by another, which he then exhibited ; chat the 
time exceeded the limitation in a welt of mortaunceſtor, and therefore 
the proof would be defective. Theſe and numberleſs other exceptions mighr 
be taken (5). The tenant might vouch to warranty the perſon per guem he 
had his entry, and that warrantor might wn another; and ſo on, to mn | 
fourth degree, but not beyond. 


| Tur writ of entry lay properly only againſt a frecholder, that is, a 05 
who was, in the firſt ſenſe of the word, a tenant; that is, had an eſtate for 
life, or in fee, to him and his heirs, or in fee-farm,' and the like. However, 
in truth, ſays Bracton, if this writ was demanded againſt a farmer, it would 
not fail, for he might call his warrantor ; and if he defended him, he would 
retain his uſufruct: if not, he might have his reſort to the warrantor, as far 
as his uſufructuary intereſt went; and the warrantor over apainſt his war« 
rantor, as far as his freehold intereſt, and a recompence in value, was con- 

cerned. But Bracton thought, that it would not lie againſt one who held for 


a term of years, for he did not hold the freehold in demeſne, but only the 


uſufruct (which reaſons, it ſhould ſeem, might have been as properly given 
in the caſe of the farmer); and en Ne e ic, be: n a tenant 
from year to year (c). 933-44 Enchant; 1 

Tat writ of entry ad terminum qui nb which ak Wen n 
ſpeaking of, lay for that perſon who had himſelf made the demiſe : when it 
was brought by the heir of the demiſor, it was altered accordingly ;\as, in 
quod, Sc. non habet ingreſſum niſi per talem, eui"talis pater, men an · 


ceſtor might be, mud dimifit ad terminum qui præterit, &c. (d). ed Back: 


Tus wete Writs of entry vatied according to the e eee 
caſe upon which they were founded; and ſome of them rec 1ppellarions 


() Bratt. 320. (6) Ibid, 320. b. \ hay, 1 hed nc Ibid. | 


pI 


487 


from the eſſective n og vit. cls of, en was afterwards called FART 1. 
oui in uud which was brought by, a widow when, her buſband bad made a gift CAT 3" 
of her inheritance: This writ was in che following way: Præcipe, Fc. quad, Fc. HENRY III. 


reddui tali, que fuit uxor talis, Cc. quam clamat efſe jus & hereditatem ſuam; & in 
quam prediftus talis non habet ingneſſum nifi per prad, quondam virum ſuum, qui 
illud ei dimifis c ISA IN VITA SU CONTRADICERE 708 potuit, Ec. (aq. 
The uſual anſwer to this action was, that the wife appeared on ſuch a day 
perſonally in the King's court, and there, of her free will and conſent, grant- 
ed and confirmed the gift made by the huſband ; for proof of which. the 
record thereof was to be inſpected, where, thexe ought to be ſpecial mention 
made that the woman, conſented ; and upon that a chirographum was made, 
which, together with the record, was now, youched;, for it was a rule, that 
the record without a chirographum would not bar the widow's action. If a 
gift by the huſband was what they called voluntary, it was not valid without 
the above circumſtance of the woman's conſent taken in court; but if the gift 
had been made, as they called it, in cauſd haneſtd et neceſſarid, as to a ſon, or 
with a daughter in marriage, t then it was binding upon the wife derer Gels 
ſolemnities (5)... - JIE 


Acarn, incaſe of a vohintary 800 of the wife 5 land by the kuſband, » 
if ſhe died before him, then the ſon who was her heir might have a writ of 
entry in the following words: In quam non habet ingreſſum nifi f per talem virumn 
ipfius talis, ciljus heres ipſe eſt, qui illam ei vendidit in vitd ſud, cui ' prediffa talis 


in vitd ſud contradicere non potuit, Sc. (c). If a ſecond huſband aliened the 
wife's dower from her former huſband, the might, after his death, 

have a writ of entry, quam clamat eſſe rationabilem, ©. et in quam predifius 
talis non babet ingreſſum nil pet talem, her ſecond huſband, gui illud ej dimiſit, b, 
cui ipſa in vit ſud contradicere non potuit, Ge. and the heir of her firſt huſband, 

in caſe ſhe died before her ſecond huſband, might have a writ of entry, aß 
plicable to the nature of his claim, whether the ſecond huſband held him- 
ſelf in ſeiſin, or the wife had aliened: In quam non habet ingreſſum niſi per talen, 


gui illud ei dimiſit, et qui illad tenuit in dotem talis noris, Sc, niſi per zalem, ge | 


uit uxor talis, que illud lenuit in dotem, Sc. (d). 


Tux caſes in which a writ of entry was the proper le were very 
numerous. We ſhall enumerate ſome of them, If an abbot, prior, or 
biſhop, demiſed without aſſent of the chapter, or the chapter without che 


(a) Brack. 32. b. 5) wid. 4214 b. 322. (le) Ibid., 323. 0 Ibid. 328 
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"PART 1. affent of thoſe whoſe affent was required by 10 them there was a writ; 10 
CHAP: V. habet ingreſſum nift per talem quondam abbatem,” "PE. gut fla ei dimiſit fine aſſenſu 
HENRY III. capituli (a). So if a wife demiſed without aſſent of her huſband,” non habet 


ingreſſum niſi per præd. talem mulierem, . illud ei dimiſit fine aſſenſu et volun- 
tate prædicti talis quondam viri ſui,” &c. So if a bailiff demiſed without the 
conſent of his lord. If a tenant was convicted of felony, the lord might have 
a writ to recover his eſcheat: Non habet ingreſſum ne per C: 4% N. gui eam 
tenuit, &c. et guæ, Sc. elſe debet eſcbæta propler feloniam de qua idem B. &c. 
convictus fuit et damnatus, et quam terram idem C. dimiſit, Ce. Again, if any 
one had his entry by one who held. in villenage; by one who! was uon compos 
ſui nec ſane mentis; by one who held only for life, whether in dower, or per 
legem terræ; in theſe caſes of a writ brought by the reverſioner after an eſtate 
for life, the writ always added after t dicit, theſe words: unde queritur, QydD 
ipſe talis injuſte x1 Waren Se. (4 b). Jo from which words ly Writ Was 
afterwards named. 7 OH 051 d 

- Awair of entry lay, if any one intruded into PO nn nn babet 
en niſi per hoe, quòd ipſe ſe intrufit, Sc. If a man aliened land of which 


he had the cuſtody ; nom habet ingreſum nifi per C. qui non niſi \cuſtodiam- inde 


Babuit, c.; with ſome ſmall difference in the words when the heir claimed of 
his own ſeifin, and when of his anceſtors ; dum idem B. fuit infra; etatem in 
ruſtodid, Sc. It lay when a common of paſture Was demiſed; non habet in. 
greſſum niſi per C. (cujus heres idem B. et) qui pafturam illam ci dimiſit, ad ter- 
inn qui preteriit, Sc. But it only lay of a common in certain (e). Theſe, 
in addition to ſuch writs as have been mentioned i in the former part of this 
diſcourſe, are all the writs of. entry to be found in Bracton. Theſe are appli- 
cable to very many caſes of ouſter of freehold; and, from the general con- 
eeption of ad termiuum qui præteriit, and the infinitude of circumſtances which 
might be included by ſpeciſication within thoſe general words, i it as pol: 
Able to make this remedy much more univerſal. 4 , 

Wr have before obſerved, how far a writ of entry 12913 lie againſt a 
farmer, or tenant ſor a term of years, We ſhall now ſee whether it would 
lie for perſons of that deſcription, It is ſaid by Bracton, that a farmer who 


nad demiſed ad terminum gui preteriit, might demand his, OWN, ſeifin, tho! he 


had no right in the frechold ; for he bad a poſfellory right of ſome Kind or other; 
and tHerefore he thought him intitled to an action grounded upon his own 

demiſe, and his own act. Only a writ of entry brought by one who held for 

term of years, or for life, could never be zurned 1 idto a writ of Ns, : 36; being 


| FAA # 
(a) Bra, 322. 00 Ibid. 157 b. (c) Ibid. 324. 324. b. 
1 4 


ENGLISH 610 W; 


z rule, that an action upon the poſſeſſion ſhould never be turned into an 
action upon the right, nor e converſo (a). 


NorwirisrAN Div what was before ſaid, of a writ of entry being, litnited 
to the time to which a writ of mortaunceſtor was confined; there was a caſe, 
where, of neceſſity, and becauſe no other action could be had, this writ 
would he beyond that period: as where one who held only for life, demiſed 
for a very long term, which exceeded the period of a writ of mortaunceſtor ; ; 
and then, as he had not ſuch an intereſt as would intitle him to a writ to try 
the mere right, he was allowed to try the entry by a jury; as alſo was a 


tenant in fee, in the like circumſtances, who could not count de uſu et , 
which was always neceſſary in a writ of right (3). 


AnoTHER limitation of this action was the gel within which it was 
confined. It never was allowed beyond three degrees; which were counted 
in this way. If the writ was of the kind we mentioncti firſt, ad terminum Zui 
preteriit, on the demandant's own demiſe, this was one degree. If the te- 
nant was ſaid not to have his entry per ſuch a one, that was two degrees. 
If the entry was PER ſuch @ one, cul the land in queſtion was demiſed by ſome 
anceſtor of the demandant, this was in the third degree (c). A writ of 
entry was not allowed beyond this, and the party muſt, in caſe his demiſe 
was further removed, have recourſe to a writ of right. It is ſtated by Bracton 
as a queſtion, whether it was a degree from an abbot to his ſucceſſor, in like 
manner as from one heir to another; and he thought not: for though the 
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perſon was changed, yet the dignity and capacity, which was the principal | 


conſideration, remained the ſame (d). an 


We have now gone thro' aſſiſes and recognitions, which went upon a poſ- 
ſeſſory right, to recover a man s OWN ſeiſin, or that of his anceſtor; and alſo 
ſuits upon an entry; and it remains only to ſpeak of an action for the reco- 
very of a right and property grounded either upon a man's own ſeiſin, or 
that of his anceſtor who did not die thereof ſeiſed; in which action, both the 
right of poſſeſſion and the right of property were determinable; and after 
judgment therein, either upom the aſſiſe or duel, no recourſe could be had to 
any other remedy; the judgment being, that the demandant ſhould recover 
ſeiſin quietly to him and hischeirs, againſt the tenant and his heirs for ever (e). 


THz writ of right and the proceedings thetcon are treated more fully by 


Glanville that any denn dog? ; and therefore we ſhall confine what i is to be 


(«)] Bra®, * a. b. (8) mus b. 00 Fleta, 360. (d) Brac. 321. (9 Ibid. 327. b. 328. 
Par I. ed | ap ſaid 
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' RENRY III. 


Writ of right 
in the lord's 
court. 


HISTORY OF THE 


faid on it, to ſuch parts as were not ſo fully explained oy him, or had under- 
gone any change fince his time. 


Tux writ of right to the lord's court underwent no change in its form and 
language, tho' that in .the king's court had ſome few words inſerted of 
late, which were not in that writ in Glanville's time. That part which men- 
tions the land to be held of the king in capite, was probably added in conſe. 
quence of the proviſion of Magna Charta about præcipe's in capite, with defign 
to ſhew that the preſent was a proper ſubject for the king's court, and not 
within the prohibition of that act, The writ run thus: Precips, Oc. quod, 
Sc. reddat, Sc. tantim terre, Sc. quod clamat eſſe jus et bereditatem ſuam, et 
tenere de nobis in capite'; et unde queritur, quod, Ec. and ſo on, as in the old writ, 
only the return was coram juſticiariis noſtris apud Weſtmonaſterium (a). 

Stuck the proviſion of Magna Charta about precipe's in capite, writs of 
right were, of courſe, more generally brought in the lord's court, and from 
thence were removed to the county, and ſometimes to the ſuperior court. 
The removal to the county was allowed only when the lord was proved de 
refo defeciſſe. Many were the occafions when. this failure of juſtice might be 
ſaid to happen; as when the deforceant claimed to hold of a different lord 


from the demandant ; when the real lord had no court, or refuſed to hear the 


cauſe, or no one was in court to hear it; in which caſes, recourſe could 
not be had to the chief ſuperior lord, becauſe the writ directed particularly, 
„i, Sc. non fecerit, v1CECOMES boc faciat. Again, if a perſon who lived out of 
the lord's juriſdiction was called to watranty ; if the deforceant effoined him- 
ſelf de malo lecti out of the limits of his juriſdiction, where he could not have 
the four knights to make the view (which was ſometimes done by the king's 
writ) ; if the tenant put himſelf on the great aſſiſe; all theſe, and an infini- 
tude of other matters, were cauſes of removal, as producing a failure of 
juſtice. The method of proceeding in the lord's court was different in dif- 
ferent places; only in praying a view, vouching to warranty, and ſometimes. 
in excepting and waging duel, and in ſome other matters, the courſe of the 
king's court was obſerved (59. 


Wu the officer, or ſerjeant ſent by the ſheriff had atteſted in the Feen 
court, that there was a failure of juſtice in the lord's court (and the officer's 


report in this point was a record), then the demandant pray ed the judgment 


of the court thereon; and accordingly the tenant was cammanded to be ſum- 
5 moned 
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moned to anſwer at the next county court; at which time they might either 
appear, or efloin themſelves. If the demandant appeared, but the tenant did 
not; then, upon the ſummoner atteſting the ſummons, he was proceeded 
againſt for the default according to the cuſtom of different counties, either 
by caption of the land into the king's hands, or otherwiſe, The cuſtom in 
the county of Lancaſter, which is ſaid, too, to have been approved by the 
famous Pateſbull, was this: he was ſummoned twice, and if he did not then 
appear, and the ſummons was proved, the judgment of the court was, quod ca- 
piatur parvum nampium on the land, in name of a diſtreſs, and the tenant was 
ſummoned a third time to appear at the third county; and if he did not 
then come, the judgment was, quòd capiatur magnum nampium, that is, the 
averia and chattels, double the firſt, by way of afforcing the diſtreſs, and 
the tenant was ſummoned a fourth time ; when, if he did not come, there was 
a capiatur terra into the king's hands, and a fifth ſummons ; and if he ap- 


peared not, nor replevied the land, the demandant had Judgment to recover 
ſeiſin by default (a). | 


WaiLE the ſuit was in the county court, if a perſon was vouched to war- 


ranty, that court could not ſummon the warrantor, but recourſe was had 


to the king's writ de warrantid, which commanded the perſon to warrant | 


the land in queſtion in the county; et niſi fecerit, quod it in adventu juſticiariorum, 
Sc. : fo that, if he did not enter into the warranty in the county, day was 
given to all the parties before the juſtices in itinere, where the plea of war- 
ranty Kas determined, and then the principal ſuit was remanded back to the 
county court, if the juſtices ſo pleaſed; tho' that, as well as the warranty, 


might, if they pleaſed, be determined before them dz gail, without any 


writ of pone (b). 


I, the tenant put himſelf . upon the great aſſiſe, a day was given to the 
next county; and, in the mean time, he applied for a writ of peace till the 


coming of the juſtices at the next aſſiſe; which writ he was to obtain in per- 


ſon, as he was to make oath that he was tenant, and had put himſelf on 
the aſſiſe. The writ of peace, the prohibition to the ſheriff, that for ſum- 
moning the knights, and the aſſiſe, were much the ſame as in Glanville's 
time, both in the words and the practice of them; only the) Jurors were to 
appear coram juſticiariis ad primam affiſam, Sc. (c). 


SHOULD a ſuit be removed by pone from the ſheriff's court to the court 


above in the interval, before the warrantor appeared Nahen the juſtices iti- 


@) Bra, 299; % id. 331. cc Ibid. 331, 331. b. 332. 
4 Tot JO neraut, 
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actions. 


„ ren n 
nerant, there was, however, no mention of the warranty in the writ of pone; 
but after the uſual eſſoins and delays, the demandant counted afreſh, from 
the day in which the vouching was in the county; and ſo the tenant was 


obliged to vouch again, and the day appointed before the juſtices itinerant 
became void (a). 


A wa lr of pone was rarely granted on the prayer of the tenant, except br 
ſome ſpecial reaſon, which was always to be expreſſed in the writ; as thus: 
Pone ad petitipnem tenentis ed quòd agit in partibus tranſmarinis, &c. loquelam, que 
eſt, &c. If the tenant could not appear; if the demandant was related to, or a 
ſervant or friend to, the ſheriff; if he was very powerful in the county, or 
was ſheriff himſelf ; all theſe were good cauſes for the tenant to remove the 
ſuit. There were ſome caſes in which the demandant was obliged to re- 
move the ſuit, on account of the privilege of the tenant ; as where he was 
a Templar or Hoſpitaller, or any other deſcription of perſons who had the 
privilege of anſwering to no ſuit, except coram rege, vel ejus capitali juſticiario. 
There were caſes of necefſity, in which alſo the ſuit was to be removed; as 
where baſtardy was objected, or any thing elſe which the county could not 
legally decide or try (5). 

In the ſame manner were ſuits removed from the county and court baron 


to the juſtices in itinere. There was allo another cauſe of removal from the 


county court. This was on account of a falſe judgment; in which caſe, like- 
Wiſe, the removal was by pone (c). e 

We the ſuit was thus removed by pore, the tenant was to be finimoned 
to appear. The ſummons of the tenant is treated of by Glanville. Some 
few things may be added to render his account more ſatisfactory, as well as 
to give a comparative view of procels in general, whether in actions real, 
perſonal, or mixed. 

Tut moſt common proceſs in uſe was the ſummons ; and after that, in 


' ſome caſes, there followed either a caption into the king's hands for default, 


or an attachment, according to the nature of the action. Another proceſs was, 
a command or precept of the king, without any other ſummons, guod fit coram 
eo reſponſurus, or facturus, Ic. or that he ſhould have ſuch a one there, ad 


reſpondendum, or faciendum. There was another, commanding the ſheriff, quod 


faciat venire, or quod aitachiet, or quod habeat corpus, or quod ita attachiet, quod fit 


ſecurus babendi corpus. Many of theſe have been noticed in the foregoing account 


of proceedings. We ſhall now ſpeak more particularly of the ſummons, which 


(a) Bratt, 333. (5) Ibid, 332. (c) Ibid, 
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was the uſual proceſs in real actions, as well thoſe that were poſſeſſory as thoſe 
that concerned the Proprietas ; N. and alſo in perſonal actions, in matters of con- 
tract, or for any injury. 
AGAIN, a ſummons was either general or common; or it was /pecia/. There 
was a general ſummons before the eyre was held ; and this was to be in ſome 
very public place; and it might be followed by effoins, to excuſe the abſence 
of thoſe who ought to attend. A ſpecial ſummons was in ſome particular 
action, to which if a perſon did not appear, he would be 1 in default, altho! 
he was effoined upon the general ſummons (a). 
Wuar we have to ſay will be chiefly confined to a ſpecial ſummons. If 
the party could be found, wherever it was, he might be ſummoned ;, tho? 
if the ſummoners could not find him at his own houſe, they needed not ſeck 
him further : the ſummons might be ſhewn to his family, if he was not at 
home. If he had more houſes than one in the county, the ſummons was to 
be at that where he moſtly lived, or had the moſt ſubſtance : if he had no 
houſe nor demeſne, it was to be at his fee. A ſummons might be iſſued 
not only in the name of the king, but of any of his juſtices who had a juriſ- 
diction delegated to them to adminiſter juſtice. The ſummoners were to be 
at leaſt two in number, who were to teſtify before the court that they exe- 
cuted the ſummons, A ſummons ought always to be ſerved fifteen days 
before the day on which the party ſummoned was to appear : and if there 


juſtitia pepoudrons. Again, on the, other hand, ſometimes a longer time 


lengthened according to the length of ſuch journey. 
Bor the proper and legal ſummons was fifteen days before the appear- 


his journey, or even cùm iter arripuerit, when he was juſt ſet out, or if he was. 
not found within the county, the ſummons was not binding (c); for a man 


but only from thoſe who had a proper authority, 


(4a) Bra. 333. (3) Ibid, 333. b. 334 (e) Ibid, 336. b. 
ET © bb 155 5 Wu 


were fewer days, the ſummons was illegal, unleſs in ſome particular caſes 
where diſpatch was required; as where churches were vacant ; when 
the parties were living in the county where the eyre was; in caſes 
where merchants were concerned, who were entitled to what Bracton calls 


was allowed for ſummoning, as on account of a journey; and the time was. 
ance (3). A ſummons was illegal, if it was made only by one ſummoner; 3 


or if the ſummons was made by falſe ſummoners, and not by the ſheriff and 
his bailiffs. Again, if it was made when the tenant was beyond ſea, or upon 
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Warn the tenant appeared, he might object any of the above cauſes of 
exception againſt the ſummons. If he did not appear at the day of the 
ſummons, and the ſheriff did not return the writ, recourſe muſt be had to 
another writ, that being now out of date; but if the ſheriff had returned the 


writ, then, on account of the tenant's default, if it was in a real action, his 


land was taken, as in Glanville's time: but the writ on this occafion was noiv 
called magnum cape; and if after the firſt caption he failed appearing at ano- 
ther day, he loſt his ſeifin, for there was another caption of the land by force 
of a writ which was called a parvum cape ; and ſo in all defaults after the firft 
appearance the caption was always made by paroum cape, which was the caſe 
in which Glanville ſays he could not replevy it (a). Thus, whereas in 
Glanville's time the caption was not till the renant had been fummoned three 
times, it was now after the firſt ſummons that the. magnum cape iſſued. 

Tax conſequence. of ſuch default might be prevented by an effoin: The 
eſfloins wete the ſame as thoſe mentioned by Glanville ; only the order and 
conduct of them was now mote accurately determined. The eflbin de mals 
veniendi was often followed by that de malo lefti ; and after a perſon had had 
one or both theſe, he could not legally remove himſelf out of the realm, and 
caſt the eſſoin de ultra mare. The eſſoin de ultra mare was of different ſorts ; 
as de ultra mare and citra mare Græcorum; which were never leſs, tho' ſometimes 
more than forty days: and in the before-mentioned eſſoins within the King- 
dom, tho' they procured never lefs than fifteen days abſence, they, according 
to circumſtances, obtained ſometimes more. However (to. return to the 
order of eſſoins), when a perſon had caſt the effoin de ultra mare, he might 


follow it up with that de malo veniendi, and that de malo [ei ; but when he 


had caſt the eſſoin de ultra mare fimpliciter, he could not afterwards have that 
de ultra mare ad Terram Sanftam, that being the moſt diſtant of all eſſoins; for 
the rule was, approximare peſſunt regno cum fuerimt implacitati, elongare autem 
non. The eſſoin de ſervitio domini regis might cc come before or after that ds mals 
veniendi (6). | 

Tux eſſoin de malo I:8i was that which ofteneſt occurred, and a great deal 


of learning there was concerning it. The time obtained thereby was a year 


and a day. It was a rule, that where the duel or great aſſiſe might be, there 
this eſſoin would lie; but in no other action (e). The eſſoin uſed to be en- 
tered on the roll, as other ſteps in the cauſe, and they begun by putting the 
county in the margin; which it ſeems was done alſo 1 in the commencement 


8. | * 


(a) Vid. ante, IS Bract. 334. b. 335. © Ibid. 338. Tit 1 75 © Ibid. 344» "By | 
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of all records whatſoever (a). After this eſſoin was caſt, the party was PART 1. 
to obſerve it rigidly. Bracton directs, that decindtus, et fine braccis, et diſ- CHAP. v. 
calceatus ſe tenere debet in lecto (b) : if he was found wandering about wygxry III. 
the country, it was a breach of his eſſoin, he might be taken by the adverſe 

party, and he would loſe his land as a defaulter (c). When he was reco- 

vered from his languor, he was to proceed to keep his day in court ; he was 

not to delay one night after he aroſe from his bed, but was to go, by reaſonable 

Journeys, to the Tower of London ; in doing which he was not to exceed the laſt 

day of the natural year (d). He was to preſent himſelf to the Conſtable of the 

Tower, whoſe bufineſs it was to record the appearance of ſuch perſons ;-but ſhould 

the tenant appear and not the demandant, and he prayed judgment of ſuch default, 

this was referred to the bench at Weſtminſter to give judgment. This giving 

of days at the Tower was, becauſe there was always a perſon there to receive 

their appearance, which in the courts: could only be in term-time. It was 


the Conſtable's office to give days to ſuch parties in the bench (e). 

Tut remaining ſteps of proceeding in a writ of right relate to defaults, 
the counting upon the writ, the demanding a view, the vouching to warranty, 
and laſtly, the pleading therein; all which (except pleading) having been 
treated very fully in a former part of this work (f), it would, perhaps, be 
thought an unneceſſary copiouſneſs to enter upon it again: and tho'it is true, 
that this part of our law had received as great acceſſions, and run into as mi- 

nute refinement, as any other; yet the very particular way in which the pre- 
ceding actions have been treated, contribute tg render it leſs requiſite to di- 
late upon this; the alterations and courſe of proceeding being nearly of a 
fimilar kind. 

We have now diſmiſſed the ſubject of real 8 thro? all their parts of perſonal 
and kinds. It remains to ſay ſomething on the proceſs in actions perſonal, ens. 
Theſe, like real actions, were commenced by ſummons; but if a defendant 
omitted to appear upon a lawful ſummons, the contempt was treated in a 
different manner; that is, by attachment, as appeared in Glanville's time (g); 
and perſonal actions differed likewiſe in their proceſs, according to circum- 

ſtances. In ſome cauſes, which from their nature would not bear delay; as 
where the ſubject was the fruits of the earth, and the like, which were periſh- 


able; the ſolennitas attachiamentorum, as it was called, was diſpenſed with (+) : 
ſo again, where a lapſe of a benefice was apprehended, or here the injury 


() Bradt. 349. (3) Ibid. 357. b. (c) Ibid. 358. (4) bid. 359. 


(e) Ibid, 360. b. 361. (7) Vide ante, from 101. to 110, (3) Vide ante, 99. (5) Bract. 439. 
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was very atrocious, or the plaintiff deſerved a particular reſpect or privi- 
lege; as noble perſons, or merchants who were continually leaving the king- 
dom. But in perſonal actions which did not require this particular haſte, if 
the defendant did not appear to the ſummons (as there could be no judg- 
ment againſt him before he had anſwered), and the plaintiff offered himſelf in 
court the firſt, ſecond, third, and fourth day, he was not to be waited for any 
longer; but, whether the ſummons was proyed or not, ſo as it was not open]y 
denied, he was to be attached by pledges. Upon which the entry on the roll 
was thus: A. obtulit ſe quarto die verſus B. de placito; then the ſubſtance of the 


writ was added; and it went on, et B. non ventt, et ſummonitus, &c. Fudicium, 


Atlachietur quad fit ad, Sc. The writ of attachment was, Pone per vadium et 
ſalvos plegios B. quod fit coram, &c. ad reſpondendum de placito; and then follow- 
ed the ſubſtance of the writ as upon the roll. The following inſtances of 
ſuch entries upon the roll are given by Bracton: De placito quare non tenet ei 
conventionem inter eos faftam, or finem inter eos fattum de, 3c. —De placito quod 
warrantizat ei tantam terram cum pertinentiis, &c. — De placito quare non facit ei 
conſuetudinem et certa ſervitia, que facere ei debet, &c.— De placito quod reddat ei 
tantam pecuniam quam ei debet et injuſtè detinet, Sc. — De placito quare idem B. 
fimul cum aliis venit ad domum ſuam, et ibi did ſuch a treſpaſs, contra pacem no- 
tram; and ſo the attachment purſued the nature of the original writ; and at 
the end was added this clauſe, ad aſtendendum quare non fuit coram, &c. ſicut ſum- 
monitus fuit : or if he had effoined himſelf to a particular day, then, ad often- 
dendum quare non ſervauit diem fibi datum per eſſoniatorem ſuum, Sc.; to which 
he was to anſwer before he anſwered to the principal point ; and if he could 
not excuſe himſelf, he was to be in miſericordid for his default. 
Ir he did not appear after this firſt attachment, then, upon the plaintiff 
offering himſelf, he was to be attached by better pledges, to anſwer on 
another day: this was called aforciamentum plegiorum; and was in the nature 


of diſtreſs for ſervice, where, if the party appeared not at the firſt diſtreſs, 


more cattle were taken pro aforciamento diſtrictionis (a). The entry on this 
occaſion was, A. obtulit ſe quarto die verſus B. de placito, &c. as before, et B. 
non venit, et alias fecit defaltam poſtquam fuit ſummonitus ; et ita, quod attachiatus 
tunc fuit per C. et D. Judicium, Pouatur per meliores plegios quod fit, Sc. upon 
which there iſſued a ſecond attachment, in which was likewiſe contained a 
ſummons againſt the former pledges, to ſhew cauſe why they did not produce 


the defendant, as they had engaged to do. If neither the defendant nor 


3 | 7 e pledges 
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pledges appeared to this writ, all the pledges were in miſericordid, and not 
the defendant; but then all the defaults fell upon the perſon of the plaintiff, 
as if he had found no pledges at all, and a writ iſſued, quòd fit ad audiendum 
judicium ſuum de pluribus defaltis ; and from that day all aforcement of pledges 
ceaſed, If the defendant appeared after the ſecond attachment, then only 
the firſt (and not the ſecond) pledges were to be amerced, unleſs they ſhewed 
cauſe why they did not produce him at the firſt attachment. However, tho' 
the defendant was not to be amerced, but ſummoned to hear judgment on his 
defaults, yet Bracton thinks it was otherwiſe in regard to a plaintiff who had 
found pledges de proſequendo, and did not proſecute his ſuit ; for they were all 
to be amerced, as well the principal as the pledges. 


Ir, at the firſt day of ſummons and attachment, neither defendant nor 
plaintiff appeared, the plaintiff did not however loſe his writ, When the de- 


fendant had been attached by better pledges, and did not come'to his day, nor 


within the fourth day, and the plaintiff did (a), the entry was thus: A. obtulit 
ſe quarto die verſus B. et B. non venit, &c. et plures fecit defaltas, ita qudd primd 
altachiatus fuit per C. et D. et ſecunds per E. et F. et ided omnes plegii in miſeri- 
cordid; and then the proceſs above alluded to iſſued againſt the defendant, com- 
manding the ſheriff, guòd habeas coram, &c. corpus B. ad reſpondendum A. de 
placito, Sc. ad audiendum judicium ſuum de pluribus defaltis, Ic. If he came at 
the day and could not ſave his defaults, he was to be amerced for them, and 


then to anſwer to the action. If he did not appear, but concealed himſelf, or, 


as they called it, latitaverit, and could not be found; or had removed himſelf 
out of the county, ſo that the ſheriff returned he was not to be found in his 
bailiwick ; then the entry was thus: A. oblulit ſe quarto die verſus B. de placito, 
as before, et B. non venit, et plures fecit defaltas, ita quod preceptum fuit vice- 


comiti, qudd haberet corpus eius; et vicecomes mandavit, quod non fuit Inventus in 


ballivd ſud, et ided vicecomes diſtringat eum per omnes terras et catalla, quad fit ad, 
Sc. Upon which there iflued a writ of diſtringas, to take his goods and chat- 
tels into the king s hands. If he did not appear to this writ, his default was 
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puniſhed by another writ. of 4; ;ftringas aggravating the diſtreſs, and command- 


ing the ſheriff to diſtrain all his lands and goods, er quod it it ſecurus babendi corpus 


eyus at another day. If he ſtill made default, the next diſtringas was, ita quod 


nec "oe, nec. aliquis pro eo nec per ipſum manum apponat i in terris, fmenencir, 
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Bladis, nec in aliis catallis. If he ſtill made default, the next diſtringas was, 
qued capiat omnes terras, et omnia catalla in manum domini regis, et capta in ma- 
num domini regis detineat, quoiiſque dominus rex aliud inde præciperit, et quod de 
exitibus reſpondeat domino regi : and beyond this there was no further diſtreſs 
Der lerras et catalla. 
Wuar ſtep was to be taken by che plaintiff — had ſuffered all theſe 


delays? for it was hard that he ſhould loſe the effect of his ſuit. Here 
Bracton thinks, there was a difference between actions upon a contract for a 


ſum of money, and for a treſpaſs. In the former, he thought it would be 
right to adjudge to the plaintiff a ſeiſin of the chattels to the amount of his 
demand, and to give him a day, and ſummon the defendant; when, if he ap- 
peared, the chattels ſhould be reſtored, upon his anſwering to the action: if 


he did not appear, he ſhould not be heard upon the matter, but the plaintiff 


ſhould become rightful owner thereof. But if it was an action of treſpaſs (a), 
then he thought the juſtices ſhould eſtimate the damage ſuſtained; and the 
rents and chattels of the fugitive being valued, there ſhould be taken into the 
King's hands to the amount of the damage, as a e on the de- 
fendant. | 


Howeven, ſhould te defendant not be na, nor have any land « or. dem, 


he did not wholly eſcape the reſentment of offended juſtice; for Whether it 
was an action for money, or a treſpaſs, the defendant was to be demanded 
from county to county, at the ſuit of the plaintiff, till he was outlawed. Bur 


perſons ſo outlawed were not, upon their return, or being taken, to loſe life 
or limb, as thoſe outlawed for crimes; but were condemned to: Perret im- 
priſonment, or to abjure the realm. | ob 


Ir ſometimes happened that the ſheriff did not execute the attachment, | 
nor ſend back the writ ; and then, upon the plaintiff offering Rimſelf, the 
entry was thus : A. obtulit ſe quarto die verſus B. de Placito, Sc. et B. non vent, 
et præceptum fuit vicecomiti, quod altachiaret eum, quod Met ad talem diem, et he 
vicecomes inde nibil fecit, nec Breve quod ei inde venit, miſe ; et ideò præceptum et 
vicecomiti, ficut alias, quòd attachiaret eum, quod ſit ad, &c. et quad ipſe vicecomes 
fit ibi auditurus judicium ſuum de hoc quod prædictum, Sc. non attachiavit, 1 nec breve 
quod ei inde venit, miſit, fut ei preceptum Fuit. Upon which there ifſued P 


alids attachment: Pr. ecipimus 1ibi, ficut ALIAS ſibi præceptrimus, Sc. (8). 


che ſheriff did nothing upon this writ, nor ſhewed any ſcifficient Wor ts 15 


(a) Bract. 440. b. 4b) Ibid. 441. 
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was amerced for his contempt, and was commanded a third time to attach 
the party Præcipimus tibi, ſicut sps praceperimus, Cc. 

SOMETIMES the ſheriff ſent an excuſe for not executing the writ. He would 
ſometimes return, that the writ came too late to be executed; that the party 
was not to be found in his bailiwick ; that he was wandering from county to 
county, and had no certain reſidence ; that he had no lands or chattels by 
which he might be diſtrained ; and many other excuſes might be feigned. 
Again, ſhould the ſheriff err in the ſort of attachment; as when he was to take 
pledges, ſhould. he make a diſtreſs ; or, inſtead of taking the body, ſhould 
he admit him to bail; in all ſuch. caſes, it was uſual to make an entry of the 
return, and to ſpecify, it in the writ that iſſued in conſequence: thereof: as 
for inſtance, Et B. non venit, et vicecomes mandavit, quod. non attachiavit eum, 
quia recepit breve tam tarde qudd præceptum domini regis exequi non potuit : and 
if it was proved that he received the writ in the county, or in good time, and 


might haye executed it, the record went on, Et teſtatum eſt, quod iſtud recepit 


ſatis tempeſtivè (or, in comitatu ubi allachiandus præſens fuit), et ideò precipiaiur 
gudd, Sc. Upon which a writ iſſued, commanding him to attach the party (a), 
and appear himſelf to anſwer for his default ; and if he failed in either, he 
was in miſericordid. A ſheriff was ſometimes. excuſable for not executing 
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proceſs by reaſon of ſome liberty which he could not enter, becauſe the lord 


thereof had the retorna breviam therein. In ſuch caſe, the ſheriff was to com- 
mand the bailiff of the liberty to execute it; and if he did not do it, the ſheriff 
was excuſable before the juſtices, by making a return, quad præcepium eſt 
ballivis : and when the bailiff failed in doing his duty, the ſheriff was then 
commanded not to omit doing it by reaſon of that liberty; by which ſpecial 
warrant the ſheriff had an authority which did not generally belong to him. 
The entry upon the record was, Et vicecomes mandavit, quod grecepit ballivis 
libertalis et ipfi nibil inde fecerunt, et ided præceptum fuis vicecomiti, quod NON 

OMITTAT PROPTER LIBERTATEM gin, Cc. and there iſſued a writ quod non 
omittas, whether it was attachment, diſtringas, habeas corpus, or whatever the 
veceſſary proceſs might be, by which alſo the bailiff of ye Aeg, was ſum- 
moned to ſhew cauſe for his neglect (0. 1 

Ir the ſheriff was reſiſted in the execution of 9 writ t by the bailiff or 

lord of the franchiſe, there iſſued another non omittas, with a clauſe authoriz- 

ing him to go, with ſome ſufficient knights and free men. of the county, and 

take the bodies of ſuch as reſiſted him, and keep them in Wes till the 
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King's pleaſure was known concerning them : the lord of the Merry was like. 


wiſe attached to appear and anſwer for the offence; and if he could not deny 
it, his liberty was ſeiſed into the king's hands for the abuſe of it. 

A $neR1FF might ſay that the perſon was a clerk, and claimed the privi- 
lege of a clerk not to find pledges, and that he had no lay fee by which he 
might be diſtrained. As the king could not proceed againſt a clerk, par. 
ticularly in offences and treſpaſſes, there was no remedy but to reſort to the 
archbiſhop, biſhop, or other in whoſe dioceſe the perſon to be attached re- 
fided, or had an eccleſiaſtical benefice, and require him, quod faciat, Ec. clericum 
venire (a). If the biſhop neglected to obey this writ, he was ſummoned to 
anſwer for his default; to which if he made no appearance, there run againſt 


him all the /olennitas attachiamentorum, as in other diſtreſſes, and he was im- 


mediately diſtrained by his barony (5) : and if neither the biſhop appeared 
nor the clerk, then they proceeded by judgment of rhe court againſt the 
clerk, who was arreſted and detained till he was demanded by the biſhop. At 
any rate, it was expected, a biſhop, who held a barony of the crown, ſhould 
obey the king's writs ; and if a clerk did not appear, the biſhop might bring 
or ſend an excuſe, why he had not the clerk according to the requiſition of 


the writ; to whom he might ſay, that he had no benefice in his dioceſe by 


which he might be diſtrained ; or if he had a benefice, he might ſay, that 
he was a ſtudent at Paris beyond the ſea, that he did his utmoſt in ſequeſtering 
him by his prebend and other benefices, and could do no more in the way of 
compulſion. This would be a complete juſtification for the biſhop, and 
all proceſs would ceaſe till the clerk returned, and could be taken ; and then, 
if the biſhop omitted, the ſheriff might proceed as above mentioned (c). 

Ir was ſaid before, that in ſome perſonal actions the ſolennitas attachiamen- 
torum was not to be obſerved, and this was in ſeveral caſes of privitege ; as 


where the party was a cruſader or a merchant, whoſe affairs demanded dif” 


patch: then, again, in caſes of urgent neceſſity ; as in aſſiſes of laſt preſen- 


tation, quare impedit, and non permittit, where there might be a lapſe of fix 


months. Again, where the ſubject in conteſt was a periſhable article, as ripe 
fruit; or, in an action of treſpaſs, where the injury was atrocious, and againſt 
the king's peace; and ſo according to the quality of the perſon injured, as 
the king, queen, or their children, brothers, ſiſters, or any of their relations 


or kin; in any of the above caſes, it was uſual, in the firſt inftance; to have 


a writ to the ſheriff, quod babeat corpus, &c. ad Waun but this writ 


6e) Brad. 442. be (3) Ibid. 443 bet © 1bid. 463+ M 
53 | against 
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againſt the body, inſtead of the clauſe ad audiendum judicium de pluribus defaltis 
(which would have been abſurd), had one, containing the cauſe wherefore the 
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formality of attachment was diſpenſed with; as, Præcipimus tibi, quod omni oc- HEN NV III. 


cofrone & dilatione poſipofita propter privilegium mercatcrum, quorum placitum in- 
ſtantiam defiderat, habeas, Sc. and ſo in the like caſes. But, notwithſtanding 


this intention to avoid delays, the defendant nught have an eſſoin de malo ve- 
niendi, before he appeared (a). In capital caſes, there was no attachment; 
but any one, with or without a precept, might arreſt ſuch an offender (5). 

In mixt actions, as thoſe for dividing a common de proparte fororum, of 
partition, and the like, the uſual proceſs was, TED real, as in real actions, 
and not diſtreſs perſonal. | 

Tnus far Bracton ſpeaks of the commencement of mixed and perſonal 


actions; but, notwithſtanding the full manner in which he has treated the 
whole proceedings in real actions, he leaves theſe without any further diſ- 


cuſſion. 'The ſmall proportion that perſonal property bore to real, in theſe 
days, might be a reaſon for the ſmall ſpace he has allowed to the remedies 
provided for the recovery of it. Confiſtently with the inferior conſideration in 
which perſonal property was held, it is probable, that the nature of perſonal 
actions had not been much refined upon: we ſhall ſee, in the following part 
of this Hiſtory, how they gradually grew into notice, and at length became 
equally i important with real actions. | 


(a) Bratt, 444» 00 Ibid. 444. b. 
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by 


HAT has been faid of our criminal law wi the 1 of Henry II. 
was confined to ſuch pleas as related to the king's crown and dig- 
nity. We ſhall now be enabled to treat more fully of this ſubject, in all its 
parts. As criminal juſtice was moſt commonly adminiſtered in the country 
before the juſtices itinerant, it may be proper to give ſome account of the 
courſe of proceeding there; after which we may go on to the conſideration of 
crimes, as to their nature and puniſhment ; with the method of purſuing and 


proſecuting offenders, from the time of the fact committed to their condem- 
nation in court. 


Pzxvious to the coming of the juſtices itinerant, there iſſued a general 


ſummons, as was before ſaid (a), for all perſons to attend at a certain place 


and time; which time ſhould contain at leaſt fifteen gays from the procla- 
mation of the ſummons. When the juſtices came, the firſt ſtep to be 
taken, was to read the writs or commiſſions under which they derived their 


(a) Vad, ante, 293. 
bs autho- 
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authority. After this, if the juſtices pleaſed, one of them: Petz as Bracton PART I. 
ſays, major et diſcretior, was openly to propound the occaſion of their coming, CHAP. VI. 
to enlarge upon the utility of the inſtitution of iters, and the benefits that HE NR VIII. 
followed from keeping peace and good order: they were particularly to 
ſpeak of the violation of juſtice committed by murderers, robbers, and -bur- 
glars; and inform the whole aſſembly that the king commanded all his liege 
ſubjects, by their faith, and as they would preſerve their own property, to 
give every advice and aſſiſtance to repreſs the above and ſimilar offences. 
AFTER this, ſays Bracton, the juſtices were to withdraw into ſome private 
place; and calling to them four, or fix, or more of the majores comitatus, who 
were called buſones comitatiis, on whom the reſt depended and were governed, 
they were to talk to them; and ſhew ho proviſion was made by the king and 
his council for all perſons, as well knights as others, being fifteen years of 
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age, to make oath that they would not harbour any outlaws, murderers, by 
robbers, or burglars, nor collude with thoſe who did; and if they knew of [ A 
any, that they would cauſe them to be attached, and report it to the ſheriff | 4 


and his bailiffs ; and that they would follow every hue and cry with their 
family and men; that they would arreft all ſuſpected perſons, without wait- 


ing for the mandate-of the juſtices or ſheriff, and make report to the juſtices or 
ſheriff of what they had done: they were to ſwear all this; and moreover, 
that if a perſon came into a town to buy victuals which were ſuſpected to be 
for the maintenance of malefactors, they would arreſt the party, and deliver 
him to the juſtices or ſheriff; and that they themſelves would not receive any 
ſtranger into their houſes by night; ; or, if they did, that they would not 
permit him to go before it was broad. day, and then, Nen the teſtimony of | : 
three or four neighbours (a). | 
Ard this conference with the principal people * * e the juſtices, 
we may ſuppoſe, returned into the open court, to attend to the reſt of the 
bufineſs. The next ſtep was the calling over the ſerjeants and bailiffs of 
hundreds, and then each was to ſwear to chuſe out of every hundred four 
knights, who were to come immediately before the juſtices, and make oath, 
that they would ele& twelve knights ; or, if they could not be had, twelve 
liberos et legales homines, who were no appellors, nor appealed, nor ſuſpected 
of breach of the peace, or the death of a man, or other offence, and ſuch 
who were well fitted for expediting the king's buſineſs on that occaſion. The 2 
names of theſe Wore were e immediately to be inſorted' ina l which "es . 
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The jury. 
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to be delivered to the juſtices. When the twelve appeared, one of them took 


CHAP. vi the following oath: “ Hear this, ye juſtices, that 1 will ſpeak the truth of 
BENRY III. © that which vou ſhall command me on the part of our lord the king ; nor 


© will I, for an thing, omit ſo to do, according to my ability, ſo help me 
God, 44. bah holy goſpels; after which, every one was to ſwear ſepa- 
rately for himſelf, &« That oath which John has here taken, I will keep on 
«© my part, ſo help me God, and theſe holy goſpels.” When they had all 
ſworn in the above manner, the capitula itineris were read to them in order; 
and when that was gone thro", then they were told that they were to Aer 
in their verdict, ſeparately and distinctly, upon every article thereof, and 
were to have their anſwer there at a certain day, Beſides this, they were to 
be told, privately, that if any knew of à ſuſpected perſon in his hundred, 
he ſhould inſtantly take him, if he could be found; if not, their names 
were to be privately conveyed to the juſtices, in a ſchedule (that they might 
not have notice to eſcape); upon which the ſheriff would be commanded o 
take them, and bring them before the juſtices. in 


TRESsE articles of 1 inquiry, called the capitula itineris, were not always the 
ſame, bit differed as times or places required. We have before given ſome 
fpecimens of the capitula in the preceding reign (a); the following are the 
articles of inquiry in the time of Bracton. The firſt was of the old pleas of 
the crown, begun before the former juſtices, but not determined; then of the 
new pleas of the crown that had ariſen fince (for ſuch as had happened before 
the former iter, and had not been proſecuted; could not bow be inquired 
of; and ſhould any one be charged with an old crime, he might plead ſuch 
matter in diſcharge of himſelf); of the perjury of jurors at a ſormer iter; of 
thoſe in miſericordid regis, but who had not been yet amerced; of the king's 
wards, his vacant churches ; his eſtreats; | his ſerjeanties; and purpreſtures . 

on his land; of meaſures and weights; of ſheriffs and other bailiffs who 
held pleas of the crown; of uſurers deceaſed/and! their chattels; of the 
chattels of Jews killed; of counterfciters of the coin; of burglars, fugitives, 
outlaws ; of thoſe who bad not made ſuit after offenders; of new pretended 
cuſtoms; of rewards for releaſing diſtreſſes; of thoſe who held plea of provors 
without lawful authority; of cfeape'sf thieves'; of wreck; of offenders in 
parks; de rapinis & ' prifis ; of thoſe who, having no liberty, obſtructed the 5 
entrance of bailiffs on their land; of bailiffs and ſheriffs giving favour, or 
holding plea de velito namio without the king's writ, or fomenting ſuits, or 
taking bribes; of hundreds lett to farm, and their value; of ſheriffs and 
bailiffs diſcharging on pledges perſons charged with the death on a man 


| | 14 Vid. ante, 157» | 'F. | 1 | 111 | 1 4 
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for money, or impriſoning thoſe indicted of larteny who were vy law PART . 
repleviable, ot raifing amercements, or making unlawful diſtreſſes; of CHAP. vl. 
ſuch who did not produce thoſe they had been pledge for before the juſtices; HEN RV III. 
of warrens raiſed without lawful authority; of treaſure trove ; of felons 
hanged, and the value of their lands and goods. Theſe ſeem to have been the 
principal and moſt uſual anticles” to be enquired of by the * at this 
time (a). 4 

HavinG thus 0e the manner in which buſineſs was s begun i in the eyre, 
we ſhall for the preſent take leave of it, and confider the nature of crimes 
and the courſe of bringing criminals to juſtice. This will carry us to the in- 
ferior courts of the ſheriff and coroners, and at length bring us back to the 
eyre, where theſe matters were finally determined. 


Tux crime of læſe- majeſty contained in it ſeveral ſpecies of offence. One of leſe-majefty; 
of them had been before deſcribed by Glanville ; and was, when a perſon 

attempted any thing againſt the King's life, or to raiſe ſedition againſt | 

him, or in the army, tho' what was defigned was not brought to effect; and 

all thoſe who gave aid, counſel, or conſent thereto, were equally involved in 

the guilt. A charge of this kind might be brought by any one, even by an 

infant; but the party accuſed, in ſuch caſe, was to be attached till he came of 

age. However, the accuſor muſt himſelf be no offender; for if he was an 

acknowledged thief, or outlawed, or convicted or to be convicted of any fort 

of felony, he was not admitted to aceuſe another; nor were accomplices in 

the guilt ever admitted to bring a charge of læſe- majeſty. The law required 

an accuſation of this crime to be made with all expedition. A perſon who 

knew another to be guilty was to go inſtantly, ſays Bracton, to the king him- 
ſelf, if he could; or ſend, if he could not go, to ſome familiaris of the king, 
and relate the whole matter. This was to be done inſtantly ; for he was not, 
ſays Bracton, to ſtay two nights nor two days in one place, nor to attend the 
moſt urgent bufineſs of his own ; he was hardly permitted, fays he, to turn 
his head behind him; and the difembling the charge for a time, by filence, 

made him a fort of accomplice, and betrayer of the king; and, afterwards, 

ſhould he prefer his accuſation, he could not by law be heard, unleſs he 
could ſhew ſome very good reaſon for his delay (5). 


Ir this charge was made upon public fame, the loſs of life and the forfei- 
ture of his inheritance followed, as in caſe of an appeal ; tho' in Glanville's 


| @ ͤ «0 (% Ibid, 118. b. 
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time it ſeemed to have been otherwiſe (a). If the proſecution was. by an ap- 
pellor, he was to ſtate the' charge, with the time, hour, and place, and con- 


HENRY * clude, et hoc ego juxta conſiderationem curiæ diſrationare paratus ſum. Upon 


Who to judge 


this the duel was awarded, if the appellee ſimply denied the fact; but he 
might, if he pleaſed, make certain anſwers, which muſt be determined before 
the duel could be awarded. He might object any of the points before-men- 
tioned as requiſite to intitle a perſon to make the charge; to all which the 
appellor might reply, and the appeal, in Fay # manner, might}! be e 
ed on (2). 


Tux the queſtion was, who was to decide, aid fir in Joifgrazme upon this 
queſtion. It could not be the king, ſays Bracton, for then he would be both 
proſecutor and judge; nor his juſtices, for they repreſented him; therefore 
Bracton thinks, that the curia et pares were to be judges in all caſes of life and 
limb, and diſheriſon of the heir. This opinion of Bracton's was probably 
founded upon the proviſion of Magna Charta, Nullus liber homo, &c. diſſeifiatur, 
nec deſtruatur, &c. ſine judicio parium ſuorum, &c. The manner in which 
he gives his opinion is an evident mark of a different uſage. having ſubſiſted, 
and that it was not yet preciſely ſettled in what inſtances to recur to 
this judgment, or to be content with the ancient method, The re- 
mainder of this paſſage in our author, as it contains the opinion then 
entertained upon this point and the award of the duel, deſerves notice. 
There was to be a diſtinction according to the fact on which the appeal was 
grounded, whether it was felony or treſpaſs; for every treſpaſs, ſays he, is 
not felony, tho every felony contain in it a treſpaſs. If it was a felony, then 
the words of the appeal were to be weighed, and the matter examined into; 
as whether the appellee would wage the duel, or propound ſome of the points 
above- mentioned to bar the appeal; and if the duel had been waged with- 
out ſuch examination, it might be devadiatum,, or. retracted.: If it turned out 
to be rather a treſpaſs than a felony, the duel was barred 5 and then it was to 
be enquired of what degree the treſpaſs was. If it was levis, and induced. 
only a ſlight pecuniary penalty, the zuſtices might judge of it without the 
pares; but if it was gravis, and very near to that which would: have pro- 
duced a diſheriſon, and actually required a redemption to be, paid, there tue 
pares were to be afſaciated to the juſtices, leſt the king, N 1 or pes 
Juſtices, Without . 1 une une attor and 18250 Wh 4 


(a) Glanv, 14 üb. c. 1. Vide ante, 154. ji 009 bra. ug. @ Ibid, 109 = 
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„Ar a time when offences of 1zſe-majeſty were ſo undefined, and accuſations PART I. 
of that crime were large and general, it was almoſt always neceſſary to exa- CHAP. VI. 
mine the matter before it went to the decifion of the duel, to ſee whether it HENRY 1 LE, 
was a felony or a treſpaſs only (for either of thoſe might be an offence of læſe- 

majeſty), and whether that or ſome other was the proper mode of trial. And 

again, when it was concluded to be felony, and the forfeiture would be to 

the king, on account of the læſe- majeſty, and not to the lord, as in common 

felony ; it was a great moderation in the law to require that the king, or even 

his juſtices, ſhould not be judges therein, but that the pares of the court ſhould 

determine the matter; a moderation which, however, does not ſeem to have 

been the eſtabliſhed practice, without any deviation therefrom :- for the opi- 

nion is advanced by Bracton with a fort of apprehenfion that every one did 

not agree with him, ine præjudicio melioris ſententiæ (a). We ſee that læſe- 

majeſty was not the deſcription/of any ſpecific- offence, which was. attended 

with a puniſhment peculiar to itſelf; but only when it was alſo a felony, the 

forfeiture was then to the king, and not to the lord, 


AxoTHER ſpecies of læſe- majeſty, and that which, as it produced death, 
may be reckoned among the higher ſpecies, was the crimen falſi; at leaſt that 
ſort of falfification that affected the king's crown ; as falfifying the king's ſeal 
in figning charters or writs; or making charters or writs, and putting forged 
ſeals thereto, - Another oſſence which was a ſort of crimen faifi, and which 
affected the king's crown, and was follawed by death, was the making of falſe 

money, or clipping that which was good. This is the firſt, mention of con 
ing being conſidered as a crime of l=ſe-majeſty * > 

Tux fraudulent concealment of treaſure trove is conſidered by Bracton as 
a high preſumption againſt the King's crown and dignity : this was to be en- 
quired of by the country. Treaſure which was found in the earth without 
an owner, belonged to the king, as being nullius in bonis ;\ as was wreck of the 
ſea, or derelitum, which being thrown overboard; was abandoned by the owner; 
tho' wreek: more properly meant, what was caſt on ſhore after the deſtruction 
of a ſhip, where there appeared no marks by which the owner might be 
known, as à dog, or the like. There is no mention that an infringement of 
this royalty was conſidered as ba crime of leſe-majeſty; tho chat of treaſure 
trove was. It was conſidered as a bigh preſumption ;againſt the erown and 
dignity of the king, to violate any of the las ænaſtad and ſorm 10 (c) for the | 0 
public benefit of the realm; in which caſe there was 2 corporal puniſhment 
inflicted on the tranſtreſſor, as che pillory, or enen with a conſequent 
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Of hemicide, 


HISTORY OF THE 


infamy, antl ſometimes a pecuniary penalty and abjuration from the town 
where the offender lived, according to the diverſity of the offence, and pro- 


which had been violated (a). 


Tux crime of homicide partly concerned the king, whoſe peace was in- 
fringed, and partly, ſays Bratton, the perſon who was killed. Homicide 
might be committed from four cauſes; it might be ex juſtitid, neceſſitate, 
coſu, or voluntate. The firſt was, when any one was killed by ſentence of a 
court, and in the forms of law; which was ſo far from an offence, as to be 


% 


highly juſtifiable; tho' it became an offence, if the due order and courſe of 


things was not obſerved. Homicide by neceſſity was, when it was inevitably 
neceflary to kill the party to defend one's perſon: and property; for if the 
neceſſity was not inevitable, it was the guilt of homicide. Accidental ho- 
micide, or per infortunium, was, when a ſtone was thrown at a bird, or 
ſome other animal, and a perſon paſſing by unexpectedly was ſtruck and 


killed by it; or if a perſon was cutting down a tree, and it fell upon ſome- 


body. But here a diſtinction was made between a lawful and an unlawful 
act; as, if the ſtone was thrown towards a place where people were accuſtomed 
to frequent, or not; if the act was in the common courſe of things proper 
and lawful, as a maſter correcting his ſcholar; if a perſon when cutting down 
the tree, or the like, called out, and gave notice, in proper and reaſonable 
time, for a perſon to eſcape, or the maſter did not exceed the uſual bounds 

in puniſhing ; whatever was the event, no homicide could here be imputed; 
tho', if the act was unlawful, or he did not uſe a becoming diligence, it would 
be imputed as a crime. Voluntary homicide was, where any one, of certain 
knowledge, and by a premeditated aſſault, in anger, or hatred, or for gain, 
killed any one, nequiter & iu felonts, againſt the king's peace; This crime 
was ſometimes committed in the preſence of others, ſometimes wirhout any 


one ſeeing it, and then it was called murder. 


I was held, at this time, that if, after the faœtus v was Wed and ch | 
any thing was given to procure an abortion, it was homicide. If a quarrel 
enſued between ſeveral perſons, and one was killed, , tho” the perſon Who 
truck the blow was not known, yet they who held him while he was ſtruck, 
thoſe who came with a bad intention, and even thoſe who only came to coun» 


fl and aſſiſt, were all guilty of homicide; nor was he entirely guiltleſs who 


could bave woe the deceaſed "ow death, and would not Os Tr was | 


(a) Brad? 130, 1 Ibid. 120. b. TS (>) 
| 7 | held, 
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held, that an dnn and a mne be excuſed n 0 ho- PARTI 

micide (a). ar f 1 2 — vl. 
Ir was _ che if a/verfor nies a woman, nd ſo el e eee it HENRY S III. 

was homicide. If a man killed a thief by night, ſuppoſing he could not 

have ſaved himſelf without ſo doing, the party killing would not be liable 

to any puniſhment. If a perſon killed one who was a bamſoken, as they then 


called it, that is, a houſebreaker, and the killer was benen b. on His um 
he was not to be proſecuted (6). 074.0 


As a perſon committed felony yi Killing elde ſo wbb! he commit fe- 
lony in killing himfelf; and this was called felonia de ſeipſo. Thus if a perſon 
charged with a crime: as one taken for homicide, ot ii matufeſt theft, or out- 
lawed, or, in fhort, apprehended for any etime, and, thito* fear or its "conſe. 
quences, killed himſelf ; ſuch a perſon was not allowed to have an heir, but 
was conſidered as corrupted in blood, for it was taken as amounting, in 
effect, to a conviation'; but thoſe who laid” violent hands on themſelves, 
when under no charge for any offence, ! were not to forfeit their goods, like 
the former, unleſs the crime of which they + were accuſed would be puniſhed 
with death or baniſhm ent. ; Thus, fays Bracton, ſhould a any one XY him- 
ſelf, his heirs would not be difinherited, becauſe, as there was no precedent 
felony, there could not be a eofſttuctive cenviation : tho”, fays he (in con- 
tradiction, as it hould ſcem, to What WE before), 16h 9905 tlio dit, 
vel impatientid doloris, killed bimſelt, however bis mheritance might be fived, 
he yet forfeited his DW” 4 1 if a man in the endeavour t to do 
ſome hurt to another, killed himſelf, the felonious intention he meditated 
againſt another would be puniſhed in himſelf, and his inheritance wWas s by law 
forfeited. Should A madman or an infant commit any 275 76202 Ind 
were exempted from all forts of MOTO, unleſs - 2 5 <4 the ft 
his lucid intervals ( 60. . 

| Having ſaid thus much o the © crime of komicide, we Ow ake a a little The offize of 
digreſſion to examine the method directed by the law to be purſued on the 19 1 
death of a man, in order to bring the offenders to juſtice. The Principal 
agents in this were, the coroners, ' who were probably. ſo called, from the part 
they took in the proſecution of thoſe offences which Concerned the coronam regis. 

It was the duty of the coroners, as ſoon as they were called upon by, the king 8 
bailiff, or ſome good men of che country, to go to the deceaſed in all caſes of 
death, whether it was occafioned by a wound, by. t by wa rhy 
wy Bratt, 136. b. - (3); Ibid, 144 · 4 (e) Hd. 150. 
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accident, 


n 
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accident, or where: it was a ſudden death 3 and as they went thither, they 


CHAP, VE were to command the four, ſive, or fix next towns, to come before them, and 


— — 


YENRY-111: upon their oath make inquifition concerning che death, when required by the 


coroner: They were to enquire how the death happened, who were preſent, who 
were principals, who were any ways aſſiſting ot conſenting thereto : thoſe who 
were in. this manner found guilty were immediately, if preſent, to be deli- 
vered to the ſheriff, and committed to priſon; and all thoſe who were found 
in the houſe with the deceaſed, tho“ not guilty, were to be attached till the 
coming of the juſtices, and their names inrolled in the coroners rolls: if the 
body was found in a field, the finder, in like manner, was to be attached. 
They were to enquire. Whether the deceaſed. was known, where he lodged the 
laſt night, anq the hoſt and all his family were then likewiſe to be attached. 


If any one fled on account of the death, and was ſuſpected of being guilty, 


the coroners were to go to his houſe and enquire what chattels, corn, and 
lapd. he had, and, cauſe i it all to be appraiſed and deliyered to. the townſhip, 
which, was to anſwer for the value thereof before the juſtices. . After all 


this, the body might. be buried; and if it was buried without ſuch ; inqui- 


1 


fition and view of. the caroners, the whole townſhip was to be in miſericordid. 
If a perſon was drowned, the boat, out of which he. fell was to be.appraiſed ; 


Wh in all. caſes, the thing which was. che cauſa morgis, was to be. valued, as a 


id forfeited to che King. Even if the inquiſition did not find it to be 


cc, but ſudden or accidental death; yet the finder, with all, who were in 
bis company, was to be attached. t till the coming of the juſtices (ah., 


* 


Ir was the buſineſs of the coroners to make like inquiſition concerning 
treaſure trove. If any one was charged with being the finder, and a pre- 


| ſumption was raiſed by expenſive living, or otherwiſe, he was to be attached 
by four or fix pledges, and more, if they could be had. Again, in caſe of 


raptus virginum, if it was purfued with thoſe circumſtances of inſtant proſe- 
cution as mentioned before by Glanville (b), the coroners, to whom the com- 


* plaint was made, were to attach the offender by four or fix pledges, 15 if 


there were no very frong marks of prefumptive guilt, only t two 4 54 


EEE 


Tur coroners had a like office in appeals de } Pact tt plagis:” They were in 


the firſt place to inſpect the wound, and if it was mottal, and the appellee 
could be found, he was to be taken and detained till the party recovered ; 

and if he died, to be thrown into priſon : but, in the former caſe, the pA 
might be attached by four, or ſix, or more pledges, according to the degree 
of the wound; and if i it was a mayhem, certainly by more, that the fecurity 
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(a) BraRt, 121, b. 122. (3) Vid, ante, 11 Ov Bratt. 15 
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ſays Bracton, was to be his pledge. The ſize of the wound, its length and CHAP: VI. 
depth, were to he meaſuredʒ and that, together with the part of the body, ENR III. 


and the arms it was made with, the coroner was to ſee enrolled with the at- 
teſtation of the ſheriff, if he was preſent at taking the inquiſition, or if the 
appeal was made in the county (4). Thus the coroners were Wb n 
in criminal proſecutions that were brought by appeal. n 


Ir perſons were once committed to priſon for the death of a ting, they in 
could be delivered only in one of theſe three ways: they might be diſcharged 
on pledges by the king's command; they might be delivered by judgment 
of acquittal; or, if they were elerks, they might be claimed by the eccleſi- 
aſtical power. The way in which the king might deliver them was by the 
proceeding on the writ de odio et atid, which was mentioned in the obſervations 
upon Magna Charta (60. This was a writ commanding the ſheriff per probos 
et legales, &c. inquiras, utrum A. Cc. redtatus, vel appellatus fit, Ic. adio et atid, 
vel ed quod inde culpabilis fit, Sc. If he was returned guilty, he was not to 
be diſcharged on bail: if it was returned that he was impriſoned odio et atia, 
he was bailed till the coming of the juſtices. . This was by a writ to the 
ſheriff: Præcipimus, „Se. „ A. Sc. invenerit tibi 12 probos et legales bamines de 
com. qua manucapiant habendi eum ad primam afſiſam, &c. tunc eum TRADAS I 
BALLIUM" i/lis 12 probis, &c. If the bailiff of a liberty would not admit a 
perſon to bail according to the ſheriff's direction, there iſſued a writ to the 
ſheriff, ee e him, nou r Ag r to ter * wah deliverance 
himſelf (e). ne 7177 

Ir a clerk iniprifoncd was ada by the 1 he was to be * 
ſtantly delivered, without any inquiſition being taken; however, he was not 
to be let looſe upon the country but to be kept in ſafe cuſtody, either in the 
priſon of the biſhop, or, if the ordinary pleaſed, in that of the king, till he 
had purged himſelf from the offence with which he was charged, or had 
failed in making his purgation, and kad been accordingly degraded. . Some 
times the ordinary would not put a clerk ta purge himſclf unleſs a freſh 


charge was brought; and then a writ might be had to require him to pro- 


ceed therein. When a glerk Wag degraded, a as: above mentioned, that was the 
whole puniſhment he was to receive for all the offences he bad commit- 
ted previous to that degradation : and this puniſhment was then thou ht 
ſufficiently. ſevere for every crime under heaven, except apoſtacy; 3 for which, 


after degradation, a n was to be burnt on manum te. (4). 
1 Az 


(a) Brat, 122, b. (5 vid, ante, 191. OS Bra. 123. b. 12g. a, b. (4) Ibid, 1234Þ. 124. 
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Of outlawry 


_ accordingly, as he thought fit, was to commit to priſon, or admit to bail. 


pened would be in miſericordid. This hue and ery and ſuit was made in a 


was confidered as an outlaw upon his flight merely, without being called 


HISTORY: OF THE 


Tus were two of the ways in which à perſon impriſoned for homicide 
might be delivered; the third was by judgment of acquittal, which needs 
no explanation. In all other caſes, the law was, that perſons might be diſ- 
charged on bail; however, in theſe caſes, the ſheriff had fuch a diſeretion 
allowed him, that the liberty of perſons; charged with crimes depended 
wholly upon him. He was to judge from. the nature of the fact, the appear- 
ance and circumſtances of the perſon, the character, and the like; and 


This became peculiarly hard from a piece of law then prevailing, namely, 
that breach of priſon, however ſmall the offence for which the party was 
committed, and tho! he was innocent, ſhould: be puniſhed capitally ; and this 
is one | inſtance in which the law acquitted from puniſhment any of the ac- 
enn who would diſcover the deſign (a7. 


Ix the above caſes, we have ſuppoſed the offenders were all jonieddnaldyrs 
but when they abſented themſelves immediately after the fact, the proceſs was 
to raiſe butefium,'or hve and cry, and a ſecta or ſuit was made after them from 
town to town, till they were taken, otherwiſe the townſhip where it hap- 


different way, according to the cuſtom of different places (3). The ſuit was 
to be carried further than the ſeareh from town to town, for the offender 
was to be proclaimed in the county; a method which had been adopted 
in mercy to the abſent fugitive, ' who, it ſhould ſeem, by the old law 


with this formality in the county court (c). The law now was, that ſentence 
ſhould not be pronounced againſt the party, till ſuit was made in this manner 
in the county court, and he had had this warning to appear and purge himſelf. 
The time given for this was the ſpace of five. months; that is, he was to ap- 
pear at the fifth county court, to anſwer for the offence with which he was 
charged; and if he did not, then he was adjudged an outlaw, and ſuffered all 
the. conſequences of ſuch a ſentence. However, if he appeared before that 
period, he. ſaved the forfeiture of his land, but ſtill forfeited: his goods, an 
account of his flight, tho* he might be innocent of the crime. 


Bur the criminal could not be proſecuted to —_— in this way, cults 
a perſon ſtood forth to make the ſuit, who could ſpeak de viſu et auitu that 
the party 1 fled; and who would call aßen him to return in the king S 


(a) Bract. 124. 659 Ibid. 05 Ibid. 125. 5 
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peace, or that he might, at the proper time, be outlawed ; and then he was 
ro ſtate the crime, as he would in the preſence of the party. in an appeal; and 


to add, that ſhould he appear, he would repeat the charge he had made. 
Thus not only _ bur the n vas to be made, before the fugitive could 
he outlawed (a). 
Axyp let it here be remembered, that a ſuit and appeal, when for homicide, 
could not be proſecuted by every one, but only by one who was of the 


blood of the deceaſed ; and that the neareſt was preferred to the more te- 


mote. Vet ſome ame were admitted to make ſuit; as one who was 


bound by homage to the deceaſed ; or if he was of the maxupaſtus, or family of 


the deceaſed perſon, or could fay that he had received at the time of the kill- 
ing any wound, or reſtraint, or the like. 
appeal; but a woman, as we have ſeen by Magna Cbarta, could not have an 


appeal but de morte viri inter brachia ſua interfetti. It ſhould be obſerved, 


that ſuit could not be made by attorney, if the party was able himſelf to pro- 
ſecute (3). If a jſheriff demanded any one, without a perſon appearing to 
make ſuit, or without the command of the juſtices (who, we ſhall preſently 


ſee, could make ſuit ed the Ting | in caſe of wy mtermiffion ths the 1 he 
was in miſericordid. ö 


As to the perſons who might be outlawed; every male who was twelve 


years old might be outlawed, becauſe a perſon of that age ought to be in 


ſome decenna, or, which anſwered the ſame purpoſe, in ſome manupaſtus ; 
but thoſe of inferior age, as they were not ſub lege, could not properly be 
ever ſaid to be outiawed, or put out of the law : the ſame of a woman, who, 
as ſhe alſo was never in laughe, that is in frankpledge, or a decenna, could 
not be outlawed ; but if ſhe fled upon commiſſion of any felony, the might 


be wayviata, as they called it, that is, be eſtcemed as one deſerted and 


forlorn. 


As to the time necellary to compleat the outlawry, the x e was to be 


demanded at four counties, from county to county, till he was outlawed ; but 
at the firſt county there was only to be, what they termed, #mplex vocatio ; 


and that was not computed towards the time as one of the four counties; 


for in truth five were to paſs before the outlawry was had; therefore the 


outlawry was to be at the fourth, which might very properly be called the 


fifth county. At the fifth county no gin or excuſe could be received, nor was 


(0 Brad. 2% (5) Ibid. 
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At the King" „ 


ſuit. 
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it ſufficient that any one would engage to produce him at the next county ; 
for this would be protracting the time of outlawry ad inſinitum; but at any 
of the preceding counties, an engagement to produce the fugitive would 
be admitted, till the fifth county: and the fugitive had till the fifth county 
to render himſelf to priſon, or defend himſelf and purge his innocence; but 
after that time, the outlawry became a bar, and he could not return but by 

the favour of the king. | | | 

- Is there was any delay in making the ſuit; as if hue and cry had not been 

raiſed, if the party had not been purſued from town to town, nor to the ſheriff, 

nor to the, coroner, nor at the firſt county ; yet if a perſon choſe to commence 
the ſuit afterwards, he might, as there was no one who had any right to 
object ſuch deficiency in the proceeding. Again, if the ſuit had been begun in 
time, but a county court was ſuffered to paſs without continuing it, the ſuit 
might nevertheleſs be reſumed, ſo as that county was not reckoned towards 
the time of computing the outlawry ; and ſo of any greater omiſſion; for it 
was all rather in favour of the appellee than againſt him. But if upon any 
of the like intermiſſions of ſuit it was not again reſumed, the county had no 
power to proceed to outlawry, but they were to wait for the coming of the 
juſtices; whoſe office it was, among other things, to give direction to the 
ſheriff to proceed to outlawry, ex parte regis, in default of the appellor. 
Thus could the juſtices command the ſheriff to proceed to outlawry, where 
there was any ſlackneſs in the party who had commenced the ſuit. They 
might likewiſe, in caſes where no ſuit had been commenced by an appellor, 
command him to proceed to outlaw a perſon charged before them of any 
crime ; but this could not be done till an inquiſition had been taken, to try 
whether he was guilty or not. If they found him guilty, then the ſheriff was 
commanded to proceed; otherwiſe no direction was given about it. The 
ſenſe of this was, that a reaſonable preſumption ſhould be raiſed of the party's 
guilt, before he was made liable to the penalty of an outlawry. The preſump- 
tion founded upon a ſuit commenced, tho? intermitted, was thought ſufficient 
to warrant the juſtices to direct a continuance of it; and if no ſuit had been 
commenced, a fufficient preſumption was raiſed by the verdi& of the inquiſi- 
tion (a). This was the manner in which criminals might be proſecuted at the 


king's ſuit, in default of the ſuit of the party. 


Ir the due order and ceremony was obſerved in proceeding to outlawry, 
it could be removed no otherwiſe than by the king's pardon, even 


— 


| (4) Bratt. 126. | 
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tho' there ſhould afterwards appear to have been no crime committed, as if PART 1. 
the perſon ſuppoſed to be killed ſhould be produced alive. But ſhould any CHAT. VE 
of the neceſſary requiſites. towards the. outlawry be wanting, it became void. HENRY II. 
Many were the inſtances, in which this might happen. An outlawry was Reverſal of 
void, if it had been without ſuit, or without a continuance of the.ſuit if it Pye 
was proceeded in after the iter of the juſtices, without authority from them ; 

or if commenced at the ſuit of the king, without a previous inquiſition; if it 

was any where than within the county; and if in London, out of the huſt- 

ing ; if the offender died before the outlawry ; if the perſon . ſuppoſed to bo 

killed appeared alive before the outlawry pronounced ;. if the proſecutor died 

before the outlawry pronounced; if the accuſed had anſwered for the ſame 

offence in ſome other county; if he had ſurrendered himſelf to priſon before 

the outlawry ; if he had ſubmitted to baniſhment by conſent of the king ; if 

the outlawry was pronounced before the legal time was elapſed ; if he was 

under twelve years of age; in all which caſes the outlawry would be declar- 

ed void, upon the accuſed coming in to ſtand a trial for the offence (a). 

Process of outlawry lay in every caſe of treſpaſs againſt the peace, and 

wherever a fact was laid as a felony, and againſt the king's peace; but not in 

matters which concerned the / ſheriff's peace only (3). Outlawry lay not 

only againſt thoſe guilty of the fact, or principals, but alſo againſt thoſe guilty 

of force, or, as they were afterwards called, acceflories ; and if neither of them 

appeared, the proceeding would be againſt both at the fame time ; only at the 

laſt county, judgment was firſt to be pronounced againſt the principal, and 
then againſt the acceſſory, on the ſame day : tho' ſome thought it ought not 

to be even on the ſame day; and others ſaid, that the acceſſory was not even 

to be demanded, till the principal was firſt convicted. But Bracton thought, 

that ſhould they both fly, they ought to be proceeded againſt together, as 

above- mentioned; only, ſhould the acceſſory appear alone, then indeed he 

was to be proceeded againſt till the principal was convicted; as by his 
appearance a preſumption was raiſed of his innocence. 


Wurm a perſon was outlawed, every one who knowingly fed, received, or 
harboured him, was ſubject to the ſame penalty as the outlaw himſelf; for 
which reaſon an #/aughe, or outlaw, had in earlier times been called a frendle/- 
man, one who could not, by law, have a friend. An outlaw was ſaid caput 
gerere lupinum; by which it was not meant that any one might knock him on 
the head, as has been- falſely imagined, but only in caſe he would not ſur- 


Aa Bract. 127. 4. 8 (3) Ibid. 127. b. TRIP 
81 . render 
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render himſelf peaceably, when taken; for if he made no attempt to'fly, 
his death would be puniſhed as that of any other man: tho', it ſeems, 
that in the counties of . Hereford and Glouceſter, in the neighbourhood 


of the marches of Wales, outlaws were in all caſes confidered as capita 


lupina (a). If an outlaw returned without the King's pardon, he might 
be executed without further legal enquiry ; for, ſays Bracton, 'Fuſtum 
eſt judicium, quod fine lege et judicio pereat, qui ſecundum legem vivere recu- 
fat (b). An outlaw forfeited every thing he had, whether it was in right 
or in poſſeſſion ; all obligations and contracts were diſſolved, and all rights 
of action; and, like a judgment of felony, it operated with a retroſpect to 


make void all gifts and ſales made after the felony committed. The manner 


in which this forfeiture was diſtributed was this : all chattels went to the 


king; the lands (unleſs holden in capite) were taken into the king's hands 


for a year and a day, and after that reverted to the lord of whom they were 
holden. 'The king's year and day had grown into a regular caſualty, in lieu 
of the puniſhment he might inflit by deſtroying houſes, gardens, and mea- 
dows; and even the year and day uſed ſometimes to be releaſed 1 the lord's 
paying a fine (c). 

| Wuaex a perſon had been outlawed according to all the forms of law, he 
could only be reſtored, as was ſaid before, by the king's letters patent of 
pardon; and thoſe reſtored him only to the king's peace, ſo as to enable him 
to appear without hazard to his perſon ; but all the forfeitures remained, 
and every other conſequence of the outlawry : for tho' the king might 
remit his own claims, he could not releaſe or diſturb the intereſt of others (d). 
However, this pardon, as it only removed the outlawry, {till left the party to 
be proceeded againſt by the appellor bor the offence with which he was 
charged (e). 

TERRE were ſome inſtances, in which the king would readily pardon the 
outlawry, as he would have pardoned a conviction of the fact; as in 
caſe of homicide per infortunium, or ſe defendendo ; and in general where there 
was really no offence committed. Proceſs of outlawry would not lie * 3 
a clerk, any more than judgment of death ( )). 

W have hitherto ſpoken of ſuch homicide which had tk curing] in 
the preſence of perſons who could teſtify concerning it. There was another 
degree of homicide, which was, when any one was killed, zullo ſciente vel vi- 
eme, preter ſolum inter fed orem et ſues coadjuteres et fautores, et ita 10 ſtatim 


(a) Brad. 128. b. (5) Ibid. 129. (e) Ibid. 129. (a) Ibid, 131, 132 a. b. 
(e) Ibid. 133. b. (J] bid. 134. b. 
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alſeguatur clamor popularis 3 and this was called murdrum, and bad' been de- 
ſcribed in the ſame manner by Glanville (4). In this caſe, the preſumption, 
according to the law of William the Conqueror, was, that thei party killed 
was a Frenchman, unleſs Engliſbery, that is, his being an bee 
proved by the relations, and preſented before the juſtices (0). ? 
 TarxEt were many caſes where a country was excuſed from paying a fine 
for this murdram : one was, where the killer was known, whether he was 
taken or not; for then the felony might be proſecuted, either by ſuit or in- 
quiſition, to outlawry; ſo if the killer was taken, for he might be puniſhed ; 
ſo if the party ſurvived ſome days, for he might diſcover the offender, and 
declare whether he was an Engliſhman or a Frenchman ; if any had fled to a 
church for the death, and had confeſſed it; ſo where the perſon was killed 
per infortunium, as by ſuffocation, drowning, or the like accident, tho' in ſome 
places the cuſtom was otherwiſe. In all caſes. but the preceding, if the killer 
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was not known (whether the perſon ſlain was known to be Engliſh or not), 


a murdrum was to be paid, unleſs Engliſhery was duly preſented. This pre- 
ſent ment was to be before the coroners, at the very time they made inquiſi- 
tion of the death. The proof was different in different counties: in ſome, it 
was preſented by two males on the part of the father, and two females on the 
part of the mother, of the neareſt of kin to the deceaſed ; in ſome counties, 
by one of each; in others, differently. The names of theſe perſons were to be 


inrolled in the rolls of the coroners, and to be preſented before the juſtices 


itinerant. If there was any doubt of what the relations alledged, and whe- 


ther they were related to the . 0 able was to be declared by the 
country (c. in 

Ir an offender fled t. to a ee Late %a ee abs es hinſelf 
to juſtice, or abjure the realm of England. If he choſe the latter, a certain 
number of days were to be allowed him to reach any port he ſhould chuſe, 
to which he was to make the beſt of his way, never leaving the king's high- 
way, nor delay ing two nights at a place; but he was to keep on, ſo as to arrive 
at the port within the ſtated time, and tranſport. himſelf as ſoon as poſſible. 
Before he ſet out he was to bind himſelf by an oath, taken before the coro- 
ners or the juſtices, that he would leave the kingdom of England, and never 
return to it but by permiſſion of the king. This oath ought to be taken 
within forty days, from the offender's firſt going tothe privileged place; that 
being the ſpace of time allowed by the law to ſanctuary-perſons, and 


Par ON uy Penis by the Confifturivn of Clarendon (4), as the PRE 


| (a) Vid. ante, _ 05 Brag, 134. b. 7) Ibid, 34+ b. 135. a. b. (4) vid. ante, 152. 
A EC TOI I within 


Preſentment of 


Engliſhery, 


Abjuration. 
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AENRY III. could not be removed from thence by lay hands; but it reſted with the 
ordinary of the place to remove him, if he thought fit. Should the biſhop 


HISTORY OF T AH E 


within which perſons acquitted by the ordeal ſhould abjure. However, if 
the perſon flying to ſanctuary would not leave it at the appointed time, he 


ſcruple to infringe the privilege of ſanctuary (a ſcruple which could very 
rarely be removed in the mind of a churchman), there remained nothing but 
to ſtarve him out (a). Thus ſtood the law of ſanctuary and abjuration. 

Ip a perſon was in cuſtody for a felony, he was not to be ſtript immediately 


of his goods and chattels, but they were to be appraiſed, as ſoon as he was 
taken, by the guardians of the pleas of the crown, the bailiffs, and 


other lawful men, and to be ſafely kept by the bailiffs till the priſoner 
was either convicted or acquitted ; and, in the mean time, he was to have the 
uſe of them to provide himſelf with neceſſaries; and if he was ſpoiled, he 


might have a writ, commanding the ſheriff to ſee it ordered in the above 


manner. It was a rule, that a priſoner ſhould not be brought before the juſtices 
ligatis manibus, with his hands tied ; tho? ſometimes, to pen eſcapes, 
they might bind his feet (59. 

Havins thus brought the priſoner into court, the next ſtep would be to 


fate the words of the appeal, with the defence of the appellee, and the 


Joining iſſue on the fact, and going to trial; but before we come to ſpeak ſo 
particularly of this proceeding, it will be proper to premiſe ſomewhat con- 
cerning the alterations which had taken place during this reign in'the modes 
of trial in criminal inquiries, The trial by ordeal had continued till the 
judgments of councils and the interference of the clergy at length prevailed 
againſt it. In the third year of this reign, direction was given to the juſtices 
itinerant for the northern counties (and probably to the others likewiſe), not to 


try perſons: charged with robbery, murder, or other ſuch crimes, by fire and 


water; but, for the preſent, till further proviſion could be made, to keep 
them in priſon under ſafe cuſtody, ſo, however, as not to endanger them in 


life or limb; and for thoſe who were charged with inferior offences, to cauſe 


them to abjure the realm (c). What further proviſion was made, as 

thereby promiſed, does not appear; but we find this order of council had 
ſuch an influence towards aboliſhing this ſuperſtition, that it went quite out 
of uſe by the time of Bracton, who makes no mention of it in his book. As to 
the trial by duel, it ſhould ſeem that ſome direction, like that juſt mentioned, 
had been naade, WIEN gave to a party appealed an election to defend him 


(a4) Brac. 135. b. 136. (b) Ibid, 136. b. 137. 0 Dugd. on. Jur. 87. 
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ſelf per corpus or per patriam z a regulation which, no doubt, was framed in 
analogy with the inſtitution of the aſſiſe in lieu of the duel, in a writ of right; 
and as in that, ſo here, if the appellee put himſelf upon the country, he 
could not afterwards defend himſelf by duel, nor vice verſd (a). 

Tais option of trial was not ſo wholly left to the party appealed, but that 
the juſtices aſſumed a power of controul in certain caſes. of a very particular 
nature; and directed the one or the other, as it ſeemed to them moſt fitted for 
the matter of enquiry. | Thus where a perſon was poiſoned, the appellee had 
no election, but was compelled to defend himſelf per corpus; for the patria 
could know nothing of the fact but by conjecture or by hearſay, which would 
be no proof, either for the appellor or appellee. Again, ſome caſes were held 


ſo clear, as to ſtand in need of neither; as, where a perſon was found near 


the deceaſed with a drawn knife; where a perſon ſlept in the ſame houſe 
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with the deceaſed, and raiſed no hue and cry ; and in like caſes of violent pre- 


ſumption, the appellee was not admitted to defend himſelf either per corpus 
or per patriam, but the fact was conſidered as a conviction in itſelf (5). 

Ix all appeals of felony it was required, that the year, day, hour, and place, 
ſhould be ſtated preciſely; and it was to be charged de viſu et auditu, upon 
the teſtimony of the party's own ſenſes. The form of an appeal of homicide 


was as follows: A. appellat B. de norte C. fratris ſui, qudd /i cut ipſe A. et C. 


frater ſuus eſſent in pace dei et domini regis apud ſuch a place, faciendo ſuch a 


thing, or tranſeundo from ſuch a place to ſuch a place, on ſuch a day, year, 
and hour, venit idem B. with ſuch a one, et neguiter, et in felonid, et in aſſultu 


Premeditato, et contra pacem domini regis ei datam, fecit idem B. prædicto fratri 
ſuo C. unam plagam mortalem in capite quodam gladio, ita quod obiit infra triduum 
de plagd ill; and then concluded thus: Et quod fecit hoe nequiter, et in felonid, 
et contra pacem domini regis, ert ſe diſrationare verſus eum ubicunque per corpus 
ſuum; ficut ille qui præſens fuit, et boc videt, et ſicut curia domini regis conſideraverit, 
et fi de eo male contigerit, per corpus of ſuch a one, fratris ſui, or parentis C. qui 


 ſemiliter hoc offert diſrationare per corpus ſuum, ficut curia conſideraverit (c). This 


was the form of an appeal againſt the principal. An appeal againſt an acceſ- 
ſory, or one guilty of force, as they called it, was thus: A. appellat B. de fortiâ, 

qued cùm ipſe et C. frater ſuus eſſent, &c. venit idem D. cum pradifio B. et cum 
aliis, naming them, et tenuit ipſum C. fratrem ſuum, quamdiu ipſe B. interfecit 


cum; et quod hoc fecit nequiter, Ge. After this the appellee made his defence, 


in this way: EI B. venit, et defendit omnem feloniam, et pacem domini regis in- 


(a) Brat, x37. (5) Ibid, 137. a. b. (0) Ibid. 138. 
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PARTI fradam, et quicquid oft contra pacem domini regis, et mortem, and every thing 

q CHAT, VI. charged in the appeal; and concluded with putting himſelf upon the coun- 

| HENRY 1 11, try, or defending; himſelf per corpus; et quod idem inde. culpabilis non. fit,. ponit 

* ſe ſuper patriam de bono et malo, if he choſe that trial; or paratus eſt ſe defender: 

ver ſas eum per corpus ſu um, ficut curia domini regis cayſideraverit. The appellee 
was compelled to name one or other of theſe trials; for if he had ſaid amply, 
quod velit ſe defendere, ficut curia domini regis conſideraverit, it would have been 
no defence at all (a): and accordingly we may ſuppoſe, the appeal would 
have been taken pro confeſſo; for the court were not to inſtruct him how he 
was to defend himſelf. But if he had ſaid, paratus' ſum defendere, vel per 
corpus meum, vel per patriam, ficut curia cenfideraverit, it ſhould ſeem, ſays 
Bracton, that he thereby gave up his election; and then we may ſuppoſe the 
court would refer it to the more rational trial, that by jury. And perhaps 
this might be the origin of the modern way in which a priſoner puts himſelf 
on trial &y God and ny country, tho now the er is changed to and; the former 

; ſignify ing the ſame as per . ___ was . conkdered. as an appeal 

| to Heaven. 

j 1s he made choice of AY trial per patniam; he was not to chuſe what patris 
he liked; but that was to be determined by the judge, who might aflign 
which twelve he pleaſed of thoſe returned for each hundred. This practice 

. was in order to guard againſt partiality and colluſion; for, ſays Bracton, a man 

might have lived very reputably in one patria, and not ſo in another. If he had 

1 | choſen the defence per corpus, the juſtices, before they ſuffered. the duel to 

commence, were to examine into the circumſtances. of the fact, leſt it might 
be ſome trifling treſpaſs, in which the duel would not lie; a laudable cau- 
tion to prevent the unneceſſary hazard of life in that-barbarous trial (). 
r mama Bur many exceptions might be made to the appeal, which would ſuper- 

L ſede- the neceſſity of recurring to either of theſe trials. Theſe were either 

ö | ſuch as were general, and were equally deciſive in all appeals; or were ſpe- 

q | __ cially appropriated to. particular proſecutions. Of the former kind were the 

| following: that ſuit had not been properly made; that the coroners' roll and 

the appeal made in court did not agree; that the coroners' and ſheriffs rolls 
varied from each other; that the appellee had been already appealed and 

acquitted of the fact; that an iter had intervened ſince the fact, without any 
proſecution commenced (c); that the appeal was brought per odium et atiam; 
that it would not lie between the appellor and appellee, being lord and te- 


: FEED < ko EE — INE. => 4 
PDF on me XC. 3c umm Fm 2 — hey == — W 
K — —_— AD 1 . —_ : 


* 


(4) Bract. 138. b. (ö) Ibid; (c) Ibid. 139. b. 140. a. b. 
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nant, or lord and villain ; that theve was no mention in the appeal de viſe of PART 1. 
auditu; that there was a variation in the name; that the appellor had once CHAP. I. 
made a Fetraxit of his ſuit z that the appellor was a manifeſt traitor convict, HENRY. 1. 
or a thief, and provor; that the fact was not laid de pace domini regis, but 
de pace juſtictarit, or de pace vicecumitis; that it was not laid to be a felony (a): 
that the appellor was a elerk; and the appeal might be deferred for a time, 
by alledging the minority of either appellor or appellee (b). | 
Ir none of theſe exceptions could be made and ſupported, then the duel 
was waged. We have ſeen in what manner a right to land was tfied by 
duel. We have now an opportunity of relating the method of ordering this 
proceeding in an appeal. When the duel was waged, the appellee firſt gave 
ſecurity to defend, and then the appellor gave fecurity to maintain the ap- 
peal; after which the appellee took an oath, denying the matter of the ap- 
peal word for word: ( Hear this, O man, whom I hold by the hand, who call 
« yourſelf John by the name of baptiſm, that I did not kill your brather, nor 
« gave him a wound with a ſort of weapon by which he might be removed 
further from life, or brought nearer to death; nor did you ſee this, ſo help 
me God, and theſe holy goſpels.“ This was the form of ſwearing, with 
the additional circumſtances of time, place, and the like (c). It ſeems very 
remarkable, that any thing ſhould be reſted upon the ſort of inſtrument with 
which a man was killed; but ſo it was. Bracton ſays, it might be laid in the 
appeal as done with any Kind armorum molutorum ; but not with a ſtick, or 
ſtone, or other weapon that could not be ſaid to be armum molurum. It might 
be ſaid, that Bracton ſtates this only as an opinion held by ſome, ſecundum 
guoſdam; yet he ſeems to give an abſolute opinion, that a wound with a Rick 
or ſtone would not be properly laid (4). | 


Arrxx this, the appellor ſwore i in maintenance of his Ree 4 60 Heat 

_ © this, O man, whom I hold by the hand, who art called John by the name 
of baptiſm, that you are perjured, and therefore perjured, becauſe you 
© wickedly and feloniouſly did kill C. my brother; and wickedly and fe- 
** loniouſly, and with a premedirated aſſault did give him ſuch a wound, 
«* with ſuch a ſort of weapon, that he died thereof in three days; and this I 
„ ſaw, ſo help me God, and theſe holy goſpels:“ to which were to be 
added, as in the former cath, the time, place, name, and the other neceſſary 
circumſtances, ſo as to ſupport and gover every thing charged in the appeal. 
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PART f. After the oaths were thus taken, the OY was to es com mitted to tj o 

CHAP. VI. knights or other lawful men, according to his rank, who were to lead him to 

HENRY Ir. the field aſſigned for the duel ; and the appellor in like manner; and there 

they were both to be guarded ſo that no one might converſe with them, till 

they engaged in the. duel ; and before they engaged, each was to ſwear in 

this way (a): © Hear this, ye, juſtices, that I have not eat nor drank, nec 

& aliquis pro me, nec per me Proper quod lex Dei deprimi debeat, et lex diaboli 

< exaltari, fic me Deus adjuvet.” Then a proclamation was made, forbidding 

all perſons, whatever they hear? or ſaw, to move or ſpeak a word, upon pain 

of impriſonment for a year and a day . and then the appellor and appellee 

engaged i in perſon, If the appellor was vanquiſhed, or if the appellee de- 

fended himſelf the whole day till the ſtars begun'to appear, he was acquitted 

of the appeal; becauſe the appellor had engaged to convict him that day, and 

had failed : he was acquitted as againſt all others who had appealed him of 

the ſame fact; as Were thoſe likewiſe who were appealed of ferce or command. 

But if the appellee was vanquiſhed, he ſuffered capitally, and forfeited 

every thing from him and his heirs, as was before ſtated in caſe of outlawry. 

Should the appellor, when he came into the field, have made a retraxit of the 

appeal, he was to be ſent to gaol, and he and his pledges of proſecuting the 

duel were in miſericordid. But it was otherwiſe, if he was vanquiſhed ; for 

| tho' he was to be ſent to gaol, he was generally pardoned the miſericordid, in 
conſideration that he had engaged | in maintenance of the King's peace (5). 
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Ar res the principal was convicted, they might proceed to the duel nt 
the acceſſory. This might be the next day. Or, if the acceſſory had not 
been yet appealed, they might then ſtate an appeal againſt them, and proceed 
in like manner as before mentioned in caſe of principals ;. and the acceſſory, 
if convicted, would ſuffer as the principal, according to the maxim, /atis occidit 
qui præcipit. If any thing happened which prevented the appeal againſt the 
acceſſories, the King might take it up pro pace ſud; and ther the trial would 
of neceſſity be per patriam; for the duel could not be waged againft the king. 
T here were other inſtances where the duel could not be waged; as, when the 
appellor was a woman, when the appellor had been;miaimed, or was above fixty 
years old; tho' in this laſt caſe he had his election (c). We have ſeen, in 
SGlanville's time, that there was a different judgment, when the offender 
failed to purge himſelf per legem, and when he was vanquiſhed in the duel (4). 
A fimilar difference ſeems to have fubſiſted at this time; for when the king 


(a) Bract. 138. (b) Ibid. 142. (e) Ibid. 148. . (4) Vide ante, 154. 
1 nk en 
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purſued an appeal pro pace ſud, and cobvidiee the party by. the: inqueſt, PART I. 
Bracton doubted what was to be the puniſhment. Some thought it was to be CHAP. VI. 
capital, as it would have been if the appeal had gone on at the ſuit of the HENRY II. 
party; others thought, that it was to be only a pecuniary penalty; and yet | 
where a woman convicted a man of a rape per PORTO; he ſuffered as upon 
an appeal in other caſes (a). | 


We have hitherto been treating of a proſecution when a perſon choſe to Proceeding for 
ſtand forth as accuſot, and when the king carried on the ſuit, on the omiſſion e IE 
or failute of ſuch perſon in continuing it. It remains now to ſay ſomething 
upon the other mode of proſecution, which was when a perſon was indicted 
per famam patrie. This was probably no other than the fama publica men- 
tioned by Glanville; which raiſed a preſumption 'amounting to a con- 
viction, till the party had purged himſelf from the ſuſpigion thereby 

. thrown upon him: for this, like all other preſumptions, was open to a proof 
or purgation to the contrary. But that fame which was ſufficient to raiſe 
this preſumption, ought to be ſuch as was entertained by good and grave 
men who deſerved credit, and not the flying reports of common converſa- 
tion. Thus, as a perſon indicted per famam patriæ was charged by the patria, 
or twelve jurors, elected in the manner before-mentioned, who had founded 
the accuſation upon their own knowledge or perſuaſion, collected from obſerva- 
tion or report; it became the judge, if he had any doubt, or ſuſpected the 
jury, to make ſtrict examination into the matter, and aſk the twelve how, they 

learnt what they in their verdict declared concerning the perſon indicted; | of 
and upon their anſwers he might judge whether there was any evil deſign 
intended (2). Perhaps, ſays Bracton, ſome, or the greater part of the jurors 
might ſay, that they collected their information from one of their brother- 
jurors; who, upon being interrogated particularly, might ſay he had it from 
ſuch: a- one, and fo on, till it was traced to ſome mean diſreputable perſon, 
who deſerved no credit, It often, happened that theſe examinations brought 
to light the iniquity of a charge; it ſometimes turned out that an imputation 
of a crime was contrived to be thrown on a freeholder by his lord, in order to 
get an eſcheat ; ſometimes by a neighbour out of malice. 
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Warn this examination had been made in order to proceed to taking the 
verdict, and giving judgment thereon with more ſecurity; then the Judge 
was to inform the 1 1 that if he entertained ſuſpicion of any of the : * 
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(a) Bradl. 143. 00 Ibid. N | 
| Tt 2 jurors, 


324 
PART I. 


| h | 


HISTORY OFTHE 
Juror; he might have him removed; the ſame alfo (if i in « cabs of killing) 


CHAP. VI. of the (a) four townſhips which had appeared before the coroner 3 
MENRY III. who, it ſeems, took a part in finding the verdict: for, if no mba tony was 


made to any of them when the twelve jurors and four townſhips appeared, 
they were all ſworn, cither ſingly, beginning with thoſe of the townſhip, or 

all together as follows: © Hear this, ye juſtices, that we will ſpeak the truth of 
that which you ſhall require of us on the te of our lord the King, and in 
nothing will we omit to ſpeak the truth, ſo help, Ne. : After which one 
of the juſtices gave them the matter in charge, i in this way : « '& This man who 
ce is here preſent, charged with ſuch a crime, comes a nd defends the death 
&« and every thing with which he is charged, "and wes Mew leit thereof upon 


cc your tongues, de bono et malo; and therefore we N you, by the faith 


© in which you are bound to God, and by the bath) you have taken, that you 


* make known to us the truth thereof ; \nor do you omit, thro! fear, love, or 
c hatred, but that, having God before your eyes, you declare whether 
«© he is guilty of that with which he is charged, or not guilty; and do not 
« bring any miſchicf on him, if he is innocent of the crime.” Accord- 
ing to the verdict given by the j Jurors, the party was either delivered or con- 
demned. 

Taz fame form in taking an inqueſt per patriam was to be obſerved by the 
juſtices in all caſes where an inqueſt was to be taken for the death of a man; 
as whenever, in any of the above-mentioned inftances, a party had put himſelf | 
upon an inqueſt. Wherever the juſtices ſuſpected the charge to be true, and 
that the jurors, thro? fear, or love, or malice, were inclined to conceal the truth, 
they might, if they pleaſed, ſeparate them one from the other, and examine 
them apart, in order to ſift out the real truth of the matter (c). 


+ Hens then do we ſee the office of the twelve jurors choſen out of each 
hundred at the eyre: they were to digeft and mature the accuſations of 
crimes founded upon report, and the notorious evidence of the fact; and 


hen again, under the direction of the juſtices, they were to reconfider their 


verdict, and upon ſuch review of the matter, they were to give their verdict 
finally. ' Again, wherever any circumſtance rendered it unlawful or impoſſible 
that the duel ſhould be waged in-an appeal, the truth was enquired of by theſe 
jurors; and we may ſuppoſe, that in all other cauſes 1 in the eyre, whether 


ee or ahn When a matter aroſe that \ was to be tried by a jury, it was 


(0 This 5 is the only way in which J can underſtand this paſſage of BraQton ; ' tho? wade fol. 
753. b. 354+ &e (5) Vide ante, $10 (e) Ibid, 143; b. * 
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referred to one of theſe juries, who attended there] on the bufineſs of the 
county. It may be collected from. a ſingle mention of purgation By Bracton, 
that a perſon charged per patriam, might purge himſelf, as formerly, or 10 
himſelf on the country, as before - mentioned. 

Now we have finiſhed all that can be ſaid concerning an appeal of hh, 
There were ſeveral other caſes of perſonal injury, where an appeal was the 
uſual mode of proſecution. One of theſe was de pace et glagis, as they called 
it. The form of this appeal was, A. appellat B. qudd ſuch a day, ficut fuit in pace 
domini regis in ſuch a place, venit idem B. cum ui ſud et contra pacem domini regis 
in felonid, et aſſultu premeditato, fecit ei raſultum, et guandam plagam ei fecit in 
fuch a part, with fuch a fort of arms ; ef guod boc fecit nequiter, et in felonid, 
offert probare verſus eum per corpus Fung, Sc. as in the before-· mentioned ap- 
peal. To this the appeller-made his defence: Et B. venit, et defendit pacem 
domini regis infraflam, et ' feloniam el plagam, et quicquid eft contra pacem domini 
regis, and fo on, denying the whole appeal per corpus ſuum ſecundum quod 
curia confideraverit. There might be the fame general exceptions made, as 
were ſtated in caſe of homicide ; as, that ſuit was not made before the ſheriff 
and coroners, and the like. The appellee might have his option, whether te 
defend himfelf per corpus or per patriam, except in fome few caſes, where the 
trial by duel was not allowed; as if it was not a p/age, but only a bruiſe : and 
for that purpoſe the party was to be inſpected and examined; for if it was 
not a wound, it was only a trefpaſs, and no felony (a). In like manner, if it 
was not laid armis molutis, but as if done by a ſtone or ſtick, in this appeal, 
as well as in that of homicide, as we before obſerved, they could not 
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CHAP. vt. 
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HENRY III, 


Of other ap- 
peals. 


decide it by duel ; for thele weapons! made only a bruiſe, and not a plaga, or 


wound (6). 


ANOTHER appeal for a perſonal injury, more 1 than the fore - 


going, was that de plagis et mahemio ; which appeal was ſtated much in the 
words of the former: A. appellat B. quod cùm Her in pace domini regis in fuch a 
place, &c. venit idm B. cum vi ſud et in felons et aſſultu promeditato, Sc. as in 


the former, et fecit ei quandam plagam in capite, ita gudd mabemiatuseft ; et quad hc 


fecit nequiter et in felonis, offers probare verſus cum, ficut bomo mabemiatus, prout 
curia dom. regis conſideraverit: and the defence, Et B. vonit, et defendit, Ge. 
The firſt thing to be done was for ihe juſtices to inſpect the wound, to ſee if 


it was a mayhem ; and if it was, the appellec was conſtrained to defend him- if 


ſelf by the country, as it would be a double cruelty to oblige the appellor to 
engage in the duel, A mayhepn Was, when a man was _— in any 


7 ä 95 0 Brad, 144. 00 Ibid. 144. b. | 
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HISTORY OF THE 
part of his body, unfit for fight; as if a bone was extracted from the head, 


CHAP: VI. gr ferda magna levetur ; if any bone whatſoever was broken; or the foot, 
KENRY III. hand, finger, or joint of the foot or hand, or any other member was cut off; 


or if the finews or any member were contracted, or the fingers crooked, by a 
wound]; if an eye was beat out, or any other hurt done to a man's body that 
rendered him leſs able to defend himſelf. Bracton thought, that breaking 
out the teeth was àa mayhem, if they were the front teeth, becauſe 3 it diſabled, 
in ſome meaſure, from fighting; but not ſo of the others. Caſtration was a may- 
hem, tho' an injury out of fight, and caufing no outward disfiguring. There 


wereſome mayhems which were not a bar to the appellor engaging in the duel; 


as where an ear or a noſe was cut off, this being rather a disfiguring, than ſuch 
as would diſable him from ſuſtaining the duel. T here lay in this appeal the 


. fame obj ections concerning the wounding and weapons, as in the former (a). 


Tus next appeal, grounded upon a perſonal injury, is what they called 
de pace et impriſonamenta; which was, where a free man was taken and impri- 


ſoned againſt the king's peace. The words of the appeal were, 4. appellat B. 


qudd ficut fuit in pace domini regis, &c. venit idem B. cum vi ſud contra pacem, &c. 
et duxit eum to ſuch a place, &c. et in priſond ibi eum tenuit, &c, donec deliberatus 
fuit per ball uum domini regis, et quod hoc fecit nequiter, et in felonid offert, &c. The 
defence was, Et B. venit, et defendit vim et injuriam et pacem domint regis infractam, 
et captionem, et impriſonamentum, Sc. To this appeal might be taken the like 
exceptions as to the former: the appellee might juſtify taking him as his 


villain and nalivus, and might produce his relations to prove him a villain. 


The principal iſſue might be tried, as in the other appeals, per cer pus or per 
patriam. 


In an appeal, Gi Bracton, de pace et plagis, and this de pace et impriſona- 


mento, they might proceed civilly, notwithſtanding the fact was criminal, and 


make the complaint as for an injury, without charging at feloniewfly ; quod B. 
impriſonavit A. contra pacem domini regis : and ſo, if in an inferior court, contra 
pacem of the lord; if in the county, contra pacem vicecomitis. If it was 
laid as an injury in this manner, it would not be followed with any corporal 
pain, but only a pecuniary fine, by way of damages: but when it was proſe- 


cutedꝭ as a felony, theſe offences, as well as the others, produced a judgment 


of life and members (5). It ſhould ſeem, that an appeal laid in "Ry 
would become what was called an action of treſpaſs. WF 


{o) Brad. 145. WH (3) Ibid. 145. b. | 
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Bꝛxroxx we take leave of impriſonment, it may be proper to mention a more. 
ſpeedy redreſs, in caſes of impriſonment, than an appeal; and this might be 
reſorted to, not only where a private perſon impriſoned or put reſtraint upon 
another without any ſhew of authority, but alſo-where officers of juſtice under 
colour of proceſs would cauſe perſons to be put in confinement. It was from 
this latter caſe that the writ de homine replegiando took its name, and to this it was 
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more peculiarly adapted; for, in the former inſtance, it was moſt probable a 
perſon would uſe that power which the law allowed of recovering his liberty 
by whatever means he could. The writ was as follows, directed to the 
ſheriff: Præcipimus tibi, quod juſtè et fine dilatione replegiari facias A. quem B. 
cepit et captum detinet; niſi captus fit per ſpeciale præceptum naſtrum, vel capi- 
talis juſticiarii noſtri, vel pro morte hominis, vel foreſtd noſtrd, vel pro aliqus alia 
refo, quare ſecundum legem Angliæ non fit replegiandus, ne amplius, &c, pro defetiu' 


juſtitiæ, &c. teſte, &c. (a). A man, therefore, who was taken and detained 


unlawfully, was to be diſcharged upon pledges being en, as in the caſe 
of goods taken for a diſtreſs. _ 

To theſe remedies by way of redreſs, or puniſhment _— an injury had 
been done to a man's perſon, it may be added, that the law held out a pro- 


tection to thoſe who apprehended. any danger of that ſort, by way of ſecurity | 
and prevention. Thus a man might pray the king's peace in court againſt 


any particular perſon ;. and if ſuch perſon ſhould, after. that, do. any thing in 
breach of ſuch peace, he incurred. the penalty of the court's Ae, and 
was accordingly in miſericordid (b).. 

TuxRRE now remain enly four more appeals. to be * chat de pace 


et roberid ; that de combuſtione domorum ; that de raptu virgimum ; ; and laſtly, 


that de furto. 


Tux appeal of robbery. was in this way: A. oppellat B. aud 72 cut + fuit in pace 


domini regis, &c. venit idem B. cum vi ſud, et nequiter et in felonid, et contra pacem 


domini regis, et in roberid abſtulit ei, Sc. naming the thing taken, its quality, 


quantity, price, weight, number, colour, and the like. Sometimes there was 
contained in this appeal a charge of wounding, 1 
The conclufion was, as in the other appeals,, et gu hoc. fecit nequiter et in fe- 


lonid, Sc. : then begun the defence, E- B. venit, et defendit pacem et feloniam, 


&c. A perſon might have this appeal for the goods of anather which. were 
then in his keeping, but he was to ſtate it ſpecially; Alſtulit ei decers. aurees, de 


[ 


(a) Bract. 31 0 Ibid,. 142. b.. 


mayhem, or impriſonment. 


denariis domint ſui, 240k hahuit in cuſtodid ſud,: et unde ipſe intravit in en. 8 
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erg dominim ſuum, Ge. The puniſhment of robbery depended upon the na- 
ture of the crime; it was ſometimes puniſhed with loſs of life, and ſometimes 
with loſs of limb (a). The felonies of this time were puniſhed variouſly, 
according to the circumſtances of the caſe, by death or mutilation ; and 
hence it was, that nn and limb . "OG, wah 
judgment of felon r. 

ALL burning of e ee eee bee bh as on 
account of any malice, or animoſity, or for fake of phunder, was puniſhed 
capitally. The appeal was in theſe words: A. appellat B. qudd cùm ipſe eſſet 
in pace, &c. venit item B. nequiter et in ſelonid, &c. mbi ipſe A. interfitit et vidit 
et nem appoſuit domibus ſuis, et vas combuſſit, et de catallis, c. in roberid rontra 
Pacem, Sc. afportavit, &c.: to which the appellee made his Wag n 1 
proceeding was the ſame as in other appeals (3). 


Tux appeal de raptu virginum, as it is called by Bracton, was not confined 
to ſuch only, but was a remedy in all cafes where a woman had been vi op- 
preſſa. The puniſhment of this crime was membyum/pro membro, according to 


Bracton; corruptor puniatur in to in quo deliquit ; oculos igitur amittat, propier 


aſpettum decoris quo virginem concuptvit ;, amittal et teſticulos, qui calorem Aupri 
iudurerunr. This was not always the puniſhment; which was varied ac- 


cording to the character of the woman. It was ſometimes greater, ſometimes 


leſs; and depended on the woman being married, or a widow living in repu- 


kation, a nun, or other matron, a lawful concubine, or one living in proſtitu- 


tion; for even theſe were under the protection of the king's peace. In 
former times, the corruptors of virgins uſed to be hanged ; but it was now 
reduced to the above pain, loſs of limb, and other corporal rann and 
they were never puniſhed with death (c). 

Ax appeal of rape was to be commenced and conducted like others, 
The words of appeal were theſe: A. femina B. appellat C. gubd four 
er in, &c. vemt idem C. cum vi ſud, et mequiter tt contra pacem domini 
repis concubuit cum eh et abſtulit ri pucillaginm ſuum, et eam detinuit ſerum per 
rot nockes, ſetting forth the circumſtances of the fact; and eoncluding, quod 
hoc, c. offer probare, Ge. as in other caſes; and the defence followed: E- 
C. venit, et defenilit feloniam, an purem, et — (4). There were excep- 


tions to this, as to other uppeals, that there was not ſufficient ſuit made; 


with others arifing from the circumſtances peculiar to this crime. He might 
deny that ſhe e W — * 


() Bract. 146. RTE 4 Thid. 146. b. 49 Ibid, M7. os Ibid, 147. b. 
: £ legal 


ENGLISH UL AW, 329 


legales feminas: he might ſay, that ſhe had before been his miſtreſs ; that it P ART I. 
was with her conſent; and he might put himſelf on the country to try it : he CHAP, VI, 

| , , . , | — 
might except that there was no mention in the appeal de pucillagio. HENRY III. 

As to the marriage of the parties after conviction, that was to be quite 
voluntary on the part of the woman, tho' it was a fort of neceſſity in the man, 
in order to ſave the pains of the law (a). An appeal againſt thoſe guilty of 
force, in this crime, might be thus: Quòd tenuit eam dum idem B. abſtulit ei 
pucillagium ſuum, or, fuit in confilio et auxilio (H. 

 Tatre were only two caſes where a woman could bring an appeal: 

was this, de raptu; the other was, de morte viri ſui inter brachia ſua en. 
In the latter caſe, the appeal was always to charge the offence in that ſpecial 
way: occtdit ipſum B. virum ſuum inter brachia ſua, &c. (c). 

In all the foregoing appeals it has been ſuppoſed, that the appellce was 
either in cuſtody, or at leaft was forthcoming at the trial. When it was not 
ſo, there ifſued a writ of attachment. This, in caſe of homicide, was, Si te fe- 
cerit, &c. tunc attachiari facias B. per corpus ſuum: if in any other of the be- 
fore- mentioned crimes, it was only, Si te, Sc. pone per vadium et ſalvos plegios. 
Any of the before- mentioned appeals might be removed from before the 
Juſtices itinerant (to whom it was the courſe for the parties to have a day given 
by the county) into the court coram nobis, vel juſticiariis noſtris apud Meſtmona- 
ferium ; for which purpoſe, a writ of venire facias appellum would iſſue, con- 
rajning in it likewiſe a pore per vadium et ſalvos plegios againſt the appellee : 
and if he did not appear upon any of theſe attachments, another writ iſſued, 
quod facias interrogari de comitatu in comitatum, till he was outlawed, at the 
king's ſuit (d). The above proceſs of attachment was likewiſe the courſe if 
the appeal had been begun in the firſt inſtance, as. it might have been, coram 
ipſo rege vel juſticiariis ſuis de banco. Did any conteſt ariſe about the agree- 
ment between the appeal in the county and that in the ſuperior court, there 
iſſued a recordari facias to the county, to enable the juſtices to o compare 
them (e). 

A offences we muſt not omit theft, which, ſince the proviſion 
of Magna Charta, had become one of the pleas of the crown. There lay an 
appeal of this offence, which was determinable in ſeveral courts ; as in the 
county, the court baron, and ſometimes in the king's great court. But as 
this ſeems to be in violation of the prohibition of Magna Charta, it muſt be 
conſidered what ſorts of theft were held to be out of the meaning of that 


(a) Bradl. 148, - (5) Ibid. 148. b. (.) wid. (4) Ibid. 149. (e Ibid. 149. b. 
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Of theft, 


HISTORY. OF THE 


act. Now theft was either manifeſt or not manifeſt. The latter was, when a 


perſon was ſuſpected of theft per famam patriæ, by indictment, refum, or 
charge, and where there were ſtrong preſumptions appearing againſt him: 
of this kind of theft, none could hold plea but only the king in his own 
courts. But of manifeſt theft, which was when the offender was taken with 
the thing upon him, and was called handbabende and bacberende; of this ſe- 
veral inferior courts might hold plea (a). 

Tux juriſdiction and judicature of theſe inferior courts was termed by 
ſome very barbarous names. Lords of franchiſes had cognizance of crimes un- 
der the titles of Sok et Sak, Tol et Team, Infangethef et Utfangethef. Infange- 


 thef was, when a thief was taken with the thing ſtolen upon him (with the manour, 


as it has ſince been termed) within the lord's land, being himſelf one of the 
lord's tenants, Utfangethef was, whena ſtranger was ſo taken; ſo that the autho- 
rity to judge of theft was entirely local; the lord having no power to purſue his 
own tenants out of his juriſdiction, but yet enjoying a right toqueſtion ſtrangers, 


when they accidentally came within it, in particular circumſtances, But 


where the thief was not taken with the manour, then it belonged FRY to the 


| King's court to enquire thereof (5). 


THEFT is defined by Bracton to be, contretialio rei i alienæ e cum 


animo furandi, invito illo domino, cujus res illa fuerit. The words of appeal 
were, Quod in felonid, et furtive, et in latrocinio,et contra pacem domini regis cepit 


rem illam, et furtive abduxit eam; et quod hoc fecit furtive, et in felonid, offert, &c. 
To which the appellee anſwered, and defended the felony and larceny, either 
per corpus or per patriam, If he choſe the former, they proceeded as in other 
caſes: if the latter, he might ſtate many things in his defence (c). He might 


ſay, the thing ſuppoſed to be ſtolen was his own, and ſhew the reaſon thereof; 


as if it was a horſe, he might ſay it was foaled by one of his mares, and that 
he bred it; and if this was teſtified by the country, he was ſet at liberty, un- 


leſs the appellor could ſhew by the country and the vicinage, and by ſome 


other certain proofs, that it was his foal, and he bred it up: and when a 


feta was thus produced on both fides, that was preferred which was the 


greater and more deſerving of credit. But if they were upon an equality 
as to their ſea and teſtimony, then other credible perſons were to be called 


out of the neighbourhood, who were not connected with either of the parties; 
and for whomſoever they agreed, he was adjudged to be in the right, and fo 
the matter was decided, If he ſaid he bought it, or that it was given him, 
then he was to call the ſeller or giver to warrant it. They then proceeded 


() Bratt. 15e. b. 0) Ibid: v54. b. (e Ibid, 150, b. 
W E 
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as in caſes of vouching to warranty in civil ſuits. The warrantor, if he ap- PART I. 
peared, either entered into the warranty, or denied his being bound to war- CHAN __ 
rant; and in that caſe, the appellee was to prove it againſt him per corpus, HENRY III. 
and ſo it was decided by duel. If the warrantor entered into the warranty, 
then the appeal went on between him and the appellor, and the appellee was 
diſcharged, the warrantor might vouch over, and ſo on. If the warrantor 
did not appear, there iſſued not a ſummons, but a veuire facias. 

Ir the thing ſtolen was bought, and the buyer had no warrantor to vouch 
it, there was a diſtinction between buying privately and publicly, in a fair or 
market, in the'preſence of the officers of the market, where a toll was paid ; 
for, in ſuch caſe, the appellee, upon reſtoring the thing without receiving back 
the price, would be diſcharged from the appeal (a). It ſometimes happened 
that ſturdy fellows, who were beſt ſuited to this kind of decifion, were hired 
to warrant : if this appeared to the juſtices, they might direct it to be en- 
quired of per patriam, and ſuch champion was to have his foot and fiſt cut off. 
The puniſhment of theft depended on the value of the thing taken. No 
chriſtian man (ſays Bracton) is to loſe his life for a ſinall theft, However, he 
does not ſpecify. the degree of value, nor the diſtinction, as we now have it, 
between grand and petty larceny : he ſays, that a thief convict was, accord- 
ing to the value of the thing, either to die, or to abjure the realm, or country, 
or county, City, nnen or vill; or he was to be Tai katus, and ſo diſ- 
charged. 2 | 

IT was a rule, that a wife was not to be cel ex facto viri, under whoſe 
power ſhe was by law ſuppoſed to be; and therefore ſhe was not to diſcover 
her huſband's felony. Yet care was to be taken that ſhe did not evidently 
appear to make herſelf an aſſiſtant in the felony ; as, if the thing was found 
in her own cuſtody, ſhe would be confidered as a party to the theft. Yet, 
on the other hand, the circumſtance. of property found in poſſeſiion of the 
wife, did not conclude the huſband ſo as to make him a party. Indeed it 
was not a general rule, that a wife committing felony together with her 
huſband, was not confidered as participating in the offence ; and whatever 
privileges were allowed the wife, no concubine, nor any of the family, could 
claim them (4). A woman convict, if pregnant, was not to be executed. 
till ſhe was delivered (c). A HL OHH ” 

PergoNs convicted of a Gaby could not bring an pen againſt any one: 
the law POR of them frangitur eorum z baculus ; and therefore they were 
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HISTORY OF THE 


diſabled to deraign the duel. But it was not ſo of a probator or prover, as he 
was called; for he, tho he confeſſed his crime, was not regularly convicted 
thereof ; and the king would grant ſuch a one his life, upon condition that 
he would contribute to free the country from felons, either per corpus, per pa- 
triam, or per fugam, by cauſing them to fly. A man who had thus confeſſed 
his crime, was to appeal others as accomplices therein. But this ſort of ac- 
cuſation was kept under ſome check; for if the perſon appealed by him was 
a liege man to ſome one, and in frankpledge, and had ſome lord who would 
vouch for him, and was willing to put himſelf upon the country; if he was 
delivered and acquitted by that country, the provor was to be condemned as 
a liar and convict felon. But if the perſon appealed was in no decenna, nor 


had any lord to own him, and had refufed to put himſelf upon the country, 


as he then appeared on the ſame ſuſpicious footing with the provor, they 


were then permitted to wage the duel. So, again, if he had conſented to put 


himſelf upon the country, and the country had declared him a ſuſpicions 
perſon, then, likewiſe, the duel was to be reſorted to. Thus it was a rule, 
that no felon, who had confeſſed himſelf ſuch, ſhould be heard againſt a man 
who would put himſelf upon the country de fide/itate. 

Ir a felon confeſſed his offence before the ſheriff and coroners, and became 


a provor, and ſtill continued, when before the juſtices, to accuſe others, he 


was to bind himſelf to convict ſuch a number as he named; and then his life 
was granted him. None could admit a man to become a provor but the 
king, as none but he alone could pardon the pain of death. The judge might 
do this, either by word of mouth, having a ſpecial authority ſo to do; or he 
might be directed by writ to admit the priſoner to become a provor upon 
thoſe terms (a): upon which there iſſued proceſs of attachment againſt the 
parties appealed, and fo they went on to outlawry. 

'Taz words of appeal were: A. de N. cocnoscens / eſſe 1 appellat 


B. de ſocietate, et latrocinio; quod ipſi ſimul furati fuerunt, Sc. (S); to whom the 


appellee anſwered, Et B. venit, et defendit ſocietatem, et latrocinium, Sc. the 
duel was waged, and the oath taken in the ſame manner, mutaiis mutandis, as 
in other caſes, If the provor vanquiſhed one, he was to go on with the others. 


Should the appellee be ſucceſsful, he was not to be wholly diſcharged, but, 


on account of the ſuſpicions arifing from the charge, he was to be let out on 
pledges, unleſs the juſtices ſaw any particular reaſon for committing him to 
gaol; as if he was indicted by the knights or other credible perſons : and in 
the tormer caſe, if he uy not find pledges, he was to abjure the realm, or 


(9) Bradt. 152. (5) Ibid. 152. b. 
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to remain in gaol for ever (a) ; as ſhould the other appealed perfons, if the PART I. 
provor died before the duel. The provor, if victorious, was to have his life CHAP. VI. 
according to the terms on which it was promiſed ; but was to be ſent out of HENRY III. 
the realm, even though he offered pledges to anſwer for him (5). Thus | 
ſtood the law concerning provors; an expedient in proſecution of criminals, 

founded upon the looſe ſtate of the police, when malefactors uſed to aſſociate 

m great parties, and were not eafily convicted but by ſetting them one againſt 

the other. A. 4 


We have hitherto conſidered only the higher order of crimes, which were 
proſecuted criminally, and produced either capital puniſhment, loſs of limb, 
or baniſhment, perpetual or temporary. It follows, that ſome notice ſhould 
be taken of the leſſer order of crimes, which were proſecuted civilly ; as 
actions founded upon injuries (by which Bracton means actions of treſpaſs), 
which, as well as the former, belonged ad coronam regis, inaſmuch as they 
were ſometimes (c) contra pacem domini regis. Injuria is defined by Bracton to 
fignify any thing qued non jure fit. Thoſe injuries of which we are now 
going to ſpeak, were attended with a pecuniary penalty, to which, according 
to the nature of the caſe, was ſometimes added impriſonment. An injury was 
not only when a perſon was ſtruck with a fiſt, or beat, wounded, or the like, 
but alſo when any ſlander was ſpoken of him, or a famoſum carmen was made 
on him. Again, one might ſuſtain an injury not only in his own perſon, 
but in the perſons of others who were under his authority, as a wife and chile 
dren. But tho” a man might have an action for an injury to his wife, 
ſhe could not have one for an injury done to him; for tho” the wife was to be 
defended by the huſband, he was not to be protected by her. A man alſo 
might ſuffer an injury when any was done to his ſervant or villain, if they 
were any way beaten (d), and his honour was thereby hurt, or any interrupt 
tion occaſioned to his work; for otherwiſe an action for beating belonged to 
the ſervant, and not to the maſter. An action for an injury lay not only 
againſt the perſon actually ſtriking, bur againſt all procurers and contrivers 
thereof. An action of injury, or, as it may perhaps be more properly called, | 
an action of treſpaſs, ſhould be brought immediately; for if the injury was Fr 
diſſembled for any time, the party could not afterwards have his action (e). 

VETITUM NAMIUM, or the detention of a namium by way of diſtreſs, was Of vetitum 
a ſubject belonging to the juriſdiction of the king's crown; and cognizance e 
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thereof was rarely allowed to any but the king or his juſtices: but becauſe 
queſtions of diftreſs required diſpatch, on account. of the nature of the ſubject 
taken, which was ſometimes living animals, juriſdiction uſed to be given to 
the ſheriff, who, in this inſtance, did not act ex officio, but as juſticiarius regis; 
and therefore if any one claimed a franchiſe to hold plea de vetito namio, it 
was ul juſticiarius regis, by ſpecial grant. And, in caſe of ſuch liberties, it 
was material whether the averia taken, had been delivered by the king's writ 
upon a complaint made to the King, or without writ on complaint to the 
ſheriff, who upon repreſentation of. ſuch a claim, it ſeems, uſed to aſſiſt by 
his authority to give it effect (a). The title of diſtreſs is paſſed over by 
Glanville, with a bare mention of the writs directed to the ſheriff command- 
ing him to make deliverance. The learning upon this ſubject had, ſince his 
time, been wrought up into ſome. fize and ſyſtem ; a ſketch of which, as it, 
now ſtood, it may be very proper to give. 


Tas queſtions ariſing in this plea related eicher t to the caption or Ante 
againſt gage and pledge. Now the caption might be juſt or unjuſt. It was juſt, 
when taken for a ſervice detained by a perſon who acknowledged it to be 
due ; and in that caſe the taker might avow the taking: but if the things 


juſtly ſo taken, were detained againſt . gage and pledge, when ſecurity was 


offered for the payment of the ſervice, and all arrears, or whatever the cauſe 
might be, as damage done, ſome treſpaſs, debt, or the like; then, tho' the cap- 


tion might be juſt, the detention was unjuſt. If the lord defended the unjuſt 
detention, and the plaintiff had at hand his ſefta, who all agreed in the fact 


which they were eye- witneſſes to, then was the defendant to wage his law 


duodecimd manu; and if he failed in fo doing, he was in, miſericordid to the 
ſheriff (for we are now ſpeaking of this proceeding when in the county), and 
was to reſtore to the plaintiff the damage he ſuſtained by the detention. 
Had he made his law, he would have gone quit, and the plaintiff have been 


in miſericordid; but he would have recovered no damages ; the cattle would 


be returned to the lord ; and he was either to ſatisfy the lord for the ſervice 
due immediately, or to replevy the cattle to a certain day, at which time he 
would make full ſatisfaction. Had the queſtion been upon the unjuſt caption z : 
as for a ſervice which the plaintiff did not acknowledge to be due, 
and of which no plea could be held without the king's writ ; if the plaintiff 
ſhewed by a ſufficient 2 5 that wo 19 90 was for a ſervice which Ne did 


(a) Brack. 155. LY - E 
acknowledge; 
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have been had to the writ of right (a). But if the lord had ſeiſin per manum 
{cnentis of the ſervice for which the diſtreſs was taken, and upon the plaintiff's 


denying it, this was verified per patriam; the plaintiff was in miſericordid, | 


and he was to return the cattle to the lord: for in this caſe, as there was a 
recent ſeiſin, they could not poſſibly come to the duel, or the great aſſiſe. But 
thould the inqueſt find that the lord had not ſeiſin per manum tenentis, then he 
was to be in miſericordid ; the plaintiff was to recover his damages; the cattle 
delivered were to remain in his hands; and the lord muſt reſort to his writ 
where he could try the right by the duel, or the great aſſiſe. In like manner, 
ſhould the tenant die, and the heir deny the ſervice, the lord might alledge 
againſt a recent ſeiſin thereof per manum tenentis as it were, if he had ſeiſin 
thereof a year and day before the tenant's death. | 


CoMPLAINT might be made both of the unjuſt caption and detention ; and 
when the complaint was of this ſort, and the defendant denied both, if one 
was found for the plaintiff and one for the defendant, one party was to be 
in miſericordid, as to one, and the other in miſericordid pro falſo clamore, as to 
the other. If the lord made default after he had waged his law, or had failed 
in his endeavour to make it, the cattle were to be delivered to the plaintiff, 
whatever might be the event of the ſuit. 4374 | | 


- 


Taz ſubject of replevin and diſtreſs will be underſtood better, if we trace 
it from its commencement thro? all its ſtages. When any one had a complaint 
that his cattle were taken, or detained againſt gage and pledge, he either 
applied for a writ commanding the ſheriff quod replegiare facias, as we ſaw in 
Glanville's time (3); or he might complain ro the ſheriff, who, upon having 
ſecurity de proſequendo properly given, would, without a writ, proceed to 
make replevin. The way of executing this office was thus: The ſheriff 
went in perſon, or ſent one of his officers, to the place where the cattle were 


detained, and demanded a fight of them. If this was denied him, or any vio- 
lence was done to prevent it, he might immediately raiſe a hue and cry, and 
take the offenders as perſons who acted in manifeſt violation of the king's 


Peace, and put them in priſon. If he could not find the cattle to make de- 
liverance of them, and it appeared that they were driven away; then, if the 
takcr had any land and chattels in the county, the ſheriff's officer was to take 


(a) Bract. 156. (5) Vide ante, 138. 


— 


ſome 
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acknowledge; then, as this was a point upon the right, which in a proper PART I. 
proceeding by the king?s writ might come to be decided by the duel, or the CHAP. VI. 
great aſſiſe, there Was an end of the ſuit in the inferior court, and reſort muſt HENRY III. 
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CHAP. VI. brought back : but 1f the raker had no. land, o or chattels 'within the county, 


H 8 T OR, Ny QF, THE 
ſome of his cattle; to double t * * , and, detain them, till the auge Was 


HENRY 111. as the therif?”s power could reach. no further, recourſe muſt be had to a writ of 


attachment, as follows : Si A. fecerit, Sc. pene per vadium et ſaluos Plogios B. 
gued fit coram jufticiarits nohris apud Weſtmonaſteri um, c. oftenſurus quare cepit 
averia ipſius in comitatu, &c. abi idem B. non babet terras nec tenementa, et ipſa 
fugavit d præditto comitatu, Sc. uſque ad comitatum tuum in fraudem, extra poteſta- 
tem vice, Sc. et ibidem ea detinet, contra pacem noſtrim; ut dicit, Wc. (a). 

Ir no oppoſition was made to the ſheriff or his officer, but he was ſuffered 
to have a ſight of the cattle, he was immediately to cauſe them to be de li- 
vered to the complainant; and then he gave a day to both parties to appear 
at the next county, that the taket (who could not deuy the taking againl} the 
ſheriff's evidence, he, in this caſe, hwing'a record of the matter) might 
ſhew his taking to be juſt; and the complathant, that it was unjuſt. Ar the 
day appointed 1 in the county, the taker could have no eſſoin, as an unjuſt tak- 
ing and detention againſt gage and pledge was in the nature of a robbery, 
and was againſt the peace, even more than a diffein was. At the day, the 
taker was to ſtate his reaſons for the caption. Wo Os... 

Taz grounds upon which a juſtification for taking cattle might be refted, 


were many. It was a very common thing, in theſe times, to juſtify under 


the judgment of the lord's court, where it often happened there had been 
ſome compulſory proceeding to recover the duty in queſtion, © Thus the 
taker might ſay, that ad cepit, and per confiderationem curiæ ſuæ, pro ſervitio 
guod idem querens et tenens ſuus ei debuit, et ei injufts detimut ; for whach' he 


might vouch his court to warranty, if he pleaſed, and deny that he detained 


it againſt gage and pledge : to which the plaintiff might reply, quid illa 
injuſte cepit et detinuit ; for being ſummoned to appear in defendant's couft 
to anſwer for certain ſervices and cuſtoms demanded of him, he there ſaid he 
owed him no ſervices, and demanded judgment, if he was to be put to anſwer 
without the king's writ, as it touched his freehold; and yet, nevertheleſs, 
the defendant took his cattle, and diftramed him for a ſervice which he did 


not admit to be due, and when he demanded his cattle, he refuſed to deli- 


yer them; of which he was to produce his ſea, which was to conſiſt of cre- 
dible perſons who were preſent in court ; and if they agreed in maintaining 
what he had ſaid, then the court was ſummoned ; and if that agreed with the 
ſelta, then there n nothing but to enquire whether the diſtreſs was 


(a) Brad. 157. 
made 


EN GH I SH L A W. 
made by judgment of the court, or by the lord's own voluntary act: if the 


PART I. 4 


former, then the court was in mi ſericordid, for its falſe judgment; if the latter, CHAP. VI, 
then he was in miſcricordid; and in both cafes the cattle remained as they were HENRY III. 


delivered. If there had been no proceeding in the lord's court, and he juſtified 
for ſervice due, then they proceeded as before-mentioned, obſerving the di- 
ſtinction, where the ſervice demanded was a queſtion of Tight, and where 


of recent ſeiſin (a). | SEN 


$ 1 

Tus defendant might avow the taking to be juſt, becauſe he had A free 
hold in which neither the plaintiff nor any one ele had a right of common 
or other eaſement, and yet the plaintiff had put his cattle there without any 
right, and therefore he took them; tho? he was ready to reſtore them, if he 
would abſtain from the like treſpaſſes, which he refuſed to do. To which 
the plaintiff might ſay, that the taking was unjuſt, becauſe he had a right to 
common there, which he was ready to ſhew as the court ſhould direct; and 


therefore it was that he would not find pledges to obtain a releaſe of his 


cattle. But when the ſuit was brought to this iſſue, the county court could 
proceed no further in it, and the cattle were to remain as they were delivered: 
and if the plaintiff ſtill perſiſted in exercifing the right, the defendant, 


could he not otherwiſe defend himſelf, might have an aſſiſe of freehold, or the 


plaintiff an aſſiſe of common. 


Tur defendant might ſay the taking was ; juſt, becauſe he found them doing 
damage in. his land, and therefore he impounded. them, as by the law and 
cuſtom of the realm he might do, till fatisfaftion was made him; that the 
plaintiff would not make ſatisfaction, nor give ſecurity for it; nor did he 
demand them upon gage and pledge; or, if he did, they were tender- 
ed to him: and of all this the defendant was to produce his /eZa. If the 

plaintiff meant to deny the whole, he was to defend himſelf (for ſo Bracton 
_ calls it, as if he conſidered the plaintiff in this ſuit in the light of a defen- 
dant) per legem; but if he meant to anſwer to any particular parts of the de- 
fendant's anſwer ;.as that, tho' they were taken rightly by the defendant, yet 
they were detained. unjuſtly againſt gage and pledge, for he came with other 
credible perſons to the defendant, and offered to make amends, which he 
refuſed, and ſtill detained the cattle ; then, in ęither of theſe caſes, he was to 


produce a ſufficient ſea : and if the defendant meant to deny the whole of 


the reply, b he was to 1 his a, potty then law would be waged on both 
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fides. If the plaintiff denied that any damage was done, or that any was 
ſhewn to him when he tendered amends, then the defendant was to produce a 


HENRY III. fefa to prove that he took them doing damage (a). Again, where a defen- 


dant juſtified for ſervice due, if the plaintiff ſaid there was nothing arrear, and 
produced a ſufficient ſea to prove it, the taking being thus proved unjuſt, 
the defendant could not defend himſelf per legem. Another anſwer to a 
plaintiff was, when a lord juſtified under a proceſs of diſtreſs to compel an 


bees to a ſuit commenced in his court (0. 


Ix a ſervant had taken cattle in the abſence of his lord, and when they 
were afterwards demanded of the lord, he refuſed to deliver them upon gage 
and pledge, then they were both liable, the one for the caption, the other for 


the vetitum namium ; and if he avowed the caption, this did not free the ſer- 
vant, but both of them became anſwerable for the ſervant's act (c). When 


the cattle had been once delivered by the judgment of the county court, 
they were not to be taken for the ſame cauſe, till the ſuit was determined; 


and if any ſhould preſume to take them again, it was conſidered as a breach 
of the peace, and there iſſued a writ, ſtating ſpecially what had been done 
therein, and commanding the ſheriff, quod habeas coram juſticiariis ad primam 
afſiſam, &c. corpus ip/ius B. ad reſpond. de ſecundd captione, Ic. or the party 


might be heavily amerced in the ſheriff's court, coram te, et coram cuſtodibus 


placitorum coronæ noſtræ, ut caſtigatio illa in caſu conſimili aliis timorem tribuat 


delinguendi, as another form of this writ expreſſes it. This ſecond caption, 
as well as the firſt, was to be proved by Examining the ſecta nene on both 


ſides (d). 


SOMETIMES chattels were demanded under the name of averia ; as where 
any one had begun to hedge, or raiſe a fence upon another's ſoil, and had 


brought a cart, horſes, and tools there ; if theſe were detained againſt gage 


and pledge, the queſtion might be brought into the county court, in the 
above way: and here, if the plaintiff ſaid the locus was his freehold, the ju- 
riſdiction of the county failed, and recourſe muſt be had to an aſſiſe of novel 
diſſeiſin; and in the mean time the things were to be returned (e). 

Tavs have we taken a view of the law, as it ſtood in the goth year of this 
reign: it follows now to mention the ſtatutes made ſubſequent to that period. 


The firſt of theſe is the Ma panis et cerviſiæ, made in 51 Hen. III. ſtat. 1. con- 


ues 7 T on the ſubject from which it is intitled : to this Na 


(a) Bract. 158. (6) Ibid, 158, b. 00 Ibid. (a) Ibid, 159. (00 wid. | 
5 tute 
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tute another of che ſame year, intitled judicinm pillorie, may be confidered as PART J. 
ſupplemental,,. In the ſame year follow two. ſtatutes relating to the days of CHAP. VI. 
appearance in court, which deſerve more particular notice. The firſt is HENRY HI. 
intitled, Dies communes in banco, generally in all real actions; the other is pies commu- 
intitled; Dies communes in benco in placito dosis. Theſe two acts afford us the des in banco. 
firſt opportunity of ſpeaking particularly concerning the days for return of 

writs, and continuance of proceedings, in term, The former of them is as 

follows: It directs, that ſhould a writ come in oftabis of St. Michael, a day 

ſhould be given thereon in ofabis of St. Hilary; if in quindend of St. Mi- 

chael, day was to be given in quindend of St. Hilary. If a writ came in 

three weeks of St. Michael, day was to be given in oabis, or in craſtino Pu- 
rificationis; if on the morrow of All Souls, in quindend of Eaſter; if on the 

morrow of St. Martin, in three weeks of Eaſter ; if in e#abis of St. Martin, 

in a month of Eaſter ; if in quindend of St. Martin, in five weeks of Faſter. 

There was a ſpecial day given in craſtino Aſcenſionis, and it countervailed 

the ſame as in five weeks of Eaſter. If a writ came in quindens of St. Hilary, 

day was to be given in octabis of the Holy Trinity, and ſometimes in craſtino 

of St. John the Baptiſt; if on the morrow of the Purification, in octabis of 

St. John; if in octabis of the Purification, in quindend of St. John; if inquindend 

of Eaſter, in octabis of St. Michael; if in three weeks of Eaſter, in guindend 

of St. Michael; if in a month of Eaſter, in three weeks of St. Michael; 

if in five weeks of Eaſter, or on the morrow of the Aſcenfion, in a month 

of St. Michael; if in ofabis of the Holy Trinity, on the morrow of All 

Souls; if in quindend of the Holy Trinity, or on the morrow of St. John 

the Baptiſt, on the morrow of St. Martin; if in e#abis of St. John the Baptiſt, 

in oabis of St. Martin; if in quindeng of St. John the Baptiſt, in quindend of 

St, Martin: in this manner were the. continuances fixed from term to 

term, ; „ ; | 0 


Tux writ of dower was an exception to the above ſcheme of continuances 3 
for, in that, days were given at much ſhorter intervals, in order that widows 
might not be delayed 1 in recovering the maintenance which the law had pro- 
_ vided for them. If a writ of dower came in ofabis of St. Martin, day 
was to be given only to the morrow of All Souls; if in quindend of St. Mi- 
chael, to the morrow of St. Martin; if in three weeks of St. Michael, in 
a5 of St. Martin; if in a month of St. Michael, „in quindeni of St. Martin; 
if on the morrow of All Souls, in octalis of St. Martin; if on the morrow 
of St. Martin, in uindenũ of St. Hilary; if in eftabis of St. Martin, 

| X * 2 on 
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on the morrow of the Purification ; ifs in oftabis of St. Hilary, in ** of 
Eaſter; if in quindend of St. Martin, in octabis of the Purification ; if in ofabis 


— unmn } 
HENRY 111, of St. Hilary, in guindend of Eaſter ; if in quindend of St. Hilary, in three 


weeks of Eaſter ; if on the morrow of the Purification, in a month of Eaſter; 
if in octabis of the Purification, on the morrow of the Aſcenfion; if in guin- 
dend of Eaſter, in o#abis of the Holy Trinity; if in three weeks of Eaſter, in 
guindend of the Holy Trinity, or on the morrow of St. John the Baptiſt ; 
if in a month of Eaſter, in oFabis of St. John the Baptiſt ; if in five weeks of 
Eaſter, in octabis of St. John the Baptiſt ; if on the morrow of the Aſcenſion, 
in quindenã of St. John the Baptiſt ; if in oZabis of the Holy Trinity, in 
ofatis of St. Michael; if in quindend of the Holy Trinity, or on the morrow 
of St. John the Baptiſt, in quindend of St. Michael; if in 6#abis of St. John 
the Baptiſt, in three weeks of St. Michael; if in quindend of St. John the 
Baptiſt, in a month of St. Michael. Both theſe ſtatutes received ſome mo- 
dification by parliament at a later period (a), which will be noticed in their 
proper place, 

Txrsz are followed by two ſtatutes concerning the exchequer, both paſſed 
in the ſame year: the firſt is entitled, De Diſtriftione Scaccarii; the other, 
Statutum de Scaccario. The former ſpeaks of the damages which had been 
ſuſtained by the commonalty of the realm, thro' the wrongful diſtreſſes which 
had been taken by ſheriffs, and other bailiffs of the king, for the king's debts, 
or for other cauſes. The ſtatute therefore ordains generally, that when a ſheriff, 
or any other man, takes the beaſt of another, the owner of the beaſts might give 
them their feed without diſturbance, ſo long as they were impounded, and 
ſhould pay nothing for their keep; nor was the diſtreſs to be given or ſold 
within fifteen days after the taking. It further ordains, that no one ſhould 
be diſtrained by the beaſts that plough his land (5), nor by his ſheep, ſo long 


as they can find other diſtreſs or chattels ſufhcient whereof they may levy the 


debt; which, as well as the former, has been conſtrued to extend to the diſtreſſes 
of private perſons, as wel} as to thoſe of the king. But this exception of beaſts 
of the plough and of ſheep, did not relate to diſtrefſes, damage feaſant, which 
were {till to be taken according to the cuſtom of the realm. It was moreover 
required, that all diftrefles ſhould be reaſonable, and according to the value 
of the debt. The remainder of this fn and the whole of the other, is 
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confined to the collection of che King's debts, and the accounting for them in 
the exchequer. After theſe ſtatutes, in the ſame yewr, follows the Didlum de 


Kenetworth, and then the ſtatute of Marlbridge or Marlborough, 52 Hen. III. 


containing ſome proviſions of a miſeellaneous kind, n deſerve more par- 
ticular obſervation. | 


Tuts ſtatute was made after the long conteſt between the king and his 
barons had ſubſided, and the nation begun to breathe from the diforders of 


civil war. During this period, many abuſes had prevailed, which it was in- 
tended to remedy in part by this ſtatute. 


Maxx practices had obtained to defraud lords of their rights of tenure. 
One of them was this : A tenant would infeoff his eldeſt ſon and heir, being 
within age, in order that the lord might bedeprivedof his wardſhip; now it was 
declared by this act, that no lord ſhould loſe his ward by reaſon of ſuch feoffment. 
Another way was, to make a feoffment in fee, reſerving no rent, but ſup- 
poſing the feoffor to be ſatisfied for a certain term, which ſhould end when the 
heir came of full age, and then it was conditioned that the feoffee ſhould pay 
more than the land was worth ; and becauſe none would give ſo high a price, 
the heir uſed to enter by virtue of the original condition : but it was now de- 
clared, that no lord ſhould loſe his ward by reaſon of any ſuch feigned feoff- 
ments. Yet lords were not to be empowered to diſſeiſe perſons infeoffed in 
that way; but they were to have a writ to recover the cuſtody. The trial, 
whether ſuch feoffments were made Bond fide, or in fraud of the lord, was to 
be by the witneffes contained in the deed of feoffment, and other free and 
lawful men of the country; and ſhould the lord have judgment to recover 
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Statute of 
Marlbridge. 


his ward, the feoffees were ſtill to have their action to recover the term, or 


fee which they had therein, when the heir came of age. On the other hand, 
it was provided, thatthould lords implead any feoffees, bond ide fuch, under 
pretence of the above-mentioned collufion, RT ſhould have their damages 
and coſts, and the plaintiff be amerced (a). 


| A PROVISION in protection of heirs 18 the intruſion of their guardians, 


was partly a declaration and confirmation of the common law. It was declared, 


if a lord having wardſhip of an infant's lands, would not reſtore them when he 
came of age, the heir might have an aſſiſe of mortaunceſtor, and recover the 
damage he had ſuſtained by the with-holding of the land fince his coming of 
age, It was moreover declared, that where the heir was of full age at the death 
of the anceſtor, the lord ſhould not put him our, nor remove any thing, bur 


(a) St; Marlb. c. 6. 
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PART f. only take fimple ſeiſin thereof (for ſo yelief was ſometimes called) in recoghi. 
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tion of his ſeignory; and if ſuch an heir was put out, and had recourſe to a 
writ of mortaunceſtor; he ſhould be intitled to his damages, as in an aſſiſe of 


novel diſſeiſin. Again, the king was to have the prima ſeiſina, or primer ſeiſin 


(which correſponded with relief) of his tenants in capite, as was uſed in times 


paſſed; nor was the heir to have it till he had firſt ſued livery of the land out of 


the king's hands, as his anceſtors had before done, This was to be underſtood 


of lands and fees which uſed to be in the King s hands by reaſon of Knight $ 


ſervice, ſcrjeanty, or Juris patronatis, that is, of the foundation of biſhoprics, 
monaſteries, and the like (a). So great havock had been made i in the rights 


of perſons, and of things, during the late "diſorders, that a parliamentary 


ſanction was neceſſary to confirm ſome of the plaineſt 1 apck in the e com. 


mon law. : 
Tus like obſervation will apply to the following chapter ; ; which directs, 
that when land holden in ſoccage was in the cuſtody of the heir's relations 


during his minority, the guardians ſhould make no waſte, ſale, or deſtruction 


of the inheritance, but were ſafely to keep it for the uſe of the heir ; and, 
when he came of age, ſhould anſwer to him for the iſſues, by a lawful ac- 


compt, with an allowance to the guardians of their reaſonable coſts. Such 


guardians were not to {ell the marriage of the heir, but for the emolument of 
the heir himſelf (5). i 


SoM proviſion was made for the better ordering of ſervices. As to ſuit of 
court, owing to great lords and others, it was, ordained, that no perſon in · 


fecoffed by deed ſhould do more than the deed bound him to; excepting ſuch 


— 


as any one or his anceſtors had been accuſtomed to perform before the king's 
firſt voyage into Brittany, which was thirty-nine years and a half before the 


ſtatute of Marlbridge. As to thoſe who were infeoffed without deed, from 
the time of the Conqueſt, or ſome other ancient feoffment, they were not to be 
diſtrained to do ſuch ſuits, unleſs they or their anceſtors had performed them 
before the above period of limitation. Further, perſons infeoffed by deed to 
do a certain ſervice, as to pay ſo many ſhillings i in the year to be acquitted of 
all ſervices, were not to be bound to any other ſuits or ſervice contra forman 


feolfamenti, contrary to the terms of their feoffment. It enacts (as had before 


been directed where ſuch caſes happened in Ireland) (). that where an in- 
heritance deſcended to parceners, t the eldeſt ſhould. do the ſervice, and the 
ethers be conmriburing to him according to their portions.” And where there 


(a) Ch. 16. Gucci) Vide ante, 196, 
K Jo we 
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were ſeveral feoffees of land for which only one ſuit was due, the lord was PART I. 
not to exact more than that one ſuit; and if the feoffees had no warrantor or CHAP. VI. 
meſne who ought to acquit them, then every one of them, according to his HENRY II. 
portion, was to be contributory towards doing the ſervice. 

Tavs far did this act make order for apportioning of ſuits and ſervices : it 
goes on to furniſh a courſe of redreſs for thoſe who were injured contrary 
thereto. It ordains, that ſhould lords diſtrain their tenants for ſuch ſuits con- 
trary to this act, then, at the complaint of their tenants, they were to be at- 
tached to appear in the king's court, at a ſhort day, to make anſwer thereto. 
Upon this clauſe a writ was afterwards framed, called, from the deſign of it, 
contra formam feoffamenti ; and which certainly did not exiſt at common law, 
notwithſtanding a ſuppoſed caſe in Fitzherbert (a), there being no mention 
of it in Bratton : befides, the writ bears an internal mark of its origin, by 
always reciting this ſtatute. 'The remedy in ſuch caſes before was of a leſs 
conciſe nature than what was now propoſed ; for, befides the proceſs of at- 
tachment, the lord was to have but one eſſoin, if he was within the realm, 
and the beaſts taken on the occaſion were to be immediately delivered to the 
complainant, and ſo remain till the queſtion between them was determined. 
If the lord did not appear upon the attachment, nor keep the day given by 
the efloin, another writ went; and if that was not obeyed, then he was to 
be diſtrained by every thing he had within the county, and the ſheriff was 
to anſwer to the king for the iſſues thereof; he was alſo to have his body 
at a certain day: and if the. lord came not at that day, the complainant was 
to go /ine die, and the beaſts and other diſtreſſes taken to remain as they then 
were, until the lord recovered the ſuit by judgment of the king's court; 
and, in the mean time, all further diſtreſſes for the ſame ſervices were to 
ceaſe ; tho? the lord was yet to be at liberty to ſue for his ſervice, in form of 

law. If the lord came in, and upon anſwer was convicted, the complainant 
was to recover the damages he had ſuſtained by the diſtreſs. 

WuiLE redreſs was provided for the tenant, the following was contrived 
for the lord ; for if tenants withdrew from their lords ſuch ſuits as they had 
performed before the above-period of limitation, and had continued to pers 
form, then the lord of the court to which ſuit was owing, was to recover it 
with damages, by the ſame ſpeedineſs of juſtice as to the limiting of days, and 
the awarding of diſtreſſes, as was above provided for tenants, It was enacted : 


(a) Avow. 243» 16 Hen, III. 
| 89 *# 9 8 if / 0 allo, 


344 
PART I. 
CHAP. VL. 
. 


HENRY III. 
Diſtreſſes. 


HISTORY OF THE 


alſo, that lords ſhould not recover ſeiſin of ſuch ſuits againſt their tenants BY 
default, as was the old courſe at common law (a). 

Maxx proviſions had been made in the former part of this ſtatute con- 
cerning diſtreſſes. It complains, that, during the late troubles, great men. 
and others refuſing to abide the order of the king's court, and the due coutſe 
of law, took. upon them to be their own judges i in. their own cauſes, and re- 
venged themſelves of their neighbours by taking diſtreſſes, till they had fines 
and rauſoms paid at their pleaſure : others, again, would not be juſtified, 
that is, ſubmit. to the King's officers, nor ſuffer them to make delivery of 
ſuch diſtrefſes as they had taken of their own authority, without any pretence 
of right to warrant them, To remedy theſe diſorders, it was now. enact- 
ed and enjoined, they they ſhould not be any longer endured ; and further, 
any perſon ſo taking revenge, without a judgment of the king's court, was to 
be puniſhed by a fine according to the offence : in the ſame manner of a 
diſtreſs made without authority: and beſides ſuch fine, amends: were to be 
made to them who had ſuſtained any damage by the diſtreſs (5). Moreover 
it was declared, that none ſhould diſtrain any to come to his court who was 
not within his fee, or within his hundred or bailiwick ; nor was any to 


take diſtreſſes out of his fee or place where he had a bailiwick or juriſdiction: 


all which, like the proviſions of the former act, were nothing more than de- 
clarations of the law as it ſtood before; only in this, as in the former caſe, it 
was ordained, that perſons offending againſt this act, ſhould: be puniſhed as 
above mentioned, according to the nature of the fact (c). Again, if any 
would not permit ſuch diſtreſſes as he had taken to be delivered by the 
King's officers, according to the law and cuſtom of the realm, or would not 
ſuffer proceſs of ſummons, attachment, or execution of judgments of the 
king's courts to be done according to law, he was to be puniſhed in the 
above-mentioned way, as one who would not be juſtified by the law of the 


land. 


Tut former chapters of this ſtatute inflicted puniſhment where the aiftreſ 
was unlawful, or the perſon diſtraining had no ſeignory, or juriſdiction at all, 
or diſtrained out of his fee or juriſdiction. The following proviſion was 
made in caſe of lawful diſtreſs. It directs, that where a lord diſtrains his te- 
nants for ſervices and cuſtoms due to him, or for any thing of which the 
lord of the fee had cauſe to diſtrain, and it was afterwards found that the ſer- 


' vices were not in arrear, the lord ſhould not be puniſhed by fine, as in the 


4e c . „„ | 
17 above 
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the courſe of law; but ſhould be amerced as had hitherto been uſed, and the 2 VI. 
tenant ſhould recover his damages againſt him (a). The general conſiruc- HENRY III. 


tion of this chapter has been, that an action of treſpaſs was hereby taken 
away in ſuch caſes (+) ; tho, from the bare words of the act, there ſeems to 
have been no ſuch defign in the legiſlature, but merely to exempt diſtreſſes 
of this kind from any concluſion which might be drawn from the former pro- 
viſions reſpecting diſtreſſes that were wholly unlawful. 

IT was declared and enacted, that no one ſhould Urive a diſtreſs out of the 
county where it was taken; and if one neighbour did ſo to another, of his 
own will, and without any lawful right, he was to be puniſhed by fine, 
as in the above caſes, as for an offence contra pacem. Nevertheleſs, if a lord 
did ſo towards his tenant, he was to be proceeded againſt in another way, and 
only amerced heavily. It was declared, that diſtreſſes ſhould be reaſonable 
and that thoſe who took unreaſonable and improper A5 e ſhould be 
heavily amerced for the exceſſiveneſs thereof (c). 

As the king had, by his prerogative, a right to diſtrain for rent in any of 
his tenants lands, tho' they were out of his fee and ſeignory, ſeveral lords 
had taken upon themſelves to do the like; but it was now enacted, that no man 
ſhould, for any cauſe whatſoever, take a diſtreſs out of his fee, or in the 
king's highway, or in the common ſtreet, except only the king, or his 8 
cers having a ſpecial authority for ſo doing (d). 

Tux only remedy in caſe of diſtreſs was a writ of replevin, which nber 
ſome time before it could bring relief to the owner of the goods or beaſts; 
and this delay was greatly increaſed when the diſtreſs was impounded within 
a liberty that had return of writs ; for the ſheriff could not, in general, act 
immediately in perſon, but was to make a warrant to the bailiff thereof, or- 
dering him to make deliverance (e). To remedy theſe inconveniencies, it 
was provided by another chapter of this ſtatute, that where the beaſts of any 
man were taken, and wrongfully with-held, the ſheriff, upon complaint 
made to him, might deliver them without any impediment or contradiction 
of the taker, if they were taken out of a liberty ; and if taken within one, 
and the bailiff thereof refuſed to deliver them, then the ſheriff, upon their 
default, might make a deliverance of them (f). Thus was the ſheriff im- 
powered to make replevin without a writ z and either by parole or by me 


(a) Ch. 3. (6) 2 Taft; 106. (e) Ch. 4. (d) Ch. 15. | () 2 Inſt. 139. 27 Ch. a 
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cept, either in or out of the county court, he might now command his bailiff 
to deliver the diſtreſs: a "or n c qr 1 mw PROS * 


— 
HENRY 111, Feplevin. 


Axornrx abuſe of che Annan} bees by diſtreſs, was endeavoured to 
be removed by chap. 22. of this ſtatute, which ordains, that none ſhould 
diſtrain his freeholders to anſwer for their freeholds, nor for any thing 
touching their freeholds, without the king's writ, nor ſhould. cauſe his free- 
holders to ſwear againſt their wills; becauſe no man had any authority to 
do that, but by the king's command. It: ſhould feem, that before this, lords 
would by diſtreſs compel their tenants to diſcover their title-deeds, and ſhew 
by what ſervices they held, and.ſo lay them open to litigations and conteſt : 
the ſwearing here meant was probably thediſcharge of their duty in the court 
baron and hundred court, where the freeholders were ſefatores and judges, 
and were forced, by oppreſſive diſtreſſes, to ſwear between As Patty, 
according to the pleaſure of the lord (a). 


Tux remaining part of this ſtatute relates to the eib enen of -:uſtice, 


either civil or criminal. We ſhall firſt confider what concerns the former: of 
this, the firſt is the chapter upon Leaupleader. It ſeems, that bailiffs and 


Judges of courts uſed to take fines of ſuitors for a fair hearing of their cauſe, 
which fair hearing was called pulchrè placitare, or beaupleader (b). It was or- 
dained, that neither in the itinera of the juſtices, nor in the counties, hundreds, 
nor courts baron, ſhould any fines be taken pro pulchr? placitando, nec per fic 
guòd non occaſionentur. That this is the meaning of beaupleader, and not that 
it was a fine for amending a wrong plea, ſeems plain from a paſſage in the 
ſtatutum M alliæ (c), and the manner in which Fleta ſpeaks of this fine : Nititur 
dominus vel ejus ſeneſcallus ipſos occafionare, arguendo, et redarguendo, donec finem 
fecerint pro pulchre placitando (d). Upon this ſtatute a writ was framed to re- 
lieve thoſe who were diſtrained for any fines of this kind (e). | 

In furtherance of proceedings in court, it was provided, that charters as 
exemption and liberties, granting that certain perſons ſhould not be impan- 
nelled in aſſiſes, juries, or recognitions, thould not operate as an impediment 
to juſtice ; but, where right could not be done without them, as in the great 
aſſiſe, in perambulations, and in charters, and deeds of covenant, where they 
were witnefles, and the like caſes, they ſhould ſubmit to be ſworn; 8 5 
however, their franchiſe in all other caſes (). 


(a) 2 Inſt. 142. (3) 2 Inſt, 122, 123. (c) Vid. fatutun Walli. (% Pier 147- 
(e) Ibid. (J) ch. 14. 15 
| Ir 


% 


ENGLISH LAW: 


Ir ſeems the order of appeal, when a court baron had given a falſe judg- ; 


ment, was to the court baron of the lord next above, and ſo upwards to the 
chief lord's ; and if the next immediate meſne lord had no court, the judg- 
ment could not be redreſſed in the court of the next ſuperior, for want of 


privity, but recourſe was to be had to the bench, or the juſtices in eyre. 


This ſeries of appeal occaſioned great delay and expence (a): to prevent 
which it was provided, that none, except the king only, ſhould hold plea 
of falſe judgment given in the court of his tenants; for ſuch pleas, ſays 
the ſtatute, ſpecialiter ſpectant ad coronam et dignitatem domini regis (b). A 
great inducement to the king for depriving inferior courts of this ſubject of 
juriſdiction, and bringing it immediately into his own court, was, that the 
fines to be impoſed for falſe judgments could not be ſet by inferior courts, 
becauſe they had no record, by which the king was a great loſer : falſe judg- 
ments were thenceforward to be heard in the common-pleas and the eyre. 

Tus power of amercing for defaults was exerciſed by all perſons autho- 
rized to make judicial enquiry ; and this power was exerciſed in a manner 
not wholly ſatisfaftory. An act was therefore made to redreſs this, to the 
following effect: It was ordained, that no eſcheator, or enquirer (which is 
ſaid to fignify ſheriffs, coroners ſuper viſum corporis, and all thoſe who had 
power to enquire in certain caſes) (c), or juſtice aſſigned ſpecially to take 
certain aſſiſes, or to hear and determine certain complaints, ſhould any longer 
have authority to amerce for default on the common ſummons ; and none 
but the capitazes juſticiarii, and the juſtices itinerant in their iters (d). 

AmoNGs the alterations made for the improvement of judicial proceedings, 
that which concerned the writ of entry was of great importance. We have 
ſcen, that this new remedy was confined to certain degrees, which gave a de- 
nomination to the different writs, ſome of which were thence ſaid to be in the 
per, and others in the per and cui (e). This was a check upon the applica- 
tion of the writ of entry, which, in other reſpects, was of a general import, 
and capable of being further extended. With a view to this, it was ordained, 
that if ſuch alienations, upon which awrit of entry uſed to be had, were ſo many 


degrees removed, as not to be properly within it, the complainant ſhould have 


a writ to recover his ſeiſin, without mention of the degrees, into whatſoever 
hands the land ſhould have come by ſuch alicnation: and this, fays the 15 
tute, ſhall be per brevia originalia per concilium domini regis bende (HY. 


(4) 2 Inſt 138. (chr Bo- 7 (e) 2 Inft. 136. (4 Ch. 183. 3 (e) Vid. ante, 259. 
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1 348 HISTORY OF THE 
# PART I. purſuance of this permiſſion, a new writ was formed, called the writ of entry 
1 CHAP. VI. in the poſt, becauſe, inſtead of ſpecifying the particular ſteps by which the 
* HENRY III. alienation had happened, It ſaid generally, that poſt ſuch alienation, &c. 


Tux were two miſchiefs in the law, as ſome thought, reſ pecting the pro- 
perty of abbots, priors, and other religious, which it was now endeavoured to 
remove : firſt, if the goods of a monaſtery were taken away in the time of a 

predeceſſor, it was an opinion, that after his death the ſucceſſor had no re- 
1 medy for the treſpaſs : the other miſchief was, that if in the time of a va- 
cancy, when there was no abbot or prior, or whoever might be the head, 
any intruſion were there made, the ſucceſſor had no remedy to recover the 
land with damages, tho* the predeceffor died ſeiſed e both which 
were now remedied (42). 

SEVERAL proviſions were made for improving the proceſs of law. By one 
act it was provided, that if bailiffs, who ought to account with their lords, 
withdrew themſclves, and had no lands or tenements by which they might 
be diſtrained, they ſhould be attached by their bodies, ſo as the ſheriff might 
cauſe them to come to render an account. Thus was a proceſs againſt the 
perſorfframed upon this ſtatute, beginning with, Monſtravit nobis A. quod cum 
B. ballivus ſuus, c. (b) of which, and the action of account, more will 
be ſaid in the next reign. This ſtatute has been conſtrued to extend not 
only to bailiffs, but to guardians in ſoccage, receivers, and other accoun- 
5 | | tants (c). While this care was taken for ſecuring the regular accounting of 
bailiffs, the intereſt of the lord was guarded by another proviſion, that re- 
ſtrained farmers from making waſte, It is the opinion of ſome, tho? not, as 
it ſhould ſcem, well founded (d), that there was no remedy for waſte, but 
againſt a tenant in dower, and guardian, Theſe being, ſay they, eſtates 
is created by operation of law, the law likewiſe provided that they ſhould 
. bot be abuſed; but ſuch intereſts as were conferred by agreement between 
1 man and man, were left wholly to the terms of ſuch agreements; and if there 
3 was no proviſion made therein by the parties themſelves, the law would make 
| none for them: it was therefore now enacted, in confirmation of the common 
| 
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law, that farmers (which fignified as well thoſe for life as for years), during 
their terms, ſhould not make waſte, or exile of woods, houſes, or men, nor 
of any thing belonging to their farm, e they had a ſpecial licence or 


| | 9 (a) Ch. 18. 2 Inſt. 151. (5) Fleta, &) 2 Inſt, 144» Vid. 8 (a) vid. ante, fla, | 
ö cove- 
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covenant for ſo doing ; and if they did, and were convicted thereof, they 
ſhould refund full Aanlüges, and be heavily puniſhed by amercement (a). 
TE other parliamentary regulations about proceſs were as follow: 
Chap. 7. ſpeaks of the common writ de cuſtodid; of which there appears 
no mention in Glanville nor Bracton: however, it ſhould ſeem this meant 
the writof right of ward, the proceſs in which, as in moſt other perſonal actions, 
was ſummons, attachment, and diſtreſs infinite, which was tedious, and, by 
the return the ſheriff ſometimes made of ſmall iſſues, ineffectual. It was 
therefore now enacted, that, if the deforceors came not at the great diſtreſs, 
then the ſame proceſs ſhould be repeated twice or thrice, within the next 
fix months, and be read openly in the county court, and proclamation 
made for him to appear at a day limited; and if he came not at the end of half 
a year, according to the proclamation, he was to loſe the ſeiſin of the ward, 
as a rebel. If a cuſtody was demanded againſt one who held it by reaſon of 
ward, the proceſs ordained by this ſtatute was not to lie ; but it was left to the 
courſe of the common law (5). The proceſs of ſeveral actions was altered 
in the following way: In an action of dower unde nibil, for the future, beſides 
the days of common return, as in other real actions, which would be too 
tedious to decide a right to an eſtate which was to be only a maintenance for 
life; the ſtatute ſays, dentur quatuor dies per annum ad minus, and more if 
conveniently could be, ſo that they ſhould have five or fix in the year at leaſt, 
In aſſiſes ultime preſentationis, and ſuits of quare impedit, of churches vacant, 
days were to be given from fifteen to fifteen days, or from three weeks to three 
weeks, as the place happened to be near or remote; and in a gare impedit, if 
the diſturber appeared not at the firſt. day of ſummons, nor caſt an eſſoin, he 
was to be attached, and if he did not appear to that, he was to be diſtrained 
by the great diſtreſs ; if he. ſtill made default, a writ was to go to the biſhop 
of the place to prevent the lapſe. This ſhortening of tlie proceſs in theſe 
ſuits, we have before ſeen (c), had been practiſed by the courts upon their 
own authority. It was further enacted, in all caſes of attachment; that the ſe- 
cond attachment ſhould be per meliores plegios, and then the: laſt diſtreſs (d): 
a regulation which put the firſt check upon the ſolennitas attachiamentorum (e). 
Ir was enacted, in reſtraint of the great delay occaſioned by effains, that after 
any one had pos himſelf upon an inqueſt, no party ſhould have more than one 


(a) Ch. 23. Note, this latter dauſe, about welt is made a e Waser in 2 Inſt. and 
is numbered as the twenty · fourth chapter; which makes this ſtatute contain thirty chapters in 
that author, tho in the common editions it has only twenty-nine chapters. 

(5) Ch. 7. (c) Vide ante, 260, (4) Ch. 12. (-) Vide ante, 296. 
| „ eſſoin, 
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efloin, and one default (a); and no one was to be obliged to ſwear, as had been 
the practice, to warrant the truth of an eſſoin (59. Warrantors in pleas of 
land were exempted from a fine for non-appearance at the ſummons of juſ- 
tices in eyre, but were to be further warned to appear c). at 

Tux laſt proviſion on the ſubject of proceſs was to give eſſect to a regula- | 
tion made by the ſtatute of Merton about re- diſſeiſins. It was directed by that 


act (d), that a perſon committing re- diſſeiſin, ſhould be committed to priſon, 


till he was delivered by the king, vel alique alio modo; under which laſt words, 
ſuch perſons were delivered by the common writ de bemine replegiando (e): 
to prevent which, it was now ordained, that they ſhould not be delivered ine 
ſpeciali præcepto domini regis, and ſhould alſo make fine with the king for the 
treſpaſs : and if the ſheriff delivered them any otherwiſe, he was to be 
grievouſly amerced ; and the perſon ſo delivered was to make fine ſor the 
treſpaſs (). Thus far of the proviſions of this ſtatute relating to civil 
matters. ee Py bag 1 11 
Sour few alterations were made in our eriminal law by this ſtatute, The 
ſplendid appearance of the ſheriff's tourn was wholly dimmiſhed by a law, 


which ordained that archbiſhops, biſhops, abbots, priors, earls, barons, or 


any religious man or woman, ſhould not be obliged to attend there, unleſs 
they had ſome ſpecial buſineſs; but the tourn in other reſpects was to be 
held as formerly, in the time of Magna Cbarta, and of the reigns of Richard 
and John. Thoſe who had tenements in different hundreds, were not to be 
obliged to attend the tourn, except only in the diſtrict where they were moſt 
converſant (g), The attendance before the ſheriffs and coroners was virtu- 
ally diſpenſed with in another inſtance. It was declared, that the juſtices in 
eyre ſhould not, in future, amerce townſhips in their circuits, becauſe all 


| ſuch as were twelve years of age came not before the ſheriffs and coroners 


to make inquiry of robberies, burnings, and other things appertaining to 
the king's crown, provided there were ſufficient others of the townſhips 
to make inquifition. However, it was ſtill required, that in inquiſitions for 
the death of a man, all perſons of twelve years old ſhould Pear, unleſs they 
had a reaſonable excuſe for their abſence (00. 


A rROvis fox was made about murder, which: . lions aiGevlty 
among modern . Murdrum, ſays the ſtatute, de catero non adjudicetur 
coram juſticiariis, ubi i infortuni un tantimmodo adj udicatum a; 7 enn 20 | 


(a) Ch. 13. 00 Ch. 19. 1 ch. 26. (a) ch. 3. Vide W 200. 
(e) z Inſt, 115. (J) Ch. 8. (g) Ch. 10. ( Ch. . 
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murdrum in interfectis per feloniam, et non aliter (a). The fine called murder, PART 1. 
which has been ſo often mentioned, tho? by the general law only due upon CHAP. VI. 
a ſecret felonious killing, yet, it appears from Bracton (4), was by the particu- HENRY III. 
lar cuſtom of fore places exacted in other cafes of homicide, tho' not felo- 

nious { the object of this ſtatute, therefore, was to abrogate ſuch cuſtoms, 

and reduce the whole law of the realm to an uniformity ; very different from 

the opinion of thoſe who imagined the murder here ſpoken of to ſignify the 

fact of killing; and that the ſtatute - ordained that en 1 wm 

ſhould not be deemed felonious, or murder. . 


Tut other regulation concerning matters of crime was this: that where 
a clerk was arreſted for an offence, and afterwards by the king's command 
let to bail, or replevied with a condition that they to whom he was let to 
bail ſhould have him before the juſtices, ſuch ſureties and ſuch bail, if they 
had his body before the juftices, were not to be amerced, tho' he neon to 
anſwer, and elaimed his privilege of clergy (c). 


Tusk were the alterations and confirmations of the common law made 
by the ſtatute of Marlbridge, 52 Hen. III. to which may be added a 
chapter, the ſubſtance of which was frequently repeated in the following 
rcigns. This required, that Magua Charta ſhould be obſerved inall its articles, 
as well thoſe relating to the king, as to others; and it was directed, this 
ſhould be enquired of before the juſtices in eyre in their circuits, and before 
ſheriffs in their counties; and writs were to be granted gratis againſt ſuch as 
offended therein, returnable coram rege, coram juſticiariis in banco, and before 
the juſtices itinerant; the like of the Charter of the Foreſt; and all ** 
therein were to be grievouſly puniſhed (d). 


Taro? the civil commotions of this reign might interrupt or faſpend the full The advance. 
execution of the law, we have ſeen, that the learning of it was advanced to a law. wrote 
very high degree. The great pains beftowed by Henry II. on eſtabliſhing 
our law and improving legal learning, enabled it to take deep root, and ſup- 
port itſelf thre? the reigns of Richard and John, tho? not aſſiſted by any par- 
ticular regard from thoſe monarchs. In this reign it had acquired a ſtability, 
which withſtood SVEN e and check from the rurbulence of the 


times. 


Tae ſtudy of the canon, bub more. e af Ps civiland fondal: iow 
had een to . 0p OTIS: and to n rye 


(a) Ch, 25. 0 Vide : ante, ng | < Ch, 2 27. | WO) Ch. 4. | 
, acceſſions 
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acceſſions both of kiength and: ornament, The civil 11 ho, beſides exciting 
an emulation in the-profetlors of the common law: to cultivate their own 


HENRY III. municipal cuſtoms, afforded from its treaſures ample means of doing it, 


Much was borrowed from thence, and ingrafted on the original ſtock of the 


common law. But the manner in which this was done is very remarkable. 


Tho' our writs and records are in the language in which the Roman juriſ- 
prudence was written and taught, there is not in either the leaſt mark of imi- 


tation; but the ſtile of them is peculiarly their own. + The uſe made of the 


civil law was much nobler than that of borrowing its language. To enlarge 
the plan and ſcope of our municipal cuſtoms 4, to-ſettle them upon principle; 
to improve the courſe of our proceeding; and give confiſtency, uniformity, 
and elegance to the Whole; theſe were the objects the lawyers of thoſe days 
had in view: and to further them, they ſcrupled not to make a free uſe of 
that more refined ſyſtem, Many of the maxims of the civil law were adopted 
into ours; its rules were referred to as parts of our own cuſtoms ; and argu- 


ments grounded upon the principles of that jurifprudence were attended to, 


as a fort of authority. This was more particularly ſo in every thing relating 
to perſonal property; while the feudal law ſupplied many rules of property, 
regarding tenures. This law, as more nearly related to the principal part of 


our own, had obtained in ſome degree long before the Imperial had received 


any encouragement, or was at all known here. It had indeed become part of 
our law from the firſt admiſſion of the N orman cuſtoms; ; it was embodied in 


them, and as ſuch pervaded our whole ſy ſtem of rognlation concerning real 


property. 
Tur feudal law was more intimately Sioogin! into the oonfiiturieh of our 
polity than either the civil or canon, as appears very ſtrongly in this : that 


the civil law is quoted as ſuch by our old writers ; the feudal is never quoted 


under that name; but at the ſame time the principles and rules of it are allud- 
ed to and diſcuſſed, as the acknowledged common law of the realm, 


Wren the Book of Fends was publiſhed by Obertus de Otto 3 
the year 1152, and the particular cuſtoms of Lombardy, as to feuds, had be- 
come the ſtandard and authority to other nations, on account of the greater 


refinement to which that kind of learning had been brought there, it is pro- 
bable that treatiſe was known here. But it does not appear, that it had any 
orher effect than influencing our lawyers to ſtudy their own tenures with more 
diligence, and work up the learning of real property with much curious 
matter of a ſimilar Kind. Thus tenvres in England continued a peculiar 

1 8 


ENGLISH L A W. 


ſpecies of feuds, partaking of certain qualities i in common with Alte, but, 
when once eſtabliſned here, growing up with a ſtrength and figure intirely 
their own. © While moſt of the nations in Europe referred to the Book of 
Feuds as the grand code of law by which to correct and amend the imper- 
fections in their own tenures, there is in our la- books a total filence about 
the very exiſtence of ſuch a body of conſtitutions. 

Bes1DEs the refinement which begun now to grow in the law of real pro- 
perty, a certain ſubtilty and captiouſneſs was getting into our courts of 
juſtice, which was encouraged, if not produced, by the ſcholaſtic logie then 


affected by all perſons of learning. In the reign of Henry III. this rage of 
minute refinement: had infected all branches of the law; and made almoſt 


every part of our juriſprudence in the higheſt degree artificial and complex. 


TnzRE was not in this king, nor in his Miniſters, any remarkable atten- 
tion to the cultivation of our laws. They were all too much employ- 
ed in defending themſelves againſt the rebellious diſpoſition of the 
potent barons, However, notwithſtanding this neglect, and the convul- 
ſions attendant on civil broils, the events of this reign had a very great 
and beneficial effect in promoting the improvement of our laws. | 

HiTazRrTo our Kings had been kept under no rules of government, but 
had exerciſed a prerogative above all law, except ſuch as the neceſſity of the 
time, and their own diſcretion, preſcribed tothem. The eſtabliſhment of the 
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Great Charter, as it defited certain points of ſupreme authority, and aſcertain- 


ed ſome valuable privileges of the ſubject, ſo. fat put a reſtraint upon the 
royal power. The king bad now certain bounds limited to him, which he 


could not tranſgreſs without its being perceived, and the nation taking imme 


diate alarm. 


Non was the diſpoſition which "7 5 ſo frequently ſhewed to break theo! ; 


this new reſtfaint. without ſome good effect, It occafioned refiſtance in the 
barons, which ended in repeated and more ſolemn confirmations of this great 
declaration of the ſubjects rights. In the mean time, the jealouſies of the 
people, long engaged on this one object, muſt have wrought wonderfully. on 


their minds: men ſeeing the violence with which the obſervance of this law 


was demanded, muſt have contracted an habitual regard for laws in general. 


Taz king felt very uneaſy under the reſtrictions impoſed by Magna Charta; 


and not forgetting the arbitrary manner in which his predeceſſors had or- 


dained, ſuſpended, or qualified laws, he made frequent, pretences to avoid 
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a compliance with it. In the, writs, at one time, directed to the. ſheriffs to 
enjoin an univerſal obſervance of the Charter, he cauſed a remarkable clauſe 
to be inſerted ; namely, that thoſe who did not pay the fifteenth granted 
at the time of the late confirmation, ſhould not for the future be Knall to 
the benefit of the liberties thereby confirmed, U bu 6 


He carried his power of diſpenſing much farther : 18 was the firſt of our 
kings who employed the clauſe of nou obſtante in his patents and grants. 
Henry, when remonſtrated with upon this innovation, alledged the example 
of the pope, and claimed an equal right. Thus were the uſurpations of the 
pontiff, againſt which our kings had heretofore made the moſt determined 
ſtand, become precedents for their own evaſions of the national laws. 

THER: are ſome few inſtances in which Henry took a perſonal part, in 
enforcing the execution of the laws. When a jury in Hampſhire had ac- 
quitted ſome felons wrongfully, and it was afterwards known that thty them- 
ſelves had been in the confederfy, he, in a rage, committed them all to pri- 
ſon, and ordered. another jury to -be impannelled (a). Henry ſtood forth 
himſelf in parliament as the proſecutor of Henry de Bath, chief juſtice of En- 
gland, when ſome charges of mal-practice were exhibited againſt him (3). 

Tux adminiſtration of juſtice was ſometimes interrupted by the violence of 


the times. It is related, that in 1224, Fowkes de Breaute, when thirty-five ver- 
dicts of diſſeiſin had paſſed againſt him, came into court with an armed force, 


ſcized the judge, and impriſoned him in Bedford caſtle. This offender was 
afterwards baniſhed (c); but tho” his life was ſpared, his brothers and other 
noblemen, to the number of twenty-four, who aſſiſted in this outrage, and 
ſtood a ſiege of the caſtle againſt the king's forces, were all hanged. 


Tux ſources of information begin at this period to be more authentic. 
We have, in this reign, ſome ſtatutes enacted by the legiſlature, befides the 
Charter of Liþerties and the Charter of the Foreſt. Theſe ſtatutes are either 
to be found on the rolls in the Tower, or in ſome memorials, Which have 


delivered them down to us as acts of parliament, and therefore we are not at 


liberty to diſpute the genuineneſs of them. Many parliaments were holden 


in this long reign, and it is thence inferred, that many acts muſt of courſe have 


paſſed, which have not come down to us; tho? it is remarkable, that Bracton, 
in his whole work, quotes no ſtatutes but thoſe which are now extant. - So 


(a) M. Paris. 509. 2 Hume, 228. (b) 1 Parl, Hiſt, 31. (e) M. Paris, 221, 224; | 
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geſtructive has the hand of ene Wan that ſore of thoſe few we have, are 
not to be found upon record. ae een an 

Tus only ſtatutes of this reign to be found on the ſtatute. roll, are Magna 
Cbarta, and Charta de Forefld. The reſt are not on record, but only pre- 
ſerved in printed and manuſcript books. Such are the ſtatutes of Merton and 
Marlbridge. From hence it may be concluded, that notwithſtanding the 
record itſelf be not extant, yet general ſtatutes made within time of memory, 
that is, ſince the firſt of Richard I. do not loſe the force of tatutes, if any au- 
thentic memorials of their being ſuch are to be found in books, ſeconded with 
a general received tradition atteſting and approving the ſame (2). It has 
therefore become a'rule, that courts are to take notice of general acts of 
parliament, without pleading them ; for ſuch ſtatutes are never to be put on 
the iſſue of nul tiel record, but ſhall be tried by the court, which, if there be 
any difficulty or uncertainty, is to make uſe of ancient copies, franteripty,: 
books, pleadings, and other memorials to 37 

Tut ſtatutes of this reign which are now in being, are to be found in the 
common editions of the ſtatutes, © The ſtatutes from Magna Charta down tò 
the end of Edward II. including alſo ſome which are incerti temporis, are ſome- 
times called the vetera ſtatuta (concerning which we ſhall make ſome ob- 
ſervations in their proper place); thofe from the beginning of the reign of 
Edward III. the nova ftatuta. There arc alſo ſome records of pleadings and 
proceedings during this reign. Beſides theſe, there are ſome very few notes 
of adjudged caſes to be found in Fitzherbert's Abridgement. Theſe are 
mentioned not ſo much for their importance, as on account of their great an- 
riquity ; being the firſt of that Kind of memorials, which, in after-times, be- 
came ſo numerous, and furniſhed the beſt materials for underſtanding the 
grounds, reaſon, and progreſs of our laws. 


Tus great ornament of this reign is the treatiſe of Henry Bracton, De Lagibus 


et Conſuetudinibus Angliæ, which has been ſo often quoted. Btacton's book, 


compared with that of Glanville, is a voluminous work. Glanville's is little 


more than a ſketch, as far as the plan of it goes, and that is confined to pro- 
ceedings in the king; s court; but Bracton's is a finiſhed and iy ſtemaric Per- 
formance, giving a complete view of the law; in all its titles, as it ſtood at the 
time it was written. It is divided into five books; und theſe into tracts and 
chapters. Becauſe the form in which it is printed does not much contribute 


towards exhibiting; tO A curſory inſpectot the Plan and diviſions of the work, 
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PART\ + it may be convenient to give a proſpectus of the whole, as ſhortly and. 

CHAP. VI. clearly as poſſible. This we ſhall do by referring to * ee as a more 

HENRY III. ready elue than the tracts and chapters. | 

| Or the firſt book, the firſt four folios relate to eds 15 in nah 
and ſhould more properly be entitled, de Jegibus et conſuetudinibus Anglie. 
From fol. 4. b. to fol. 7. might be entitled, de perſonarum diviſione; 
and from fol. 7. b. down to the end of the firſt book, fol. 8. de rerun di- 
vifione, From thence. to fol, 98, may go under the general title, de ac- 
guirendo rerum d:minio, as in the printed copy; with, however, the following 
ſubdiviſions: from folio 11 to 60, de donalione, with its appendages and 
conſequences ; as livery of ſeifin, and the like ; then, gaining title by pre- 
ſcription, fol. 52; of incorporeal things, fol. 52, b.; of liberties and franchiſes, 
55. b.; of confirmations, 58; in fol. 60, de teſtamentis ; and fol. 62. b. de 
ſuccęſſione, with its conſequences ; as ſuppoſititious children, 69 ; of partition, 
71. b.; of homage, 77. b.; relief, 84; cuſtody of heirs, 86; marriage, 
88. b.; dower, 92; with which the ſecond book, de "OO" rerum dominio, 
concludes, - 

Tux third book, 3 fol. 98. b. to fol. 104, may he entitled; as it is in 

the printed copy, de achionibus; from 104. b. to 112, is upon courts and 
different appointments of juſtices; then, again, from 112 to 11 5, upon 


actions; from thence to fol. 1 59, the end of this book, is properly entitled 
de corond. But the ſeveral ſubdiviſions thereof ſhould be as follow: fol. 115. b. 


of the iter of the juſtices and capitula corone ; fol. 118, of leſe-majeſty ; 
120. b. of homicide ; 122, of the office of coroner; 125, ſuit and outlawry; 
4 31, reverſing outlawry ; 134. b. murder; 135. b. abjuration; 138, pro- 
ceeding on appeal of homicide; 141, b. of the duel; 143. of indictments; 
144, of appeals de pace et plagis; 144. b. de plagis et mabemio; 1435 de pace et 
impriſonamento; 146, of robbery; 147, rape; 150, felo de ſe; 150. b. of theft; 


152, of provors; 155. b. of Nr and replevin ; which concludes the 
third book. 


Having thus finiſhed bis its upon Pe JEL ſuits, he 8 the Earth 
| book, which is to treat of civil actions. This goes from fol. 1 59. b. to 327. b. 
and may be divided into four leſſer parts. Thus, from fol. 159. b. as far as 


fol. 220. b. may be entitled, de Poſſeſſione proprid liberi tenementi, as it contains 
6 n account of thoſe actions for the recovery of freeholds that were grounded 


: upon a man's own ſeiſin or poſſeſſion. This is the firſt principal diviſion: the 
* ſecond is, from thence to fol. 251. b. de poſſeſſione pertinentiarum ad liberum le- 
mutemenium, that is, of actions fot recovery of things appertaining to a frechold, 
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vpon the claimant's on poſſeſſion of the thing: then the thirddi vifion, PART I. 
from fol. 2 62. to 317. b. de poſſaſſione aliend, being an account of ſuch actions 0 HAP. F. 
as Were grounded on the ſeiſin of another: next follows the fourth, from \HENRY III. 


fol. 317. b. to 329. b. de ingreſſu, being a writ founded ſometimes upon a 
poſſeſſio propria, ſometimes upon a paſſeſſio aliena. Theſe are the four prin- 
cipal diviſions of the third book; the firſt three of which diviſions may be 
thus ſubdivided : fol. 160, of intrufion; from 161 to 220, of novel diſſeiſin; 
219, of a writ of entry upon a diſſeiſin; 220, of guare ejecit infra terminum. 
The ſecond contains from fol. 220. b. of rights and eaſements; 222, of 

aſſiſe of common of paſture; . 229, of admeaſurement of common; 229. b. 
of the writ de quo jure; 231, common of eſtovers; 232. b. of eee 
235. b. writs of entry upon a diſſeiſin of common and nuiſance ; 236. b. to 
237. b. of re- diſſeiſins and execution; from fol. 237. b. to 246. b. de 
Mſa ultime pra ſentationis; 246. b. quare impedit and quare non permitiit ; 
248, writs ad admitiendum clericum; 251, quare non admiſit. Here ends 
the ſecond principal diviſion. The third, beginning at fol. 252, con- 
tains from thence to 280. b. de aſſiſd mortis anteceſſoris; then, 281, de con- 


ſanguinitate; 284, de quod permittat for common of the ſeiſin of another; 


284. b. de quo warranto; next follows fol. 285, the aſiſa utrum; 288. b. to 
296, de convittione ; from 296 to 312. b. the writ, of dower unde nibil; 


313, de rello de dote; 314, de amenſuratione dotis; 315, of waſte; which con- 


cludes the third principal diviſion: then follows the ſeurch diviſion, from 


„„ 


Tun fifth book may be entitled from fol. 3 54 b. to 438. b. either de pro- 


prietate et jure, in conttadiſtinction to the former book, or de attione reali ; 


from 439 to 443+ b. de attione perſonali; ; 443, to the end of the book, de ac- 
tione mixtd. That part de actione reali may be ſubdivided thus: from fol. 327, 
to 332. b. is upon the writ of right; from 333 to 336. b. is of ſummons ; 
from 336. b, to 364, of eſſoins; from 364. b. to 372. b. of defaults; 372. b. 
of the intentio; 376, of demanding a view; from 380 to 399. b. of vouching 


to warranty; from 399. b. to 438, is of exceptions, after which 2 follows, as. 
was before ſtated, that de afione perſonali, aud de allione mintd.. 


© + 


IF this law treatiſe. had been printed with the above 3 . —— N 


cation of its contents, the arrangement of the whole would have ſtruck 
the eye as diſtinctly as it appears upon the reading; it being, in truth, 
2 comprehenſive and particular account of the law, _ digeſted with a 
ſtrict adherence to method and ſyſtem, ,. - Confiſtently with- the extenſiveneſs 


\# # "% 


£7.00 
"PART 1. 
CHAP. vl. 
— 
HENRY III. 


H T 8 T O0 RV 0 F Ty E 


and regularity of the plan, the ſeveral parts of it are filled up with learning 
and accurate reaſoning. The rules of property are explained 3 the proceed- 
ings in actions, thro the minuteſt ſteps, are inveſtigated and ſettled ; while 
every propoſition is ſupported by fair deduction, or corroborated by the au. 
thority of ſome adjudged caſe ; ſo that the reader never fails of deriving in- 
ſtruction or amuſement from the peruſal of this ſcientific rrentile on our an- 
cient laws and cuſtoms. 


Ir the matter of this book is more inftryQive and entertaining than Glan- 
ville, the acceſs to it is rendered more eaſy by the ſtile in which it is written, 
This is infinitely ſuperior to Glanville, and much beyond the generality of 
writers of that age; being, tho* not always poliſhed, yet ſufficiently clear, 
expreſſive, and nervous. The excellence of Bracton's ſtile muſt be attributed 
to his acquaintance with the writings of the Roman lawyers, from whom 
likewiſe he borrowed greater helps than the language in which they wrote. 
Many of thole pithy ſentences which have been handed down from him, as 
rules and maxims of our law, are to be found in the fragments of Paulus, 
Ulpian, and others. The terms and phraſeology of the civil law are borrow- 
ed by him to expreſs the meaning of our municipal cuſtoms; and great part 
of the law relating to perſonal property is adopted from thence. © The fami- 
liarity with which Bracton recurs to the Roman code, has ſtruck many ſuper- 
ficial readers more forcibly than any other part of his character; and many 
have thence pronounced a haſty judgment, as it ſhould ſeem, upon his 
fidelity as a writer on Engliſh law. But tho' theſe exceptionable paſſages, 
when compared with the unqueſtionable authenticity of the reſt, do not con- 
ſtiture a hundredth part of the work; it may be doubted, whether they are 
ſuch as can always miflead the reader. Upon a ſecond conſideration of 
paſſages where the Roman law is ſtated with the moſt confidence, it will 
lecm to be rather alluded to for illuſtration and ornament, than adduced as 
an authority; tho? it is viſible that Bracton, with all his endeavours to give 
form and beauty to our own law, by ſetting forth its native ſtrevgth to ad- 


vantage, did not refuſe ſuch helps as could be derived from other ſources to 
improve and augment it. | e 14 


Tux value ſet on this work ſoon after it was written, is evinced by the treati- 
ſes of Hieta and Britton. Thoſe two books, which are the beſt productions 
of the reign of Edward I. who was an active encourager of ſuch undertakings 
for improvement of the law, are nothing more than appendages to Bracton; 
the latter being intended as an epitome of him; the former containing ſuch 
few articles as had been touched nghely by ul, with the addition of the 


ſtatutes 
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ſtatutes made ſince he wrote. In after- times he continued the great treaſure 
of our ancient juriſprudence; where the rudiments of the law were to be 
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traced in their firſt formation; where: were to be ſeen the origin and ſenſe of HENRY 111. 


certain notions and principles; the reaſon-of many rules of property and of 
practice which had become obſcure by the change of times; with the 
cauſes of many ancient ſtatutes that would be unintelligible without the 
help of this author. Thus was Bracton looked up to, as the firſt ſource of 
legal knowledge, even down ſo low as the days of lord Coke, who ſeems to 
have made this author his guide in all his enquiries into the foundation of 
our law; till having, as Bracton had before him, digeſted the ſcattered learn- 
ing of his days into fome form, he diminiſhed, in ſome meaſure, the value 


of this old Inſtitute, by furniſhing the world with one better e to the 
then ſtate of the law. 


Taz author of this work is ofoatly ſtiled * ae Brafton, tho he has 
paſſed, as fancy or miſtake may have dictated, by the names of Byylton, 
Britton, Brilon, and Breton (a). He is ſaid to have lived at the latter end of 
the reign of Henry III. There is an internal evidence that the book was written 
before the fifty-ſecond year of this king; for it takes no notice of the writ of en- 
try in the puſt, nor of the regulations about diſtreſſes, attachments, and other 
points, made by the ſtatute of Marlbridge : and as he quotes æ caſe in the forty- 
fixth year of this king (), it muſt follow that the book was written ſome time 
between that and the fifty - ſecond year. It is probable, that in matters of fact 
the writer relied. upon his own. experience, or the information of thoſe. he 
perſonally knew]; for he quotes no deciſion of a court, or opinion of a lawyer, 


but of this king's reign, tho“ one of them is ſo early as the irg year. It is 
ſaid that Bracton was a judge. 


THERE is no period of our hiſtory when the E made greater Aten pte 
to maintain and advance the exemptions they claimed from ſecular juriſdic- 
tion. At a ſynod held at Merton, ſeveral decrees were paſſed to that effect. 
They decreed, that it was unlawful to try ecclefiaſtics- at all by ſecular: 

judges ; that the clergy were to pay no regard to prohibitionsfrom the ſecu- 


Legatine and 
provincial con 
{titutions, 


lar court; that lay patrons Had no right to confer ſpiritual benefices ;- that 


magiſtrates were obliged to impriſon all excommunicated: perſons ;| and that 
ancient uſage, without a grant or charter, was ſuffiaient authority for any 
_ elerical poſſeſſion or privilege. ſome of which were. the very points which 
en gd . ſo hard to NN But the Popes necks had 1 
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what changed his policy, began now to feel a jealouſy of the independence 
affected by the Eng lifn clergy, and annulled all theſe deerees (a). 

Tuo' the clergy were unſucceſsful in carry ing their point to the full extent 
of their deſign; this reign is marked as the period when they laid a founda- 
tion for a regular body of canon law, in the Legatine and Provincial Conſtitutions. 
Theſe were a kind of national canon law, and being adapted merely to the 
government of the church, without any claims of an exorbitant nature, were 
readily allowed as the law of the church, and, as ſuch; received in all ſucceed- 
ing times. The Legatine Conſtitutions were eccleſiaſtical laws enacted in na- 
tional ſynods held under the cardinals Otto and Ottobon, legates from pope 
Gregory IX. and Clement IV. about the years 1220 and 1268. The Provin- 
cial Conſtitutions are the decrees of provincial ſynods held under the arch: 
biſhops of Canterbury. The firſt of theſe was in the primacy of Stephen 
Langton, in the beginning of this reign. It was in one of theſe ſynods that 
the above Conſtitutions were paſſed (9. Theſe ſpecimens of eceleſiaſtical 
legiſlation carried a. better face than the pontifical law which had been 
forced upon the kingdom in the time of Henry II. and John. Theſe canons 
were enacted in a ſynod of national clergy ; and from the parliamentary ap- 
pearance of this aſſembly, their laws carried in them ſome ſimilitude to acts 
of the legiſlature. The ſubjecting of the church and clergy to n an au · 
thority ſeemed reaſonable, conſiſtent, and ſafe. | 


Tux clergy continued to practiſe in the ſecular courts, in the Links man-. 
ner as before, till the ſecond year of this king's reign; when Richard Poor, 
biſhop of Saliſbury, among other conſtitutions, ordained in the following 
manner: Nec advocati fint cleriei vel ſacerdotes, in foro ſaculari, niſi vel proprias 
cauſas vel miſerabilium proſequantur (c). But, tho' they were reſtrained from 


acting as ad vocates, æhey were not forbid to fit as judges ;; and we find all 
thro' this reign, that: many dignitaries of the church were juſtices in che 
courts at Weſtminſter, and in the eyre (4); as biſhops, abbots, deans, ca» 


nons, arehdeacons, and the like. Notwithſtanding the clergy were choſen to 
theſe ſtations for their learning; Bracton, ſpeaking of ſome judges of his time, 
calls them in/ipientes, ct wn doctos, 1 cathedram jr udicandi GR chat 
K didicerint (e). " 

'In former times there had been no . domicil, or 1 for * | 


_ of 8 en of tis Laws "Me it has rc been Wai n 


(0 Rym. rd. 2 Hum, 192. | 00 I Bla, 8 . 1 0. 2 > Spot Cone. anno 45 
(4) Dug. Or. Jur. 21. ( Fol. 1. Y 
vn ER | food: 
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ſoon after the bench was fixed at Weſtminſter, and the praQticers and officers 
of that court were at more certainty, that they, as well as ſtudents of the law, 


began to ſettle in ſome certain place in London, moſt convenient for their 
ſtudies, conference, and practice. 


Tu title of capitalis juſticiarius, and of 1 Angliæ, ceaſed in 
52 Hen. III. when the title firſt commenced of capitalis jufliciarius ad placita 
coram rege tenenda (a). 


Tus falary of the juſtices of the bench, in the twenty-third year of this 
king, was 20). per ann.; in the forty-third year, 407. In the twenty-ſeventh 
year the chief baron had 40 marks; the other barons 20 marks; and in the 
forty-ninth year, 40l. per ann. The juſtices coram rege had in 43 Hen, III. 


gol. per ann. The chief of the bench had, in the forty-third year of this king, 
100 marks per ann. and next year another chief of the ſame court had 100. 


But the chief of the court coram rege had only 100 marks per ann. (b). 


(2) Dug, Or. Jur, 38, (5) Ibid, 104. 
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Statutum . allie—Ordinatis pro Statu Hiberniz—Confirmations of the Charters. 
De Tallagio non Concedenda—Ordinatio Foreſte—Of Wreck—IWards—Of 
Aids — Diſtreſſes—Aſffiſes—Of Attaints—Vouching to Warranty — Attachment 
— Of Rape—Extortion of Officers —Spreaders of falſe Reports — Of replevying 
Priſoners —Of Clergy-— Peine forte et dure—The Office of Coroners—Warranty 
of Tenant per Legem Terre —Waſte—Feigned Recoveries — Homi ſe defen- 
dendo — Statute of Mortmain — Statute of Afton Burnell. 


E enter now upon a period, when the law made a very great and 
ſadden advancement ; which is to be aſcribed to the wiſdom and 


activity of the prince on the throne, who thro' his whole reign, and indeed 
within the firſt thirteen years of it, laboured more than any of his predeceſ- 


ſors to improve our judicial polity in all its parts. So ſucceſsful were his 


endeavours, and ſo permanent have been their effects, that Edward I. has ob- 
tained with poſterity the diſtinguiſhed title of h Engliſh Fuſtinian. 


Sis MaTTaHew Harz is very full and fignificant in the eulogium he be- 
ſtows on this monarch. * It appears, ſays he, that the very ſcheme, mould, 
and model of the common law, eſpecially in relation to the adminiſtration 
« of the common juſtice between party and party, as it was highly rectified, 
ce and ſet in a much better light and order by this king than his predeceſſors 
« left it to him; ſo in a very great meaſure it has continued the ſame in all 
« ſucceeding ages to this day; ; ſo that the mark or epocha we are to take for 
6 | the true ſtating of the law of England, what it is, is to be conſidered, 

6 ſtated, 


ENGLISH L Aw. 

_ « ſtated, and eſtimated, from what it was when this king left it (a).“ The 
juſtneſs of this repreſentation will be ſeen in the ſequel, The reader who 
has gone thro” the laſt reign, is ſufficiently apprized of the then ſtate of the 
law, to apprehend the effect of the numerous alterations which it will receive 
in this. Theſe alterations were principally made by ſtatutes, and will be ex- 
plained as nearly in the order in which the ſtatutes were paſſed, as the nature 
of the ſubject will admit. 

Tux ſtatutes of this reign may be divided into ſuch as relate to the rights 
of things, and the adminiſtration of juſtice in general ; and ſuch as were of a 
political nature, and concerned objects of very high national importance. 

We ſhall ſpeak of theſe latter firſt ; and ſhall then be at liberty to confider 
the others more at leiſure. 

Ox thoſe which are of a political kind, the ſtatutum Valliæ, 12 Ed. I. 
preſents itſelf firſt ; being a ſort of conſtitution for that principality, which 
was thereby in a great meaſure put on the foot of England, with reſpe& 
to its laws and the adminiſtration of juſtice. Of a ſimilar nature, tho” 


confined to a few articles of reform, is the ordinatio pro ſtatu Hiberniæ, 17 Ed. J. 
which gives ſome directions for better ordering the adminiſtration of juſtice 


363 
PART . 


Cond 


EDWARD I. 


in that country. Theſe two ſtatutes, particularly the former, are monuments - 


of this King's wiſdom in planning ſchemes of juridical vs ordering for every 
part of his dominions. 

Tur ftatutum Wallie begins the arrangements it is about to make, by 
ſtating the political condition of that country at the time. It ſays, that 
Wales with its inhabitants had hitherto been ſubject to the king jure feudali; 
but now, by the Divine Providence, it had fallen in proprietatis dominium, 
and was annexed and united to the crown of England as a part of the ſame 
body. The king, therefore, wiſhing that the people inhabiting Snaudon, et 
alias terras noſtras in partibus illis (for to ſuch it was confined, and did not ex- 
tend to all Wales, as it-is now called), who had ſubmitted themſelves to the 
king de alto et baſſe, ſhould. be governed by certain laws as the reſt of his 
dominions, had cauſed the laws and cuſtoms of that country to be rehearſed 
before himſelf and his nobles ; ſome of which, by the advice and counſel 
of his nobles, were aboliſhed ; ſome were permitted to remain; ſome were 
altered, and other new ones were ordained ; which new laws. were as 


falls” 
(a) Hiſt, Com. Law, 363. 
. e er, 


Statutum 
Walli. 
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PART I. Finsr, reſpecting the magiſtrates,and officers of : juſtice it was ordained, 
k CHAP. VII. that the juſticiarius de Snaudon ſhould have the keeping of the king's peace 


Le 


— . * #% ” ” . . K 
"EDWARD 1. there and in the parts adjacent, and adminiſter juſtice according to the king's 


writs, hereafter to be mentioned. Further, that there ſhould be ſheriffs, 
coroners, and bailiffs of commotes in Snaudon and the parts adjacent; 
that there ſhould. be a ſheriff in Angie/ey, namely, one in Carnarvon, one in 
Merioneth, and one in Flint; the juriſdiction of which laſt was to extend to 
the town of Cheſter ; and he was, for the future, to be attendant on the king's 
juſticiarius of Cheſter (which officer of juſtice of Cheſter is mentioned in the 
former reign (@), and ſhould be anſwerable for all iſſues at the exchequer of 
Cheſter, Coroners were in future to be elected in theſe counties by the 
king's writ, inſerted in the ſtatute for that purpoſe; and bailiffs of commotes 
were to be appoigted, who are thereby enjoined to do their duty, as directed by 
the juſticiarius and the ſheriff, Beſides the aboye ſheriffs, who were appointed 
for Snaudon and the parts adjacent, the ſtatute directs, that there ſhould be a 
ſheriff in Carmarthen, and another in Cardigan and Lampader, together with 
coroners and bailiffs of commotes, as in the former. 

Tux ſheriff was to hold his county from month to month; and his tourn 
only twice a- year, that is, after Michaelmas and Eaſter. In his county he was 
to hold plea of the following actions, with or without a writ: of treſpaſſes 
againſt the king's peace; of the caption or detention of cattle, or de vetito na- 
mio; of debt, or breach of contract. At his county court, he, together with 
the coroners, was to receive all preſentments of felonies and other things 
that had happened ſince the laſt county; when Waleſchery, in calc of death, 
was to be preſented, the preſentment enrolled, and the offenders proſecuted 
to outlawry, the ſame as in England : the ſame in appeals de plagd, may- 
hem, rape, burning,. and robbery. ; wr 

ALL perſons reſiding within the commote were to attend at the tourn, ex- 
cept religious men, clerks, and women. The ſheriff was then to enquire, by 
the oath of twelve diſcreet and lawful men, concerning the capitula corone 
which are inſerted in the ſtatute, and are the ſame, except ſome local matters, 


with thoſe delivered to the juſtices itinerant in England; the jurors were 


next charged. to make preſentment of offenders, in the ſame manner as has 


already been deſcribed in the proceedings of the eyre. 
As to the coroners, it was ordained, that there ſhould be one at leaſt in 


every commote, who ſhould be choſen in pleno comitatu by the uſual writ, 


(a) St. de Scac. 5 1 Hen. III. ſect. 5. 
2 and, 
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and be ſworn before the ſheriff to be faithful to che king, and diſcharge the 
office of a coroner with fidelity. Then the manner of holding inquifitions 
ſuper viſum corporis, and the other parts of his office, in taking appeals, ab- 
jurations, and the like, are deere in the n way as the office of a coroner 
in England. 4 


Arrik this account of officers, and their duty, Ws follow forins of the 
moſt common original writs for the uſe of the inhabitants of Wales; namely, 
a writ of novel diſſeiſin, of frechold, of difſeifin of paſture, a writ of nuiſance, 
and of mortaunceſtor; then a writ, or commiſſion, appointing a juflite 
and certain aſſociates, whom he ſhould chuſe, Ap ass15Aas novæ diſſeiſinæ et 
mortis anteceſſoris CAPIENDAS ; and another writ, directing the ſheriff to cauſe 
all ſuch aſſiſes to come coram noſtro juſticiario, the return in the above original 
writs being coram jufticiario naſtro. It was directed, that coheirs, or any who 
could not Properly have a writ of mortaunceſtor, ſhould have a writ of that 
kind in fuo caſu, adapted to their caſe; by which, probably, was meant a writ 
de conſanguinitate. Next follows a form of precipe quod reddat, &c. quod ei 
deforceat, for caſes of right and poſſeſſion both. This writ, like the former, 
was to be returnable coram juſticiario noſtro ; but it might alſo be had coram 
juſticiariis in Banco. After this there is a writ of dower unde nibil, a writ of 
debt, and a writ of the ſame nature in the detinet, inſtead of debet; and which 
has fince been called a writ of detinue : this is the firſt mention of ſuch a writ. 
Theſe writs of debt were not to be coram juſticiario, if for a ſum under forty 
ſhillings ; but ſuch ſmall ſums were to be ſued for in the county and com- 
motes. In caſe a plaintiff choſe to ſue in the county, the form of a _7ufticies 
is given by the ſtatute, from whence it might be removed by pone, coram 
juſticiario. To theſe ſucceed a writ of covenant, with a Juſticies and pone; a 
writ for appointing an attorney; and one de coronatore eligendo. 


Wu x the ſtatute has given all theſe writs, it goes thro” the proceedings i in 
each, much in the way thoſe actions were conducted in England; only in the 
allegations, of the. parties, it was recommended, that the rigour of practice, 
which declared, gui cadit a h Labd, cadit a; totd cauſa, ſhould. not be endured. 


Among others, it ſets forth * form of proceeding in , but does not 
give any form of a writ. 


Sou alterations and eee were nikde concerning; property. It had 
not been the cuſtom in Wales for women to have a claim of dower ; but now 


it was declared, Mira. in ene They ne 5 en The cuſtom of 
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inheritances being partible among the heirs, was confirmed in the manner it 
had been uſed for many years; only baſtards were not to inherit, Women, 
being coheireſſes, were in future to have their equal ſhares of the inheritance, 
tho” contrary to the former cuſtom of Wales. The people of Wales had ex- 
preſly prayed that the following regulations might be eſtabliſhed : firſt, that 


the truth of a fact might be enquired of by good and lawful men of the 


vicinage, choſen by the conſent of parties: ſecondly, that in all actions for 
moveables, as, upon contracts, debts, ſuretyſhips, covenants, treſpaſſes, chat- 
tels, and the like, they might {till retain the Welch uſage ; which was, that 
when a matter could be proved per audientes et videntes, and a plaintiff had 
brought witneſſes ſo qualified, whoſe teſtimony could be depended on, to prove 
his declaration, he ſhould recover his demand againſt the adverſe party ; and 
in caſes where there could not be a proof per audientes et videntes, that the de- 
fendant ſhould be put to purge himſelf with a greater or leſs number, ac- 
cording to the quantity and quality of the thing or fact: thirdly, that in 
thefts, if a perſon was taken with the thing in his hand, he ſhould not be 
ſuffered to purge himſelf, but be taken pro convicto: all which were granted, 
except only in caſes of theft, burning, murder, homicide, and manifeſt and 
notorious robberies, in which the order of the law of England was to be 
obſerved. | 

Tuts is the whole of the Hatutum Wallis; which concludes with a reſerva- 
tion to the king of a power to interpret, add to, or diminiſh it as he pleaſed, 
and thought it expedient for the good of the country. After this follows, 
in cujus rei teſtimonium, ſigillum, Fc. The king affixed his ſeal, and fo exe- 
cuted it rather in the form of a charter, than an act of parliament. Thus 
was the judicial polity of the principality ſettled in the form in which it con- 


tinued till the reign of Henry VIII. when ſome further ſteps were taken for 


uniting it more cloſely with England, by a ray participation of our 


laws. 


Tux erdinatio pro ſtatu Hibernie, 17 Ed. 1. contains eight chapters of re- 
gulations in matters of a judicial nature. It appears from this act, that the 
Engliſh law prevailed in Ireland with all its formalities. We find here 
mention of the king's writs, of aſſiſes of novel diſſeiſin, of the king's juſtices, 
chancery, exchequer, and the like. The firſt chapter of this ſtatute ordains, 


that neither the king's juſtice of Ireland, nor any other officer, ſhould pur- 


chaſe lands or tenements within the limits of their bailiwick, without a li- 


cence from the King, under pain of forfeiting ſuch purchaſe to the king. 


No adorn was to be made by the king's juſtice of Ireland, or any other 
officer, 


- 
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officer, but in caſes of neceſſity; and then it was to be by the advice of the 
greater part of the council in thoſe parts, and by a writ awarded out of the 
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order (a). They were likewiſe forbid to arreſt ſhips of the king's ſubjects 
who were ready to give ſecurity not to trade with enemies; and any officer 
of the king doing otherwiſe, was to ſatisfy the complainant in double da- 
mages, and be puniſhed by the king (3). The fees for the king's ſeal, and 
thoſe due to the marſhal, were regulated (c). The juſtice of Ireland was no 
longer to have power of pardoning any one for the death of a man, or 
other felony, but by the ſpecial command of the king (4). No officer was to 
receive an original writ without the ſeal of Ireland ; nor was proceſs to be 
made under any other ſeal, except only the ſeal of the exchequer of Ireland, 
for matters peculiar to that court (e); nor were affiſes of novel diſſeiſin to be 
adjourned or delayed by the writs or letters of rhe juſtice of Ireland, except 
only in the county where he was preſent, and during the time he ſhould re- 
main in that county (9. 

Taz other ſtatutes which we have before mentioned as of a political na- 
ture, relate to the obſervance of Magna Charta and the Charter of the Foreſt. 
During this reign ſeveral acts were paſſed for confirming and ſupporting theſe 


great pillars of the conſtitution. In the 13th year of this reign, the king 


was intreated by the parliament to confirm all former charters of the kings 
his predeceſſors; when a form of inſpeximus and confirmation was agreed 
upon, not only to be prefixed to the Charter of Liberties, but alſo to char- 
ters of donation to individuals, as is to be ſeen in a public inſtrument, entitled, 


Forma Conceſſionis et Exemplificetiouis Chartarum, 13 Ed. I. ſt. 6. And further, 


reſpeCting charters of donation, it was ordained, that ſhould a doubt ariſe upon 
any articles therein, the matter ſhould be argued before the treaſurer and 
barons of the exchequer, together with the juſtices of both benches. 

Bur in the 25th year there was a more ſolemn confirmation of the Great 
Charter, in the ſtatute called Confirmationes Chartarum. This contains ſeven 


chapters. The firſt ordains, that the Charter of Liberties and of the Foreſt 
ſhould be kept in every point; and that they ſhould be ſent under the king's 


ſeal as well to the Juſtices of the foreſt as to ethers ; to all ſheriffs and other 
. officers, and to all cities in the realm; accompanied with a writ commanding 
them to publiſh the ſaid charters, and declare to the people that the king 
had confirmed them in every point; all juſtices, ſheriffs, mayors, and other 


(a) Ch.2, {(b) ch. 3. ( Ch. 4 3. (4) Ch. 6. (% Chip, (/) Ch, 
EN | | miniſters, 
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miniſters, were directed to allow them when pleaded: before them (a); and 
any judgment contrary, thereto was tobe null and void (3). The charters 


were likewiſe to be ſent under the king's ſeal to all cathedral churches, there 


to be kept and read to the people twice a- year (c). It was ordained, that 
all archbiſhops and biſhops ſhould pronounce ſentence of excommunication 
againſt thoſe who by word, deed, or counſel, did any thing contrary thereto, 
which curſes were to be pronounced twice a- year; and if any biſhop was re- 
miſs in doing this, he was to be en S and diſtrained to do it * the 
archbiſhops of Canterbury and Vork (d). | 


Tavs far proviſion was made for ese vue and preſervation of the char- 
ters: the remaining three chapters of this ſtatute were to guard the ſubject 
againſt the levying of unlawful aids. The king had, in the preſent parlia- 
ment, obtained ſome aids and ſubfidies for maintaining a foreign war. Tho' 
this was with conſent of parliament, it created ſome jealouſies, grounded 
upon the idea, that the ſubject was not bound to contribute to carrying on 
the king's wars out of the realm. Upon which, it is ſaid, that Bohun earl of 
Hereford and Eſſex, the high conſtable of England, and Bigot earl of Nor- 
folk and Suffolk, and marſhal of England, being perſonages, who, from their 
office in the king's armies, ſeemed called upon to interfere on ſuch an occaſion, 
preſented a petition to the King this year in behalf of the commons; in con- 
ſequence of which it was now ordained, that ſuch aids, taſks, and priſes, 
ſhould not be drawn into cuſtom or precedent (e). And further, the king 
granted for him and his heirs, as well to archbiſhops, biſhops, abbots, priors, 
and other perſons of holy. church (who had been taxed likewiſe in their 
church lands), as to earls, barons, and to all the commonalty of the land, 
that he would on no account take ſuch aids, taſks, nor priſes, but by the com- 
mon aſſent of the whole realm (), and for the common benefit thereof, ſaving 
the ancient aids and priſes due and accuſtomed (g); which meant, probably, 


the aids due by reaſon of tenure, This is the firſt mention in the ſtatute- 
book of a renunciation of right to levy money on the ſubject without conſent 


of parliament. There had been a like declaration in the charter of John; but 
we have ſcen, it was left out in that of Henry III. (H). Further, becauſe there 
had been a particular outcry againſt a tax of forty ſouds upon every ſack of 
wool, it was declared, this ſhould not be again levied without- the common 
aſſent and good-will of the commonalty of the realm (i). 

(a) Ch. 1. (5) ch. 2. (.) ch. 1. (4) Chg (e Chis. (f) Par 
commun aſſent de tut le royaiime (g) Ch. 6. (6) Vid, ante, 163. (i) Ch. 7. 

$f e N e Tuts 


ENGLIS H L AW. 


Tuts ſtatute being in the form of a charter, was ſealed with the king's 
great ſeal, at Ghent, in Flanders, on Nov. 3, in the 25th year of his reign, as 
appears by a memorandum upon the roll. The form of excommunication 
pronounced by the archbiſhop of Canterbury againſt the breakers of it, fol- 
lows in the next public article, entitled, Sententia Domini R. Archiepiſcopi ſuper 
præmilſis, ſtat. 25 Ed. . ſtat. 2. The next notice of the two charters of 
liberties is in the preamble to the ſtatute de finibus levalis, 27 Ed. I. where the 
king refers to the former confirmation thereof, and again ratifies them; he 
alſo appoints a perambulation to be made for ſettling doubts about boun- 
daries, with a ſaving, however, of the jura coronæ. 


Ix the next year, ſomething more was done for confirming the charters : we 
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find there the ſtatute of articuli ſuper chartas, 28 Ed. I. ſtat. 3. This act 


complains, that the charters, notwithſtanding the ſeveral confirmations of 
them, were not obſerved, becauſe no certain penalty was eſtabliſhed to be 


inflicted on the violators of any points thereof. They are, therefore, again 


confirmed by this act; and the following method was appointed for en- 
forcing the obſervance of them, and the puniſhment of offenders: The 
charters are thereby directed to be delivered to every ſheriff in England, 
under the king's ſeal, to be read four times a-year to the people in full 


county; that is, at the next county after St. Michael, Chriſtmas, Eaſter, and 
St. John. And for the puniſhing of offenders, the commonalty were to chuſe 


in every county court three able men (a), knights, or other lawful, wiſe, 
and well-diſpoſed perſons, who ſhould be aſſigned and ſworn juſtices, by 
the king's letters patent under the great ſeal, to hear and determine without 
any other writ than their commiſſion, ſuch complaints as ſhould be made 
of thoſe who offended in any point againſt the charters within the county, 


as well within franchiſes as without, and as well of the king's officers out of 


their places, as of others. They were to hear ſuch complaints from day to 


day, without admitting any of the delays which were allowed by the common 


law, and to puniſh all thoſe who were attainted of any treſpaſs againſt the 
charters (if there was no remedy before by the common law, as before ſaid) 
by impriſonment, ranſom, or amercement, according to the treſpaſs; and the 
ſtatute expreſly declares, that it ſhall only be in caſes where there was no re- 
medy before by the common law. It was enacted, that when the three com- 
miſſioners could not all attend, two ſhould be ſufficient. The king's ſheriffs 
and bailiffs were to be attendant on theſe juſtices. Beſides theſe regula- 


tions for the obſeryance of the two charters, ſeveral articles, a as the act calls 


(a) Prodes 3 3 that is, 3 bonne "OD which there i is formed an abfira word, fade 


hommie, 
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them, were enacted for amendment of the law, not of leſs importance than 


the above proviſions. Theſe will be conſidered in their proper place (a). 
THE next public act upon the ſuhject of the charters, is the Ordinatio 
Foreſtæ, 33 Ed. I. ſtat. 5. containing ſome regulations about the purlieus of 
foreſts, In the next year is the famous ftatute de Tallagio non concedends, 
34 Ed. I. ſtat. 4.; and another (5) ſtatute concerning the ren. called like- 
wiſe Ordinatio Foreſtæ. | 
Tux ſtatute de Tallagio non en like the n Chartarum, was 
occaſioned by the queſtion about levying money for carrying on foreign wars. 
The king had required that every freeholder of 20l. per aun. ſhould attend him 
into Flanders, or pay him a compenſation in lieu thereof, to enable him to go 
to war with the king of France, in behalf of Guy earl of Flanders. To 
this the conſtable and marſhal, who diſtinguiſhed themſelves on the former 
occaſion, made an oppoſition, and, aſſiſted by many who adhered to them, 
compelled the king to make a fimilar declaration with that in the Confirma- 
tiones Chartarum, There was now more cauſe for murmuring than before ; 
for the king had; the laſt year, levied a taillage on all cities, boroughs and 
towns, without affent of parliament : wherefore, to quiet his commons, as 
well as to ſatisfy his nobles, the king conſented to a parliamentary declara- 
tion about levying money, in the preſent ſtatute. It was declared, that no 
taillage or aid (which included thoſe feudal aids that had been cxeepted in 
the ſtatute of Confirmationes Chartarum) ſhould be impoſed or levied by the 
king or his heirs, without the will and affent of the archbiſhops, biſhops, 
carls, barons, knights, burgeſſes, and other freemen of the commons of the 
realm (c). Nothing was to be taken by way of maletoute (a tax before men- 
tioned) for ſacks of wool (d). Reſpecting purveyance, which was in the 
light of a very ſevere tax, it was declared, as it had been on other occaſions 
during this reign, that no officer of the king ſhould take any corn, leather, 
cattle, or other goods, of any one, without the conſent of the owner (e). 
AFTER theſe proviſions about money, the following general declarations 
were made in favour of liberties claimed by the ſubje& : That all men, both 
clergy and lay, ſhould have their laws, liberties, and free cuſtoms, as freely and 
fully as they ever were accuſtomed to enjoy them (J); and if any thing was in- 


troduced by this, or any other former law or cuſtom, contrary thereto, it 


was declared null and void C).“ There was at the ſame time a "ye PROVE 


(a) Vid. pot. (9) Stat. 5. ny '». WON (% 3, (eh e 
poſt. 28 Ed. I. ſtat. 3. c. 2. (f) La liber? et n A cas Ae tempore melius et 


pfleniùs habere conſueverunt. (g) Ch. 4. 


$ 3-G1LO $24. 5124. wt 


of the conſtable and marſhal, and all their adherents, who had refuſed to at- 
tend the king into Flanders (a). For the better obſervance of the charter, 
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it was directed, that all archbiſhops and biſhops, for ever, ſhould, read it in EDWARD 1. 


their cathedral churches, and openly pronounce a curſe againſt all thoſe who 
violated it in any point. The king put his ſcal to this ſtatute, or rather charter, 
as did the archbiſhops and biſhops, who all voluntarily ſwore to obſerve the 
tenor of it in all cauſes and articles, according to the beſt of their power (3). 
Thus was, the ſtatute de T allagio non concedendo ſanctioned with the ſolemnities 
attending the ſeveral confirmations of the charters of liberties, as a ſecurity 
of equal importance with thoſe great ſupports of our free conſtitution. 

Tus Ordinatio Foreftz, paſſed in the ſame year, is uſhered in with a preamble 
cxpreſſing, very feelingly, the king's compunction for the hardſhips ſuffered 
by his ſubjects from the / foreſt laws; one great cauſe of which was the 


abuſe of indictments, which, inſtead of being preſentments by the country, 


were dictated by one or two of the foreſters; upon which attachments iflued, 
and the parties were ſubjected to all the penalties of law, tho' perhaps clearly 


Ordinatio 
Foreſtæ. 


innocent of any offtnce. Theſe foreſters were too numerous, and derived their 


whole ſubſiſtence from the plunder of the foreſt, in taking wood, veniſon, and 
the like to their own uſe. To remedy all theſe miſchiefs, it was ordained 
as follows: Firſt, that all treſpaſſes de viridi et venatione ſhould be preſented 
by the foreſters within whofe bailiwiek they were committed, at the next 
ſwainmote, before the foreſters, verderors, regardors, agiſtors, and other mini- 
ſters of the foreſt ; and there the truth be enquired of by the oath as well of 
knights, as other good and lawful men, and the preſentment ſealed with the 
ſeals of the preſentots, otherwiſe to be void (c); which regulation about the 
ſeals of the preſentors, had been before made in regard to indictments at common 
law. If any of theaforeſaid miniſters happened in the mean time to die, the juſtice 
of the foreſt was to put in others, that there might be a ſufficient number to make 
the preſentment. Other officers were to be appointed as before; only ver- 
derors were to be elected by the King s writ (4). None of the before- men- 
tioned miniſters were to be put in aſſiſes, juries, or inquiſitions out of the 
foreſt (e). Any officer who ſurcharged the foreſt, was to be removed from 
his place, and impriſoned at the direction of the juſtice of the foreſt: and 
at every ſwainmote inquiſition was to be made of ſuch ſurcharges and oppreſ- 
ſions committed by the officers of the foreſt (f). The juſtice of the foreſt 
was empoyered, in the preſence of the king” $ rreaſurer, to * fines with- 


(a) Ch. 5. (6) Ch, 6. (erh. 1. (4) Ch. 2. 9 cr. Y Ch. 4. 
N B b b2 out 


a4 2 
— = IC = 


b 3 00 


— — 
= * 


——— RESI IT 4 
— ö 


a — — — . 
— * — : — us a - - — 2 
. * — TY 2 Fry 8 9 3 — 2 
2 —̃ — — 2. =  TCTI——__—— — ou * — e y . l 
— ER a 8 — — * — 8 - 


4 
4 
4 
bl 
Bs 
1 
= 
Th 
* 
65 
4 
| 
| 
| 
yi 


H iS T OR N O F H E 


out waiting fot the eyre (a). Theſe, with ſome regulations of a temporary 
kind, were all the alterations made in the ſyſtem of foreſt law by this ſtatute. 


EDWARD I. THEssz are all the acts which may be conſidered as of a political nature. 


Of wreck. 


The other ſtatutes of this king relate to the common juſtice of the kingdom; 
the principal of which are, the ſtatute of Weſtminſter x, ſtatute of Glouceſter, 
Weſtminſter 2d, Weſtminſter 3d, and Articuli ſuper Chartas. It is to theſe 
that Sir Matthew Hale chiefly alludes in what he ſays of the improvements 
made by this king in the adminiſtration of juſtice. 'By theſe, many grievous 
and impracticable parts of our law were corrected or removed, and others 
more apt and effectual ſubſtituted in their place, which have ſtood ever ſince, 
incorporated into, and, as it were, a part of the common law. We ſhall 
now treat of theſe ſtatutes in the order in which they were made. 


Tre ſtatute of Weſtminſter the firſt, ſo called to diſtinguiſh. it N : 
two ſubſequent ſtatutes, denominated likewiſe from parliaments holden at 
Weſtminſter, is the firſt in this reign, and is ſtat. 3 Ed. I. It contains fifty- 
one chapters; and was ordained, ſays the general preamble, “ becauſe the 
ce ſtate of holy church had been evil kept, and the prelates and religious 
e perſons of the land grieved many ways, and the people otherwiſe entreated 
c than they ought to be; the peace leſs kept, and laws leſs uſed, and offen- 
« ders leſs puniſhed than they ought to be.” It provides, therefore, for the 
correction of many irregularities in the exerciſe of certain privileges and 
rights, and for the better adminiſtration of juſtice, both civil and criminal. 
The firſt chapter ordains generally, that the peace of holy church and 
of the land be well kept and maintained in all points ; and that common 
right be done to all, as well poor as rich, without reſpect of perſons. It then 
provides againſt an abuſe which had lain very heavy upon religious houſes 
and ecclefiaſtical dignities. Perſons who were deſcended from the founders, 
and officers in public employments, uſed to claim the liberty of reſiding there 
on their journeys, with board and lodging for themſelves, ſervants, and 
horſes ; hunting in their parks, and taking other liberties without the conſent, 
and generally much againſt the inclinations of the perſons incroached upon. 
All ſuch intrufions are forbid, under pain of fine and impriſonment ; tho? this 
reſtraint, ſays the act, was not to withdraw the grace of hoſpitality from thoſe 
who needed it, 1 


Sous points of the common law were recogniſed, and more firmly eſtabliſh- 


ed. Concerning wrecks of the ſea, it is agreed, ſays the ſtatute (2), that 


(a) Ch, 6. (2) Ch. 4» | 
where 
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where a man, a dog, or a cat, eſcape alive out of the ſhip, ſuth ſhip or 
barge, or any therein ſhall not be adjudged wreck; but the goods ſhall be 
ſaved and kept by view of the ſheriff , coroner, or king's bailiff, and delivered 
into the hands of ſuch as ate of the town where the goods were found: ſo 
that, if any within a year and a day ſued for them, and proved them to be his, 

or his lord's or maſter's, and that they periſhed while in his care, they ſhould 
be reſtored ; and if not, they were to belong to the king, and to be ſeiſed 
by the ſheriff, coroners, and bailiffs, and delivered to the inhabitants of the 
town, who ſhould be anſwerable for them, as wreck belonging to the king, 
before the juſtices; and in like manner, where the wreck belonged to any 
other perſon, a breach of the above regulation was to be puniſhed with im- 
priſonment and fine. | 


A PROVISION was made to ſecure the freedom of all elections; a more im- 


portant object, perhaps, than it is even at this day; for, at that time, ſheriffs, 
coroners, and other officers, who had great power in the adminiſtration of 
juſtice, were all elected by the people. It was with a view to theſe, and 
not, probably, to any repreſentatives of the people, that this law referred: 
however, as it is in general words, it may have a conſtruction which will 
extend it to elections that may have been appointed ſince for any purpoſe 
whatever. Becauſe elections ought to be free, ſays the act, the king com- 
mands, that no man by force of arms, nor by malice, or menacing, ſhall 
diſturb any in making a free election. 

A RESTRAINT was put on purveyance (a): conſtables and chatellains were 
not to make priſes (that is, to purvey) on perſons who were not of the town 
where the caſtle was: and further (5), if purveyors. did not pay the money 
they received at the exchequer, as it was a great inconvenience to the credi- 
tors of the crown, and a ſlander of the king, the amount was to be levied of 


their lands and goods ; and if they had none, they were to be impriſoned. | 


Another hardſhip on the public was, exceſſive tolls demanded in market- 
towns for the privilege of the market, and alſo for murage, that is, for 


incloſing their town: both theſe were reſtricted, under forfeiture to the 


king of the franchiſe ſo abuſed (c). 


Sven were the miſcellaneous articles which were regulated by this ſlatute, : 


and which could not eaſily be reduced to any of the heads into which the 


remainder of it will divide itſelf, Theſe : are Fenures and property, the admini- 


ſtration 1 Juſtice, and the mine law. 


00 cb. ,  (b) ch. 32. (e) Ch. 3. 
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HISTORY OF THE 
Tus ſervices and fruits of tenure were an endleſs ſubject of jealouſy and 


conteſt in theſe times. We have already ſeen what was done in the laſt reign 


EDWARD 1, to aſcertain theſe claims, and temper the inconveniencies reſulting there- 


Wards. 


from, The heavieſt of theſe were wardſhip and marriage; and the following 


attempts were now made to regulate them. In the caſe of heirs being in 


ward to their lords (a), it was provided and declared, that Mazna Charta 
ſhould be obſerved (), that their land ſhould not be waſted; and all ſpiri- 


tual dignities were to be kept in like manner, without ſpoil or waſte, during 
their yacancy, Of ſuch heirs, who, being in ward, married without conſent 


of their guardians, before they were fourteen years old, it was declared, that 
the ſtatute of Merton ſhould be obſerved (c); and it was now further 
enacted (d), that thoſe who married without conſent of their guardians, after 
they bad paſt fourteen years, ſhould forfeit the double value of their mar- 


riage, as directed by that former act; and moreover, that the raviſher or de- 


tainer of ſuch ward ſhould be anſwerable to the guardian for the full value 
of the marriage, for the treſpaſs ; and make amends alſo to the king, as- 


directed by the fame act. Next as to heirs female, that lords might not pre- 
vent their marrying, in order to keep poſſeſſion of their lands, it was or- 
dained, that after they had accompliſhed the age of fourteen years, the lord 


ſhould not keep their lands more than two years; and if in that time the lord 


did not marry them, they were to have an action to recover the inheritance, 
without giving any thing for wardſhip or marriage. But, on the other hand, 
if a female ward wilfully refuſed a marriage provided by her guardian, fuch 


an one as would not diſparage her, he was entitled to hold the inheritance till 
the was twenty-one years war's and Farther, tin he bad taken the value of the 


| marriage. 


Ix protection of wards it was provided, by another act (e). that if a guar- 
dian or chief lord infeoffed any one of land, that was the inheritance of a 
child who was in ward, to the diſheriſon of the heir, the heir ſhould recover 


by aſſiſe of novel diſſeiſin againſt the guardian and the tenant: and if the 


land was recovered, the ſeiſin ſhould be delivered by the Juſtices to the next 
friend of the heir, to whom the inheritance could not deſcend, who was to 
improve it for the uſe of the heir, and anſwer for the iſſues when he came of 
age, And if the infant was carried away, or any wiſe diſturbed 1 in purſuing the 
remedy here given, the afſiſe might be Hfgugbt by his next kriend. 5 


TVS. 1 


( Ch. 21, (5) Namely, c. 4, 5, 6. Nr ante, 1181. (<) 2 20 Hep. Ul. e. 6. Vide ante, 198. 
(d) Ch. 32. (e) Ch. 48. 
ee AXOTHER 


ENGLISH L AW. | 37s 

Avorttes burthen of tenure was, the aids demanded by the lord pur faire PART T. 
fil cbevalier, and pur file maritr. Theſe had never been aſcertained ; but had CHAP. VIE. 
been levied, a good deal, at the diſeretion of the lord, who ſometimes exacted EDWARD 1. 
unreaſonable ſupplies in this way, and thoſe much oftener than was neceſſary. 
It was therefore declared (a), that, for the future, there ſhould be taken of a Of aids. 
knight's fee ten thillings only; and the fame ſum for land in ſoccage of ten 
pounds; and fo in proportion; this not to be levied for making the lord's 
ſon a knight, till he was fifteen years of age; nor for the marriage of his 
daughter, till ſhe was ſeven. If the father died before he had married his 
daughter, his executors were to be an{werable out of his goods for the ſum 
levied ; and ſhould the goods be infufficient, the heir was to be charged 
therewith. Thus far of the fruits of tenure, and of property in land. 

NexT as to the adminiſtration of juſtice, Before we confider ſuch as re- 
lated to the diſcuſſion of cauſes, with the proceſs and proceedings therein, 
we ſhall firſt mention the proviſions made for putting the ſpecial remedy by 
diſtreſs on a foot of convenience and effect. The proviſions made by the 
ſtatute of Marlbridge were of an important nature; and as they touched | IM 
the miſchief then moſtly prevalent, it was above all things to be deſired, 
that they ſhould be enforced. The firſt ſtatute of this reign is, in effect, 
nothing more than an injunction to obſerve it; for it ſays (b), that ſome per- 
ſons take, and cauſe to be taken, beaſts, and chaſe them out of the county, 
which is hereby forbid ; and if any offend againſt this injunction, they ſhall 
be fined as directed by the ſtatute of Marlbridge (e); as ſhall thofe who 
take beaſts wrongfully, and diſtrain out of their fee, who ſhall, befides, be 
puniſhed in proportion to the treſpaſs. Thus this act is a confirmation of 
the ſtatute of Marlbridge ; with theſe differences: that ſtatute ſpeaks only 
of diſtreſſes ; this of all tabings: that prohibits all diſtreſſes; this only diſtrain- 


ing of beaſts: that concerns thoſe who rake: this extends to thoſe who cauſe te to 
be taken (d). „ Mil 


Taz next ſtatute on the ſubject of Aiftreſſs, goes much further towards 
taking this peculiar remedy out of the hands of individuals, and ſubmitting 
it to the officers of juſtice.. It is provided (e), that if any take the beaſts of 
another, and cauſe them to be driven into a caſtle or fortreſs, and there 
with-hold them againſt gages and pledges, whereupon they are ſolemnly de- 
manded by the ſheriff, or ſome other bailiff wn. the king; ; the ſheriff or bailiff, 


(a) Ch. 36. (b) Ch. 16. (c) Namely ch, 4. 2, & 15. Vide ante, 344- (4) 2 2 Inft, 191. 
(e) Ch. 17, 5 
| 0 at 


CHAP. VII. 
Aman 
EDWARD I. 


G 
4 
.. 0 
4 * 
TY 
* 
* 
bs; 
* 
4 
4 
2 
Þ, 
.* 
. 
7 
— 
4 
in 
* 
> 
+43 
wv 
. 
. 
i 
4x 
x 
= 
4 
5 
# 


2 
CERT 


rr 


3 


NN a — 
. 9 


. ¹wꝛwꝛ DD a WF, 7. 


"_— r : 
wk 7 — * 2 Sy 


; want eh 


HISTORY,OF THE 


at the ſuit of the plaintiff, taking with them the power of the county or 
bailiwick, ſhall endeavour . to make; plevin of the beaſts. taken; and if any 
obſtruct them, or there is no one belonging to the lord or taker to give an 
anſwer, or make deliverance, he ſhall be warned of the matter; and if he 
does not forthwith deliver the cattle, the king, for the treſpaſs and deſpite, 
ſhall cauſe the caſtle or fortreſs to be beaten down, without any permiſſion to 
rebuild it; and the plaintilf ſhall be recompenſed by the lord, or him that 
took the beaſt, in double damages for all the loſs he ſuſtained after the 
firſt demand made by the ſheriff or bailiff: and it, he chat took the beaſts 
has not wherewith, the lord ſhall make the recompence upon the ſpot, at the 
time the ſheriff. or bailiff makes the deliverance. It was further directed, 
that, in caſes where the ſheriff ought to return the king's writ to the bailiff 
of the lord of ſuch caſtle or fortreſs, if the baihff will not make deliverance, 
the ſheriff (not waiting for a writ of non omittas, as heretofore) ſhall do bis office 
without further delay; and not only where the writ of replevin is iſſued, but 
alſo upon a plaint, as authorized by the ſtatute of Marlbridge. The ſtatute 
ſays, if theſe violences were committed in the marches of Wales, or any 
where elſe where the king's writ runneth not, the king, who was ſovereign 
lord over all, ſhould do right to thoſe who complained; a clauſe which 
at once aſſerted the king's dominion over that country, and left the mea- 
ſure of its exerciſe at his diſcretion, 

Tx firſt object that draws our attention in conſidering the adminiſtration 
of juſtice, is the juriſdiction of courts. Some proviſion was made towards 
abolithing inconvenient cuſtoms, and regulating the order of hearing and de- 
ciding cauſes. . 

A NAR cuſtom had prevailed in many cities, boroughs, and towns 
corporate, that if any perſon of one city, ſociety, or merchant-guild, was 
indebted to ſome one of another city, ſociety, or merchant-guild, and if any 
other of that city, ſociety, or merchant-guild came into the city, ſociety, or 
merchant-guild, where the creditor: was, that the creditor might charge ſuch 
forcigner with the debt of the other (a). It was this cuſtom that occafioned 
the following ſtatute (4), which enacts, that in no city, borough, town, 
market, or fair, ſhould any foreigner be diſtrained for a debt of which he was 
not the debtor or ſurety; and ſuch diſtreſs was to be immediately delivered 
by the bailiff of the place, or the king $ us and the _ offender to be grie- 
voully puniſhed. 


(a) Fleta, lib. 2. c. 56. 2 luſt. 204. (3) Ch. 23. 
| „ ""Fanen 
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 Tnzrt was another inſtance, tho? not ſo ſingular as the former, where theſe 
local juriſdictions exerciſed an authority that required ſome reſtraint. Great 
men, and others that had particular juriſdictions to hold plea of contracts, co- 
venants, and treſpaſſes, when they were made or done within a certain precinct, 
would attach perſons by their goods to anſwer in their courts of contracts, 
covenants, and treſpaſſes, which had happened out of their franchiſe; pre— 
tending the ſame were tranſitory, and, as ſuch, might be ſuppoſed to be done 
within the franchiſe. This was greatly to the prejudice of the crown, which 
loſt its fines and amercements ; and brought great inconvenience on the party, 
who was a ſtranger, held nothing of the franchiſe, and was only paſling thro? 
it. It was enacted therefore (a), that any one who ſhould cauſe a foreigner to 
be ſo attached, ſhould recompenſe him in double damages. Upon this act 
have been formed two writs : the one, in nature of a prohibition before the 
ſuit begun, commanding that the party ſhould not be arreſted contrary to 
the form of this ſtatute; the other, after the commencement of the ſuit, to 
recover the penalty of double damages, and the goods diſtrained (3). 
WHILE meaſures were taking to ſecure the king's courts in poſſeſſion of 
the proper objects of their cognizance, it was neceſſary to facilitate the diſ- 


patch of cauſes there, as much as poſſible. There was room for regulation 


in this particular. The method of hearing cauſes in the ſuperior court had 
become very prepoſterous and diforderly. Many times the judges, yielding 
to the importunity of great men, and others, eſpecially in the late turbulent 
reign, would put off the buſineſs of the day to ſome future time; and at that 
time, perhaps, hear ſome other matter appointed for a ſubſequent day: fo 


that cauſes were delayed, parties diſappointed, expences incurred; and after 
all, when the matter was to be heard, the parties had neither advocate, wit- 
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neſſes, or any thing in readineſs (c). To remedy this, it was provided and com- 


manded, as the act ſays (d), by the king, that the juſtices of the king's- bench, 
and of the bench at Weſtminſter, ſhould decide all pleas determinable at one 
day, before any matter was arraigned, or plea commenced the day following. 

AXOTHER impediment | to the adminiſtration of juſtice was owing to the 
canons of holy church, which forbid, under pain of excommunication, that 
any man ſhould be ſworn on the evangeliſts, or any ſecular plea be held at 


certain ſeaſons. Theſe are ſtated by Britton to be as follow : From the Sep- 


tuageſima to eight days after Eaſter; from the beginning of Advent to eight 
* after Epiphany 3 in the Ember-days ; the days of the great litanies ; 


| (a) ch. 3. 0) Reg. a. 3 loſt, 230. %＋ſ le) 2 Inſt. 256. (4) Ch. 46. 
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the Rogation- days; the week of Pentecoſt ; in the time of harveſt or vintage, 
that is, from the feaſt of St. Margaret, 14th of July, until fifteen days after the 
feaſt of St. Michael the Archangel ; and in the ſolemn feaſts of the acts of the 
ſaints : all theſe times were allotted for prayer, to appeaſe debate, and re- 
concile thoſe that were at ſtrife, or to gather the fruits of the earth ; being 
works either of piety or charity (a). Some of theſe ſeaſons were now broke 
in upon: and foraſmuch, ſays the act (), as it is great charity to do right 
to all men, at all times, when need ſhall be, it was provided, by the aſſent of 
all the prelates, that es of novel diſſeiſin, mortaunceſtor, and darrein preſentment, 
ſhould be taken in Advent, Sepiuageſima, and Lent, in the ſame manner as in- 
queſts might before have been taken: which diſpenſation of the canon was. 
obtained of the biſhops at the ſpecial inſtance of the king. 12 

Tax remedy by aſſiſe was extended by ſeveral ſtatutes to caſes where it 
before had no effect. One was, where eſcheators, ſheriffs, and other bailiffs, 
would, under colour of their office, ſeize into the king's hand the frecholds 
of individuals; and the diſſeiſce, in this caſe, had no remedy but to ſue by 
petition to the king. Now it was enacted (c), that he might either purſue 
the old courſe, or bring a writ of novel diſſeiſin; in which he ſhould recover 
double damages, and the offender be amerced to the king. A proviſion was 
made reſpecting diſſeiſins, which ſeems to be merely an affirmance of the 
common law (4); and it is for that reaſon, probably, that the act ſays, it 
was provided and agreed, that if any one be attainted of diſſeiſin, with rob- 
bery of goods, and it be ſo found by the recognitors in an aſſiſe of novel 
diſſeiſin, the judgment ſhould be to recover his damages, as well of the goods 
as the freehold; and the diſſeiſor ſhould make fine, and, if preſent, be or- 
dered to priſon : and fo was it to be in all caſes of diſſeiſin with force and 
arms, tho' there was no robbery of goods (e). | 

Ix caſes of diſſeiſin, if it happened either that the diſſeiſee or Ateitor died, 
leaving an heir within age, and a writ of entry ſur diſſeiſin was brought by the 
heir of the diſſeiſee being within age, or by the diſſeiſee or his heir againſt 
the heir of the diſſeiſor being within age, the parol was to demur, until the 
full age of each reſpectively (F). This occaſioned great delay, and contri- 
buted rather to confirm the injury of the diſſeiſor and wrong-doer. It was 


therefore provided (g), that for the nonage of the one party or the other, 
in the above caſes, the writ ſhould not be abated, nor the plea delayed; and 


(4) Britton, c. 53. (6b) Ch. 51. (e) Ch. 24. (4) Glanv. lib. 3. c. 33, 34, & 
Bract. J. 4. fol. 179. 2 Inſt. 235. (e) Ch. 37. (J) z Inſt. 257. C) Ch. 47. 


— 
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if it came to a trial, and the verdict was * the heir of the difſciſce, he 
ſhould have a conviction or attaint (as it was now more commonly called) 
of the king's ſpecial grace, without paying any thing: fo equitable did they 
think it to take care that the infant, who was by this act precipitated into 
a conteſt at law, to which by the old practice he was not liable, ſhould be pro- 
tected by every legal means. The attaint, as it ſhould ſeem, not being a 
writ, that was granted of courſe. 

ATTainTs had juſt before come under the contemplation of the legiſla- 
ture (a), when the firſt parliamentary proviſion was made reſpecting this 
peculiar and ſevere proceeding againſt jurors. Foraſmuch, ſays that ſta- 
* tute, as certain perſons of this realm doubt very little to make a falſe oath, 
« whereby many people are diſherited, and loſe their right; it is provided, 
« that the king, of his office, ſhall from henceforth grant attainrs upon in- 
« queſts in plea of land, or of freehold, or of any thing touching freehold, 
ehen it ſhall ſeem to him neceſſary.“ Many doubts have ariſen upon this 
act. Some are of opinion, that tho” an attaint did lie upon a falſe verdict 
given in a plea of lands, yet the king, many times, would not grant it without 
a ſpecial ſuit made to him, which produced great delay, trouble, and expence ; 
and the reaſon of this difficulty of obtaining an attaint in a plea real, more than 
ina plea perſonal, they ſay, was, that in the latter, the party grieved had no re- 
medy but an attaint, which ſhould therefore be of courſe ; but that in pleas 
real, he might reſort to an action of a higher nature, and therefore this extra- 
ordinary redreſs was not abſolutely neceſſary. Other judges have been of a 
contrary opinion, namely, that an attaint did not at common law lie in a/! 
pleas real; and therefore this act provides, that the king ſhall grant it ex 
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officio, that is, ex merito juſtitiæ (b). Upon the whole, it ſeems to be the 


opinion of lord Coke (c), that an attaint lay at common law, both in pleas 


real and perſonal ; and he founds that opinion, as he ſuppoſes, upon ancient | 


writers and records. 

 Howevzs, it ſhould ſeem, . FR the e of our ſtatute· book, that 
this writ was not ſo general as is ſtated by that learned author. For, 
to ſay nothing of this ſtatute now before us, we find by ſtat. 1 Ed. III. 
ſect, 6. that an attaint was thereby granted in a vrit of treſpaſs; and it is 
remarkable, that, by ſtat. 5 Ed. III. c. 7. an attaint is granted as well in 


pleas of treſpaſs without writ, as by writ ; from which it looks extremely 


likely, that theſe were ſeveral enlargements of this remedy, which extended 


(e Ch.38, () a log. 3 (2 lat. 10. 
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CHAP. VII. lord Coke's opinion be ſhaken, by merely looking into the ſtatute-book;; but 
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Vouch ing to 


Warranty. 


and his father commanded him to deraign that right; 


completely. g | | 


Ir is beyond queſtion, as ts been before ſhewn at length (a), that at the 
time this act was made, attaints lay only againſt jurors in aſſiſes; and by the 
wording of this and ſubſequent acts, as well as from a paſſage in Bracton (3), 


ve muſt conclude that the writ of attaint was not, even in theſe caſes, obtained 


in the ordinary courſe of the chancery, if the party had ſuffered any time to 
elapſe; but that after a time the king was to be ſpecially petitioned to allow 
it: the common law therefore was altered in two points by this act; 
firſt, that this writ was to be granted in all pleas of land, or of freehold, 
or of any thing touching freehold; fecondly, that the king ſhould 129 2 it 
at any length of time ex icio (c). 


Wr have ſeen that the champion in a writ of right was to ſwear de vi ſũ et 
auditũ proprio, or that of his father; but things were ſo altered, that we ſind 
a ſtatute made in this parhament (d) to the following effect: Becauſe it 
« ſeldom happened, but that the champion of the demandant is forſworn, in 
ic that he ſweareth that he or his father ſaw the ſeiſin of his lord or his anceſtor, 
” it is provided, that 
henceforth the champion of the demandant ſhall not be compelled ſo to ſwear; 
tho” his oath in other points was to be obſerved. _ 


SEVERAL proviſions were enacted to facilitate the courſe of proceeding 
and proceſs in actions. In à writ of dower unde nibil habet, the old plea of 
the tenant, whereby it uſed to be objected that ſhe had received her dower of 


another man before the writ purchaſed, was taken away; unleſs the tenant 


could ſhew that ſhe: had received part of her dower of himſelf, and in the ſame 
town before the writ purchaſed. 


Vovucuing to warranty and caſting eſſoins were - put under ſome whit. 


ſome reſtrictions. Theſe indulgenees had been too much abuſed.” In all 


real actions, the tenant was permitted to vouch any perſon, tho' he or any of 


his anceſtors never had any thing in the land whereof he might infeoff the 


tenant, or any of his anceſtors. Again, the perſon vouched might in like 


manner vouch another; and upon every ſummons ad warrentizandum, there 
were nine returns; ſo that the delay was infinite, while every voucher perhaps 


(a) Vide ante; 270, (5) Ibid. (c) De ſon offices. (4) Ch, 41. 


was. 
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was falſe. To remedy this, it was provided as follows (a) : Firſt, as to writs 
of poſſeſſion, as in writs of mortaunceſtor, caſinage, of aiel (a writ in nature of 
a mortaunceſtor (5), nuper obiit (for ſo they now called a writ deproparte), of 
intruſion, and other fimilar writs ; if the tenant vouched to warranty, and 
the demandant counterpleaded him, and averred by aſſiſe or by the country, 
or otherwiſe, as the court ſhould award, that the tenant or his anceſtor whoſe 


heir he was, was the firſt that entered after the death of him of whoſe ſeiſin 
he demanded the land; then the averment of the demandant ſhould be re- 
ccived, if the tenant would abide thereon :. and if not, and he had not his war- 


rantor ready to enter freely and immediately into the warranty, he ſhould be 


compelled to anſwer over; ſaving to the demandant fuch exception againſt 
the vouchee, if he would vouch over, as he had againſt the firſt tenant. 
Moreover it was provided, that in writs of entry which made mention of de- 
grees, none were to vouch out of the line there mentioned ; as alſo in writs 
which made no mention of degrees, as the writ of entry in the poſt ; which 
writ, ſays the ſtatute, ſhould not have place, but where the other writs nam- 
ing the degrees could not be maintained (c). If the demandant averred, that 
neither the vouchee nor his anceſtor had ever ſeiſin of the land or tenement 
demanded, nor fee or ſervice by the hands of his tenant, or his anceſtors, 
ſince the time of him on whoſe ſeiſin the demandant declared, until the time 
the writ was purchaſed, whereby he might have infcoffed the tenant or his 
anceſtors ; the ſtatute directs this counterplea ſhould be allowed in the before- 
mentioned writs of poſſeſſion, as well as in a writ of right. After all theſe 
checks upon vouching, the ſtatute notwithſtanding has a ſaving for tenants, 
who, tho” ouſted of their voucher by the counterpleas above-mentioned, yet 
might really have a charter of warranty; as if a perſon, who neither himſelf 
nor any of his anceſtors ever had any thing in the land, releaſed to the tenanr 
with warranty; and a writ was brought againſt the tenant, and he vouched 
him, and the demandant counterpleaded the voucher under this ſtatute, namely, 


that neither he nor his anceſtors ever had any ſeiſin; then the tenant was 


ouſted of his voucher; but yet, by the ſaving here made, he was to have his 
remedy over by a writ of warrantia chart (d). 

Essolxs were as great a grievance.in judicial proceedings, as vouching to 
warranty. To limit theſe alſo, it was provided (e), that becauſe in writs of 
aſſiſe, attaint, and juris utrùm, for ſo the affiſa utrùm was now called (where the 


(a) Ch. 40. (5) Vide ante, 263. (e) Vide ante, 347- (d) 2 Inſt. 240, 245, 
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jurors being returned the firſt day, ſuffered more by delays), the jurors have 


CHAP. VI. been troubled by reaſon of the effoins of tenants ; therefore, after the tenant 
EDWA RD1. had once appeared in court, he ſhould be no more eſſoined, unleſs he would 
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make his attorney to ſue for him ; and if not, the aſſiſe or jury (a) ſhould 
be taken by default. | 


THrteRE was an inſtance in which the delay of eſſoins was carried to an 


infinite length: that was, where there was a fourcher by eſſoin; as when a pre- 
cipe was brought againſt two or more tenants, and after each had had one 
eſſoin, which was by law due to them, they over-again delayed the de- 
mandant by alternately ſucceſſive eſſoins. As for inſtance, a præcipe is brought 
againſt A. and B. A. is effoined, and B. appears, and hath idem dies given 
him; at which day A. appears and B. is efloined ; but then at that day A. is 
eſſoined again, and B. appears; and fo alternately : and this is called 
fourcher, that is, to divide; becauſe they divide themſelves, in delay of the 
demandant by eſſoins and appearances, interchangeably (4). The ſtatute 
made to remedy this abuſe (c) recites, that “ foraſmuch as demandants are 
& often delayed, by reaſon that many parceners are tenants, of whom none can 
ce be compelled to anſwer without the other, or the tenants may be jointly in- 
ce feoffed, in which caſe none may know his ſeveral right; and ſuch tenants 
often fourch by eſſoin, ſo that every one of them has a ſeveral effoin ;” 
after which it enacts, that, for the future, ſuch tenants ſhall not have an 
eſſoin, but only at one day, as a ſole tenant has; ſo that they ſhall no more 
fourch, but have only one eſſoin. | 

Or all the various eſſoins, none gave ſo effectual a ſtop to juſtice as that 
de ultra mare; by. which perſons falſely effoined themſelves, being really 
- within the realm the day of the ſummons. It was ordained (4), that this 
eſſoin ſhould not always be allowed, if the demandant ſhould challenge it, 
and be ready to aver that he was in England the day of the ſummons, and 
three weeks after; but it ſhould be adjourned in this form: that if the de- 
mandant was ready at a certain day, by averment of the country or otherwiſe, 
as the court ſhould award, to prove that the tenant was within the four ſeas 
the day he was ſummoned, and three weeks after, ſo that he might be 
reaſonably warned by the ſummons, the eſſoin thould be turned into a 
default, | 

Tavs far of theſe obſolete parts of our ancient juriſprudence ; which we 
have ventured to treat ſo fully, that the hiſtory of our law may be better 


(a) L' aſſiſe ou la juree, to comprehend the two characters the recognitors might by poſſibility 
appear in at the trial, (b) 2 Inſt, 250. (e) Ch. 433 (4) Ch. 44- 
„ under- 
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underſtood, and the cauſes and effects upon which the changes of our juriſ- 
prudence have at different periods turned, may be clearly diſtinguiſhed. 

We have ſeen what the ſolennitas attachiamentorum was in the laſt reign (a). x 
The great delay occaſioned by this tediouſneſs of proceſs made it neceſſary 
to ſhorten it very conſiderably ; as had been done by the ſtatute of Marl- 
bridge, which ordained, that the ſecond attachment ſhould be per meliores 
plegios, and then ſhould go to the laſt or great-diſtreſs (5), One ſtep more 
of this was now taken off; for it was ordained (c), that, ſhould the tenant or 
defendant, after the firſt attachment returned, make default, immediately the 
great diſtreſs ſhould be awarded; and if the ſheriff did not make ſufficient 
return thereof upon a certain day, he ſhould be amerced. It he returned, 
that he had done execution in due manner, and the iſſues were delivered to 
the mainpernors, then he was commanded to return iſſues, at another day, 
before the juſtices; and if the party attached (that 1s, againſt whom the 
great diſtreſs iſſued) came in at the day to fave his default, he was to have 


the iſſues: if he came not, the king was to have them; that is, the juſtices 


of the king were to cauſe them to be delivered to the wardrobe ; and the 
- juſtices of the bench at Weſtminſter were to deliver them to the IO ; 
the juſtices in eyre to the ſheriff of the county. 

A NEW time of limitation was fixed in the following manner (d): In con- 
veying a deſcent in a writ of right, it was enacted, none ſhould preſume to 
declare of the ſeiſin of his anceſtor beyond the time of king Richard; which 
has ſince been always conſtrued to mean the firſt day of that king's reign. 
Writs of novel diſſeiſin and of partition, commonly called ſemper obiit, were to 
have limitation from the firſt voyage of Henry III. into Gaſcony, which was 
in the fifth year of his reign (a period that had been fixed for aſſiſes of novel 
diſſeiſin by the ſtatute of Merton, 20 Hen. III. c. 8.); writs of mortauncęſtor, 
of co/inage, of aiel, of entry, and de nativis, from the coronation of Henry III. 
Theſe continued the periods of limitation till the reign of Henry VIII. 
when the policy of meaſuring the time of limitation for commencing ac- 
tions by a certain number of years, was adopted in the place of theſe fixed 
periods. The prohibition- about beauplzader, made by the ſtatute of Marl- 
bridge (e), was revived and enforced (f). 


WulLE theſe improvements were made in the practice of our civil courts, 
the legiſlature proving for the due adminiſtration of the criminal law, by 


(a) Vide ante, 296. | (5) Vide ante, 349. (c) Ch, 45. (% Ch. 39. > ) Vide 


ante, 346. Ow Ch. 3. 
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CHAP. VII. 


ee Fae 


Of rope. 


Extortion of 
officers, 


adapted to the offence. 
giſlature once more changed it. 
that none do raviſh, nor take away by force, any maiden within age, neither 


their private views. 


diſſeiſed by eſcheators, ſheriffs, and bailiffs, colore aſſicii (e). 


HISTORY OF THE 


defining crimes, but more DAVAO by contriving modes of Prevention 
and puniſhment, 

Ir ſhould ſeem, that ſheriffs in Kath cat and lords i in theig leets, had 
exerciſed that part of their criminal juriſdiction which related to eſcapes with 


too little diſcretion ; for it was. enacted (a), that nothing be demanded, 


taken, or leyied, by the ſheriff, or by any other, for the eſcape of a thief or 
felon, until it be jugged an eſcape by the juſtices in eyre. 


Tux crime of rape, which, in ancient times, had been felony, and bim 
able vith death, had, in the laſt reign, been conſidered in a leſs heinous light, 
and puniſhed only by certain mutilations, which were thought peculiarly 
This ſpecies of puniſhment continued till the le- 
The king, ſays the ſtatute (5), prohibiteth, 


with nor without her conſent ; nor any wife or maiden of full age (that is, twelve 
ycars old, being the age of conſent), nor any other woman againſt her will : 


and if any do, the king ſhall do common right, at his ſuit that will ſue within 
forty days; and thoſe who are found guilty ſhall be puniſhed with two years 
impriſonment, and fine at the king's pleaſure ; and if they have not whereof 


to make fine, the impriſonment ſhall be increaſed in proportion to the enor- 
mity of the treſpaſs. We ſhall preſently fee (c) that this new penan was 
changed by parliament to the old one of felony. 


TakspAssES in parks and ponds, which were thought not fuſkciently 


puniſhed by a compenſation in damages only, were to be puniſhed by i impri- 
ſonment and fine at the king's ſuit (4); and if tame beaſts or other thing in 
the park were taken in the manner of robbery, the common law was to be 
executed upon the offender, as upon one who had committed Pen theft and 
robbery. 


Several laws were made to guard againſt * miſconduct and extortion of 


officers of courts, who, from their ſituation, were enabled to throw obſtacles 


in the way of juſtice, and ſo confer favours, or work oppreſſion, to anſwer 
A ſhort mention of theſe proviſions may not be unen- 
tertaining, if it is only to ſhew the ſtate of judicature at that time. 


We have before taken notice of a remedy contrived for thoſe Who were 
It was now or- 
dained, that no officers of the king, either by themſelves or any other, 
ſhould maintain ſuits or matters depending in court, to have @ part or profit 


(e) Ch. 24. 
out 


(a) Ch. z. (b) Ch. 13. (e) Vide poſt. 2 Weſtm, (4) Ch. 20. 
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out of the thing in queſtion, according to an tend ut between them, undet 
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penalty of being puniſtied at the king's pleaſure-{#); No ſheriff, or other chAP Vir. 
officet, was tö take any reward for doing His otee; but to be content with EDWAR 51. 


the king's pay, under penalty of forfeiting double the ſum taken and being 


likewiſe purſtſhed at the king's pleaſure 6509. One ſubject of expence to the 
ſubje@ in the cireuits was, delivering out the capitula coronæ; which, it was 


ordained (0, ſhould; for the future, be the privilege of the juſtices clerks 
only ; and they were not to take more than two ſhillings of every hundred 
or town out of wWhiel a jury of twelve or fix appeared, who were each to 
have a duplicate of the tapitula. Prior to this ſtatute, not only the clerks 
of the juſtices, but of eſcheators, and other miniſters and officers that fol- 
lowed the eyre; uſed to write out rheſe capitula; and, moſt likely, re- 


duced! the value of a perquiſite, which; it was thought, ſhould: belong tothe 


clerks of the Juſtices (d). If a juſtice's clerk exceeded the ſum here al- 
lowed, or any one elſe took upon him to make out the capitula, he was to pay 
thrice as much às he received, and loſe his office for a year. It was alſo or- 
dained, that no clerk of the King, nor of any juſtice, ſhould accept a pre- 
ſcntarion to a church, concerning which any plea was then depending in the 
King's court, without ſpecial licence from the King, under pain of the church 
being declared void, and of lofing his, office. © At this time many ecclefiaſtical 
perſons were not only cler ks in che chancery, and other of the King's courts, 
but alfo ſtewards of the houſhold to noblemen and other great men, and 
were therefore in ſituutions to procure favour or diſcoutugetnent in ſuits (4). 
It was further ordained, that no clerk of = Juſtice or ſheriff mould takt 
part in matters depending in the kings $" courts, nor commit any fraud 
whereby common right might be diſturbeck or deælay etc. 0 
THERE was great complaint of officers, eryers who had an inheritance in their 
office, and the marſhals of juſtices in eyre, taking money wrongfully of ſuch as 
recovered ſeiſin of land; or other thing depending in ſuit; and that fines were 
levied of jurors, towns, Prifoners, and others xttached upon pleas of the 
crown wich Was in a greũt meaſute owing to the exeeſſive number of theſe 


officers (H. Several pan "eee ene to n offences and extortions 
of this kind. + £8 \ "1 16 froth ns fd 


Doi G e eh mal-prhctices eber not to ITE . | 
conbredtis inferior fibers, bur o have rück chro- all ranks of . a- 


(a) Ch. ri. "© Ch. us. HR 47 W 2 loft, 211. WON: 212, Wu) Et. 30. 
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tendant upon courts. The following proviſion. was occaſioned, no doubt; by 
an experience of this kind. It was ordained (4), that if any ſerjeant pleader, 
or other, do or conſent to any manner of deceit or colluſion in the king's court, 
in order to deceive the court or party, he ſhall be impriſoned for a year 
and a day, and ſhall never after be permitted to plead in that court. If the 
offender ſhould not be a pleader, beſides the impriſonment, he was further 
to be puniſhed at the king's pleaſure, according to the degree of the offence. 
Wr have an inſtance where corruption and cabal had got upon the bench 
of juſtice. It has been ſeen, that by the ſtatute of Merton (5), every free 
ſuitor of the county and other courts might make his attorney to do ſuit 
there for him. Under colour of this licence, two miſchiefs enſued : firſt, barra- 
tors, and maintainers of quarrels (c, were encouraged by the ſheriff to become 
attornies, to make ſuit ; and accordingly, amongſt the other ſuitors, to give 
zudgment, and ſometimes, perhaps, take the lead in pronouncing judgment 


for, and in the name of, the other ſuitors: ſecondly, ſtewards of great lords, 
and of others, who had no letters of attorney, according to the ſtatute, would 


do the like (4). Theſe were the miſchiefs intended to be removed by the 
following law (e), which ordained, that no ſheriff ſhould ſuffer any barrators, or 
maintainers of ſuits (F) in their county courts, nor permit either ſtewards of 
great lords, or any other (unleſs he was attorney for his lord), to make, give, 
or pronounce judgment, if he was not ſpecially ſo commanded by all the 
ſuitors, and attornies of ſuitors, then preſent in court; and ſhould they act 
otherwiſe, the ſheriff and offender were to be nen puniſhed at the ple- 
ſure of the king. 1 205144 | 
'Tavs far of offences againſt the init dust of juſtice. There remains 

only one crime, which we ſhall firſt mention, before we ſpeak of the regula- 
tions made for the improvement of criminal judicature : this is the ſpreading of 
falſe and ſlanderous reports. The cauſe of this act is ſtated in the preamble (g): 

« Foraſmuch as there have been oftentimes found in the country deviſers of 
« tales, whereby diſcord, or occaſion of diſcord, hath many times ariſen be. 
« tween the king and his people, or great men of the realm,” as had been 
lately experienced in the unſettled reign of Henry III.; therefore it was 
commanded, that from henceforth no one be ſo hardy as to tell, or publiſh 
any falſe news or tales, whereby diſcord, or occafion of diſcord or ſlander, 
may grow between the king and his people, or the great men * We realm; 


(a) Ch. 29. (6) 20 Hen, Il. C. 10, Vide ante, 200. (9) Or ering i 
(4) 2 Inft, 225, (e) Ch. 33. (F) Paroles. (z) Ch, EY +, . 
; * |; ; * 8 
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and whoever docs fo, ſhall be taken and kept in priſon until he has brought PART © I 
into court the firſt author of the tale. This, from the nature of the thing, chAr. vit. 


became the ſevereſt puniſhment that could well be enn as it d EDW Wi L 


amount to perpetual impriſonment. 

REesPECTING the office of magiſtrates, it was provided in the following 
manner. Firſt, as to coroners. It ſeems, that of late many mean and unfit 
perſons had been choſen into that office, tho' the proper qualification of 
ſuch an officer was that of probus, legalis, et ſapiens. It was now ordained, 


that (a) ſufficient men ſhould be choſen coroners, of the moſt wiſe and diſ— 


creet knights, who were beſt ſkilled and willing to attend their duty; and 
ſuch ſhould lawfully attach and preſent pleas of the crown. It was further 
directed, that ſheriffs ſhould have counter-rolls with the coroners, as well of 
appeals as of inqueſts, of attachments, or of other things which belonged to 
that office ; and no coroner was to take any fee for doing his office. The 
particular duties of this important office were more particularly marked 
out by a ſubſequent (5) ſtatute, of which we ſhall take notice in its 
proper place. 

Ir had been the practice ſor the common fines and amercements 5 
Juſtices in eyre to be aſſeſſed promiſcuoufly by the ſheriff, and, as the ſtatute 
ſays, by barrators, and upon thoſe who were innocent, as well as upon the 
guilty ; all which was tranſacted after the juſtices were gone. Theſe fines were 
paid to the ſheriff and barrators. To remedy this, it was provided (c), that 
henceforth ſuch ſums ſhould be aſſeſſed before the juſtices in eyre, before 
their departure, by the oath of knights and other honeſt men, upon thoſe 


who ought to pay; and the juſtices were to cauſe the ſums to be put into 


eſtreats, which were to be delivered into the exchequer. 
Tux chapter of Magna Charta concerning the reaſonableneſs of amerce- 


ments (4), was re- enacted in more comprehenſive terms: for whereas that 


ſays, L1BER HOMO non amercietur, Fc. and ſo was confined to natural perſons, 


or, at furtheſt, to ſale bodies politic; this ſtatute of Edward L. (e) extends 


the prohibition to cities, boroughs, and towns, | 
Bec Ausx the method of purſuing felons by freſh ſuit had not been fo ak 


attended to as formerly, and great obſtruction was occafioned thereto by 


franchiſes, an act was made to enforce this common-law proſecution, It is 
directed (/), that all perſons in general ſhould be ready and apparelled, at 
the command and ſummons of the ſheriff and cry of the country, to ſue and 


(a) Ch. 10. (3) Stat, 4 Ed. I, A. 1.4 Meis corenatoris.s lc) Ch. 16. (4) Ch, 14. 


{e) Ch. 6. Ch. 9. 
| 22 Dad dz 6 5s arreſt. 


ö 
ö 
| 
1 
1 


» 
— 
- a 
— 
x OP” 


— — = DDR 
e — Oe 
—̃ — oo lo. 2 — — 


a — — 
. ̃ — 
oe = 1 — as 


- oy: | 
D 


3 
7 
x 
1 
5 
11 
N ) 
, | 
} 
. 
T2 
; U 
= 
TE 
1 
Ko 
1 
FED 
= 
1 
Th 
+ ED 
* 
1 
1 
1 
1 
* N 
1 
| 
} 1 
1 l 
4 
k T5 
f y 


— 
_— —_ 
AS TEE TAIT” 


— 2 


* EE. £ 


_ —_ — 


ELSE <> ai 
— * % * — WRT _ * x 
mur , CW 

- yp wh; "<4 — W 9 n 
1 4 = * 4 


— 


$38 


PART . 


A IS O,. QF, ν 
arreſt felops, 28 well within franghiſes as without; and. thaſe, who, neglected 


CHAP, VII. or refuſed, werg to. be. ned. at the king's will; and ſhould. default be Made 


SOAR 1 


Of reple vying 


priſoner 


by the lord of a franchiſe, he was tg forfcit, hig franchiſe to the King; if by 

a bailiff, he was to be impriſoned two years, The ſheriff, coroner, or bali, 
who ſewed any favour ta 2. {elgn, gr. conecaled. felenies committed within 
their. diſtrict, was, to ſuffer a year's impriſqnment, and afterwards, pay. a 


grieyous, Bae ; or, ſhould he not We wheręwith to ue uebi e 


or FREES NAK ME te . dite n eds 5% 58 en 158 

Sexz laws were made for the arderingat offenders, when taken. Lt ſame; 
times happened, that perſons. commited, fex-gryder. would ſuc, qut the, writ 
de cdis et aiih, and, obtaining a faygurable ingueſt before che ſheriff, would 


get theniclves. repleyied. till che coming of the juſtices in eyre. To prevent 


unfair inquiſitions in theſe caſes, it was, ardained (4), chat ſuch inqueſts 


ſuquld. be taken by law ful man, choſen by oath (of whom two at leaſt, were 
to be knights), Mh⁰ had no ae Wien ane were ig: any her 
rgafon to ho, ſuſpected. mY 10 | 
Bur, in this article of ala ying Tee faſpicion of 1 a lice 
went further than the jurors. ; fer it is ſtated, in a ſtatute which we ate now 
going to mention, that ſheriſſs and others who. had the cuſtody and impꝛxiſon- 
ment of perſons ( charged with felony, uſed to let out ſuch as were: not 
properly tepleviſable, and kept in priſon ſuch as were, that they; might gain 
of the one party, and. grieve the other.“ For this reaſon, and becauſe 
it had not been hitherto, particularly determined who were repleviſable, and 
ho not, except in the caſe af perſons taken for the death of à man, or by 
commandment, of, the King, or of his. juſtices: or ſoꝶ the forefh, it Nas ghere- 
fore expreſly enacted. (cat oflenders ſhaylds,/and what ſhonld nog: he re 
pleviſable. "Fiz, the following. pcrions-were.in, no, wiſe 19 be-repleviſable ; 
neither by che pm mn WEIty that is, che WEkkda haning, replegiaudo; nor wich- 
out writ, that is, e Mig, by the general diſerętion iatruſted to ſheriffb in 
this point; namely perſogs, gut lawed.; thoſe head ahjured the realm; 
provors; thoſe taken with the manoun ; thoſe, who had, broken the king's 
priſon; thigyes, openly: defamed. and known, z fughs, as. were appealed; by 
provors, fo long as the provors Were diving, (at they were not of good name); 
ſuch as, were taken for houſeburning feloniouſly done; or for falſe money: 
or for counterfeiting the king” 5 ſeal; perſons, excommunicated. who, were 
taken at the Taper of the bithop; >, thoſe taken f Jo FRAY Sh GC: n 


(8), Sh. 1. A Retten, di feli, lech is. 4% 


25 
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treaſon touching the king's perſon. The following perſons might be let out 
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by ſufficient ſurety, but the ſheriff was to be anſwerable for them, and take CHAP. VII. 
nothing for ſo doing; namely, thoſe indicted of tarceny by mqueſts before ſhe- EDWARD rt. 


riffs or bailiffs by their office; thoſe of light ſuſpicion; thoſe taken for petty 
larceny. that amounted not to more than 12d. if they were not guilty of 
ſome other larceny before; thoſe guilty of receipt of felons, or of com- 
mandment, or force, or of aid in felony done ; thoſe guilty of ſome 
other treſpaſs, for which a man ought not to loſe life or member; a man 
appealed by a provor, after the death of 13505 Provor, if he be no common 
thief, nor defamed. Ho 

Is the ſheriff, or any other who had the Keep of Pans let any one 
to bail who was not repleviſable, he was to loſe his office for ever, tho' he 


held it in fee; and ſhouldit be any inferior officer who had done fo with» 


out the will of his lord, he was to ſuffer three years impriſonment, and to 


be fincd'at the king” s pleaſure. Again, if any detained a priſoner who was 


repleviſable after he had offered ſufficient ſurety, he was to ſuffer a grievous 


amercement to the king; but if he took any reward for delivering ſuch a 


priſoner, he was to pay double the ſum to him, and be at the king's mercy. 


Tas was the law of bail in criminal caſes, in the reign of Edward the. 


Firſt ; the ſame ſtatute has been adopted i in later times, as (a) the rule by 
which juſtices of the peace are to govern themſelves i in the like inſtance. 


Having ſpoken. of ſuch laws as were made to bring offenders to juſtice, 


it follows, that we ſhould treat of ſuch as directed the manner of admini- 


ſtering it. It had been the ulage in ſome counties to outlaw perſons 
appealed, contrary, to the general law ( b) of commandment, force, 


aid, or receipt, with in the time that he WBO was appealed of the principal 


fact was outlawed. To render the law uniform in this inſtance, it was or- 


dained (c), that none ſhould be appealed of commandment, force, aid, or 


receipt, until the perſon zappealed g of the, fact was attainted; nevertheleſs, | 


* 


A 


the appellant was not therefore to. delay commencing | his, appeal at the next 
county, againſt the acceſſory, any more than againſt the principal; only the 


exigent againſt him was to remain till the principal was attainted of the 


fact by outlawry, or otherwiſe. | This ſtatute, tho! it Feats, of . 
only, has been conſtrued to extend to indietments. er 


ys; ER 1 | 1 1 
«7 4 S 4 vi 4 $$ & » 


(a) Sat, 1 @ Ph, & M; 42 8 rb. M. a Vide ant. 318. (e) Ch. 14. 
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Peine forte et 
dure. 


HISTORY OFT TAE 
Tuis account of the alterations made in our criminal law ſhall be- 
cloſed with the two following ſtatutes ; one relating to the exemption claimed 
by the clergy ; and the other concerning a very fingular part, of our penal 


code, called peine forte et dure. 


Wx have ſeen that the clergy had ſo far eſtabliſhed the exemption of 
their perſons from corporal pains, that in the laſt reign it is laid down for 
law by Brafton, that a clerk taken for the death of a man, or any other 
crime, and impriſoned, if demanded by the ordinary to be delivered over 
to the court Chriſtian, ſhould be immediately delivered without any inquiſi- 
tion being taken (a). Whether, after this delivery, it was the conſtant prac- 
tice for the ordinary to put the offender to make purgation, by a trial i in his 
court, does not appear. ' 

Wr ſhall now hear what was ordained by parliament on this point. It was 
provided (2), that when a clerk eſt pris pur ret de felonie, that is, was taken 
for, ſuſpected, or charged with, or indifted of felony, and is demanded by the or- 
dinary, he ſhould be delivered to him, according to the privilege of holy 
church, on ſuch peril as uſually belonged to it (perhaps purgation is here 
meant), after the cuſtom uſed in former times ; and the king now admoniſhed 
and enjoined the prelates, upon the faith they owed him, and for the com- 
mon profit and peace of the realm, that thoſe that had been indicted of ſuch 
offences by a ſolemn inqueſt of good and lawful men in the king's court, ſhould 
in us manner be delivered without due purgalion, ſo that the king might have 
no need to provide any otherwiſe in this matter. It ſhould ſeem from this 
ſtatute, that it had becn uſual before to put clerks to make their purgation 
in ſome irregular way in the court of the ordinary; and it was only now en- 
joined, that ſuch. purgation ſhould, in all caſes, be duly made, when the 
party had been indicted, After this ſtatute it became the practice, on a de- 
mand of clergy, to impannel a jury ex officio, to try whether the party in- 
dicted was a clerk or not. 25 

Wx now come to the ſtatute which makes the firſt mention of any thing 
like what has ſince been called the peine forte et dure; a puniſhment to be in- 
flicted on ſuch as refuſed to put themſelves on a jury, to be tried for the fe- 
lony of which they were indicted. The ſtatute ordains (e), that noto- 
& rious felons, and who are openly of evil name, and will not put them- 
« ſelves on inqueſts of felonies with which they may be charged before the 


* juſtices at the king s ſuit, fame mys en la priſone forte et ry mall aw 


(a) vid. ant. 311. (5) Chaz, (e) Ch. 12. 


« ſtrong 
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« ſtrong and hard impriſonment, came ceux qui, refuſent etre @ Ia commune ley PART I. 
« ge la terre, as thoſe who refuſe to ſtand to the common law of the land. CHAP. vil. 
„But this is not to be underſtood of ſuch priſoners as are taken upon DW ID L 
« light ſuſpicion.” Great difference of opinion has ariſen upon this provi- 

hon, Some have thought, that the puniſhment of peine forte et dure was or- 

dained firſt by this act; and that at the common law, a felon ſtanding 

mute ſhould upon a ibil dicit be hanged, as it is, at this day, in caſe of 

treaſon ; others have holden, that at the common law, in favour of life, 

he ſhould neither have peine forte et dure, nor have judgment to be hanged, but 

be remanded to priſon until he would anſwer. Lord Coke is of opinion, that 

the peine forte et dure was a penalty at common law, and not ſuch a one as any 

judges could have framed upon the general direction of this act, which 

ſays, they are to be ſent to priſone forte et dure; and that the words of this 

act were deſigned to refer to a ſubſiſting ſpecies of penance, which was 
ſufficiently intimated in theſe words, tho' the mode of it was not deſcrib- 

ed (a). | N 

Tux ſtatute ſays, that thoſe who will not put themſelves on inqueſts of felo- 
nies (5), ſhall be treated as thoſe who refuſe to fland to the common law of the 
land (c). The difference between theſe two kinds of refuſal, is a difficulty not 
leſs perplexing than the manner in which the latter were puniſhed. 

HowE v ER, tho? this ftatute, by the manner of its expreſſion, does not ſeem 
to have introduced this penance, but rather ſpeaks of it as a thing already 
known; yet it does not appear, that it is taken notice of in any antient writer, 
record, or caſe, before the reign of this king. On the contrary, ſome in- 
ſtances are to be found in the preceding reign of perſons arraigned for felony 
ſtanding mute, who were, nevertheleſs, not put to their penance, but had 
judgment to. be hanged. The practice at that time, which was in 5 Hen. III. 

was, it ſhould ſeem, of the following kind: If a priſoner ſtood wilfully 
mute, a jury of twelve men was impannelled ; and if they found him guilty, 
another jury of twenty-four was choſen to examine the verdict of the former; 
and if they were of the ſame opinion, the ſentence was for the priſoner to. be 
banged (4). | "A RY | 115 

IT ſhould ſeem, then, that this method of treating felons who ſtood mute, 
was introduced. ſome time between the 5 Hen. III. and 3 Ed. I. and was not 


(a). 2. Inſt. 178,179 · a (5) Ne ſe voilent mettre en enqueſte des felonies. 40 (c) Come ceux gr 
refuſent etre a la commune ley de la terre, (d) This appears by two curious records in the notes 
upon Hale's P. C. 2 vol. 322. n 5 
e l eſtabliſned 
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FDWARDL hold in cafes of appeal, tho' the act only ſpeaks of the king's ſuit; and thoſe 


HISTORY! OF THE WM 
eſtabliſhed by this act. That it exiſted upon ſome other ſunclion than this 


authors who wrote neareſt the time we are nom ſpeaking of, ſuch as Fleta, 
Britton, and The Mirror, mention the penance Pn —_— to | this: 
ſtatute, ' 

Tut manner in which this penance is deſcribed bn Britcmmy is as follows 1 
*© [If they will not put themſelves upon their country, let them be put to 
© their penance (a) until they pray to do it; and let their penance be this: 
ce that they be barefooted, ungirded, and bareheaded, in their coat only (59, 
< in priſon upon the bare ground, continually, night and day; that they 
cat only bread made of barley and bran; that they drink not the day they 
cat, nor eat the day they drink; nor drink any thing but water the day they 
do not eat; and that they be faſtened down with itons (c).“ In Fleta it is 
ſtated in a ſimilar way : Marti tamen nom condemmabitur, ſed gaole commiltetai fab 
diets ſalvo cuſtodiendus, donec inſtruf7us petat inde ſe legitime acquietare ; cone. 
ratio vere erit talis, quod unico indumento indutus, et diſcalceatus, in nud i 'terrd, 
guadrantalem pauem bor daaceum tantum pro duobus diebus habeat ad vittums nan 
tamen quòd guolibet die comedat, ſed: altero tantum, nec quod fingulis diebus bibat, 
ſed die quo nan camederit, aquam bibat tantiim, et hæc diæta omnibus LEON ARF U- 
TANTIBUS injungatur donec petant guad prins contempſerint (d). 3 

Tas penance ſtated by theſe two authors, is a rigorous: method of e compel- 
ling the criminal to undergo a trial ; yet very different from the cruel way in 
which felons ſtanding, mute were treated in after-times. The alterations this 
Penance received, and the cauſes that led to fuch alterations, will be conſi- 
dered in their proper place. Fa: HA 

Ira conjecture may be hazarded upon a Fae de that has cietted' much de- 


bate, perhaps this ſtatute may be conſidered as auxiliary towards the eſtabliſn- 


ment of trials by jury, in preference to all others then i in uſe. It may be re- | 
membered, that Magna, Charta (e), in declaring, the privilege every man 


ſhall have of being fairly tried, mentions two modes; that per Judicium pariun 


ſuorum, and that per legem terræ; there being methods of trial much more an- 
tient, as we, haye before ſeen, than that by jury ; and ſuch as therefore might 
more properly be called the lex terre, than the later invention of trial per pares. 


It is remarkable thar Fleta uſes the like expreſſion, after reciting at 9 1 N 


(eh Sl ſent hi e Jour penance. | 00 re lour cee. (e) Briet, cb. 4 fol. 11. 
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the judgment of penance, hec diæta, that is, this is the courſe, 2 0 LEGEM 
refutantibus, with all thoſe who refuſe to be at the law, or common Jaw ; and 
the particular caſe he there ſtates as an inſtance in which that judgment ſhould 
be paſſed, is of a criminal, who having faid that he would defend himſelf per 
corpus vel per patriam, as the court ſhould award, would not, as he ought by 
law to do, make a ſpecific declaration by which of thoſe modes he would be 
tried, This was therefore to be conſidered as putting himſelf upon no trial at 
all, which was totally renouncing the deciſion of the law, and conſequently, by 
the old courſe he was to be ſentenced to the penance, 


To apply this to the ſtatute before us. The trial by nga had of late 
been encouraged, as we have ſeen in the laſt reign, and was in more eſteem 
than the barbarous practice of the old juriſprudence z nor was there any ob- 
ject of judicial reformation that more deſerved the countenance of a wiſe legi- 
ſlator than this mode of inquiry. We have ſeen that Bracton, in his account 
of the proceeding per famam patriæ (a), ſays, that a perſon ſo indicted might 
make his purgation, or put himſelf upon the country; tho' it does not ap- 
pear from that paſſage, nor from any other part of that author, whether tho 
country there meant was the ſame which had indicted him, or ſome other: 
indeed it ſhould rather ſeem, from the whole of his diſcourſe on this ſubject, 
that a perſon indicted was to ſtand or fall by the verdict of that ſingle jury, 
unleſs he made his purgation. However, it ſhould ſeem, that it was intended 


by the preſent ſtatute to make an alteration in this point; and that as a perſon 


appealed might put himſelf upon the country to prove his innocence, ſo one 
indicted ſhould no longer make purgation, but ſhould be compelled to put 
himſelf on an inqueſt of the country, to try the cn brought againſt 
him by the indictors. 


Ir the ſtatute is read with theſe ſentiments, and a knowledge of theſe cir- 
cumſtances of the then ſtate of criminal judicature, it will receive a new light, 
and appear in a point of view that it never was before ſeen in. It will then 
very plainly ordain, that perſons charged or indicted of crimes, and who will 
not put themſelves on inguęſts, that is, on the particular mode of trial which 
it is ſeen fit to encourage, as the moſt rational, ſhall be ſent to priſon, and 
treated with the ſame ſeverity as thoſe ſuffer who refuſe to put themſelves on 
the old method of i inquiry, long uſed by the law of the land. The ſtatute 
certainly reads as intelligibly 1 in this way as in any other, and perhaps more 


9 


1 (84) Vide ante, 33. | 
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id ; and whether this ſenſe of it does not agree with the co-temporary Biftory 


of the trial by jury, which grew now every day to be more reſorted to, will 
be for the reader to judge (a). N 


Bzrors we diſmiſs the ſtatute of Weſtminſter the firſt, the laſt cial but 
one (b) deſerves a flight notice, as it diſcovers the caution obſerved in every 
thing that concerned the rights of the crown, both in private inſtruments 
and acts of the legiſlature. * Foraſmuch,” ſays that act, “ as the king hath 
« ordained all theſe things to the honour of God and holy church, and for 
the commonwealth, and for the remedy of ſuch as be grieved ;” as he had 
condeſcended fo far for the national benefit, © he would not that, at any 
& other time, it ſhould turn in prejudice of himſelf, or his crown; but that 
« {uch right as appertains to him ſhould be faved in all points.” As the 
reader goes thro” the ſtatutes of this reign, he will find many reſervations of 
the king 8 right even more explicit and emphatical than this. 


Tur next ſtatute in this reign is 4 Ed. 1. ſt. 1. and is entitled, has 
Manerii ; being a fort of direction for making a ſurvey, or terrier, of a manor 
and all its appendages. This is followed by the ſtat. de Officio Coronatoris, 
enumerating the duties of that office very particularly. It is there ſaid, that the 
coroner ſhould go, upon the information of bailiſſs, or other honeſt men of the 
country, to the places where any were killed, or ſuddenly dead, or wounded ; 
where houſes were broken, or where treaſure was found; and ſhould forthwith 
command four, five, or fix aſſeſſors of the next towns to appear before him in 
ſuch a place; and there he was to inquire, upon their oaths, whether they 
knew where the perſon was killed, whether in a houſe, bed, tavern, or com- 


pany, and who that company were, He was to inquire who were the princi- 


pals or acceſſories; who were preſent, whether men or women, and of what 
age. Thoſe that were found guilty by the inquiſition in this manner, were 
to be taken and delivered to the ſheriff, and committed to gaol ; and thoſe 
who were diſcovered, but were not found guilty, were to be attached; that is, 

were to give pledges to appear at the next coming of the juſtices, and their 
names to be written in rolls. The coroner was to go immediately to the 
houſe of the perſon found guilty of the murder, and inquire what goods he 
had, and what corn in his granary; and, if he was a freeman, what land be 
had, and the yalue of it yearly ; and was to cauſe the land, corn, and 


goods to be valued, as if for ſale, and to be delivered to the townſhip, 


which was to be anſwerable for chem before the Juſtices ; and the land was 
(a) Vide pH. (5) Ch. 50. 


| 6 
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0 remain in the king's hands, till the lords of the fee had made fine for it. 
After all this ceremony, the dead body was to be buried, and not before. 
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And in like manner inquiry was to be made, when any one was drowned, or EDWARD 1. 


ſuddenly dead, whether any hurt appeared on the body or not; and if it ap- 
peared they were not killed, yet the coroner was to attach the finders, and 
all thoſe in the ſame company. | 


Bxs1Dss this inquiry ſuper viſum corporis, the coroner had other articles 


which fell under his juriſdiction. He was to enquire of treaſure trove; who 


was the finder, or ſuſpected thereof; and he was to attach them by four, fix, 
or more pledges.” He was to attach perſons appealed of rape, and of wounds, 
eſpecially if the wounds were mortal ; and then the party offending was to be 
ſafely kept, till it was perfectly known whether he that was wounded would 
recover; and if he did, then he might attach him only, by four or fix 
pledges, according to the fize of the wound; if it was for a maim, by not lefs 
than four; for a ſmall wound, two would ſuffice. All theſe proceedings 
were to be inrolled in the roll of the coroner. Accefforics were to be taken 
and kept till the principals were attainted or delivered. Deedands, which are 
called in this act Bani, were to be valued and delivered to the towns, under 
the direction of the coroners; as was alfo wreck of the ſea, and thoſe that laid 
hands on it were to be attached: thoſe who did not follow the huteſium, or hue 
and cry, were to be attached. All theſe had been, by the old law, entrufted 
to the coroners; whoſe office was of great confideration and utflicy' ir in 08 
preſervation of the peace, and the puniſhment of offenders. 

Tus ſtatute of bigamy, called ſo from a proviſion made reſpecting bigami(a), 
was made in the ſame year with the former (+). The general preamble to 
this ſhort. ſtarute (for it contains only fix chapters) 1s very remarkable, and 
well deſerving of notice, as it gives ſome intimation of the courſe then pur- 
ſued in paſſing laws. It ſtates, that, “in the preſence of certain reverend 
ce fathers biſhops. of England, and others of the council of the realm of En- 
gland (c), the underwritten conſtitutions were recited ;” and afterwards 


they were heard and publiſhed before the king and his council (d), who all 


agreed, as well the juſtices as others, that they ſhould be put into writing 
for a perpetual n. and that may ſhould be ms obſerved (e). 


4 Ch. 8 . (3) Seat; 4 Ed, I. 4. 1 64 De atoll regni Abe. a) Cortm 


rege, et concilio ſus. (e) Stat. Pickering. Cott, MS. where the wording differs from that 


in ſome editions of the ſtatutes, as may be ſeen 2 Inſt, 287, 
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Ix appears from this recital prefixed to the ſtatute of bigamy, and which 
may ſo far be confidered as a part of it, that it was there placed to give it 
authority and weight, that the ſtatute was digeſted and framed by a ſort of 
committee of parliament; but that it was the approbation of the King's 
council, among whom were the juſtices, that determined the king in making it 
public ; and that it was from the concurrence of theſe two bodies, and not that 
of the parliament itſelf, that it derived its ſanction and authority. It was for 


this reaſon that Shard, in the time of Edward III. (a), was of opinion that 


this was no act of parliament, It ſeems to be a declaration of ſoine points of 


the common law, which was thenceforward to overs the judges in their 
deciſions. 


Tux firſt chapter is expreſly with that view. It was agreed, ſays the 
« ſtatute, by the juſtices and other learned men of our lord the king's council, 
te who: heretofore have had the uſe and practice of judgments,” that 
whereas, in caſe of a deed and feoffment made by the king, ſo conceived as 
that a common perſon would thereby be bound to warranty, it had been 
held that the juſtices could not make an award of recovery over, they 
had done right in ſo judging, and the law was ſo. In the fecond chap- 
ter, a like proviſion was made to relieve the king from aid prier, where there 
was no expreſs warranty ; or in caſe of a releaſe or confirmation, where the 
king granted only as much as in him lay; and the like. Another proviſion 
was made about aid prier of the king by chapter 3. However, as this ſtatute 
did not get into print till the latter part of the reign of Henry VIII. and, as 
it ſhould ſeem, was not commonly known before, aid prier had often been 
granted in oppofition to the directions here laid down. rr 

By the fourth chapter it was agreed, that a regulation, which, it + ems; 


had been made in the reign of Henry III. about purpreſtures and encroach- 
ments on the king, and which has not come down to us, ſhould be obſerved. 
This ordained, that the king ſhould have power to reſume into his own bande 
all ſuch encroachments, whether of franchiſes or other things. 


Tuxx follows the proviſion which gave the name to this ſtatute (3), con- 
cerning men twice married, who were called in the canon law, bigami. 
Theſe, by the Conſtitution of Lyons, had been excluded from all the privt- 
leges of clerks, However, certain biſhops had claimed many clerks in- 
dicted of felony, becauſe they had become bigami, that 1 is, had been married 


(a) 2 Inſt. 267. (6) Ch. 5. PTY 
e hs 
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the ſecond time before the Conſtitution, and therefore, they, ſaid, were not within 
the meaning of it. Now this ſtatute declares, that neither thoſe who were 
bigami before the Conſtitution, nor thoſe, who had become ſo ſince, ſhould be 
delivered to the ordinary; but pies ſhould be executed upon them, as 

upon lay people. . | "Wm 

Tre remainder of this at tes to the force ad effect 27 certain dec 

in a deed. It ſays (a), that deeds which contained the words dedi et conceſſi tale 
1 without reſerving homage, or without a clauſe containing war- 
ranty, and to be holden of the donors and their heirs by a certain ſervice, 
ſhould be ſo conſtrued as that the donors and their heirs ſhould be bound to 
warranty. And where a deed contained the words ded; et conceſſi, Ec. to be 
holden of the chief lords of the fee, or of any other, and not of the feoffor, or 
bis heits, reſerving no ſervice, without homage, or without the above-men- 
tioned clauſe, his heirs ſhould not be bound to warranty, notwithſtanding the 
fcoffor during his life thould be bound to warranty, by force of his own 

ift. | 1 0 | 
: Tux next which preſents itſelf 1 is 1 ſtatute of 8 6 Ed. I. con- 
taining fifteen chapters. We ſhall divide this according to the matter of it, 


as we did the former ſtatutes, into ſuch as regard tenures and property, and 


the adminiſtration. of juſtice, whether civil or criminal, 


Tux remedy a lord had. againſt his tenant. for default in ſervi ice, was by. 


ſcizing rhe freehold, or what was on it, as a namium, which he might hold till, 


the artears were paid: another courſe was now directed, in a fituation of 


things which was likely to produce a defect i in ſervice. It was ordained, 


that where a man lett his land in fee farm, or to find eſtovers, in meat or in. 


clothing, amounting to the fourth part of the real value of the land, and the 
tenant ſuffered the land to lie freſh for the ſpace of two or three years, ſo. 
that no diſtreſs. could be found thereon whereby to compel a render of 
the ferm or rent, or a performance of what was contained in the deed of leaſe ;, 
then the leſſor, after the end. of two years, might have an action to demand. 
the land in demeſne, by a writ to. be had in the chancery ; and if the tenant 
came before judgment, and paid the arrears and damages, and found ſuch. 
furety as the court approved for payment of the future demands, he was to. 
_ retain the land; but if he delayed till after judgment, he was to be barred for 

ever(b), The writ framed upon this ſtatute was called a Caſavit 155 biennium, 
and was conſidered in the nature of a writ of right. 


(a) Ch. 6. n WO! Ch. 4s | 
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PARTI. Moes has been ſaid on the great force of a warranty, which, as it bound 
CHAP. VI. the heir to protect the donee in poſſeſſon of the land, completely barred 
EDWARD I. him from ever claiming it againſt the deed of his anceſtor, - Thus, in caſe of 
Warranty of an alienation with warranty, by a. perſon holding per legem terre, that war- 


tenant per le. . imi 1 
proce) guy ** ranty deſcending upon the heir, barred him from claiming the, inheritance of 


his mother by action. Confidering the inheritance did not belong to the fa- 
ther, this was an apparent injuſtice to the heir; and therefore the following 
Nature was made to regulate it, It was ordained, that, if no inheritance de- 
ſcended on the heir from his father, the father's warranty, tho for him and 
his heirs, ſhould not bind the heir, nor be a bar to his demanding and reco- 
vering the land by writ of mortaunceſtor, of the ſeiſin of his mother: bur if 
any inheritance did deſcend to him ex parte patris, he ſhould be barred as far 
as the value of the inheritance which deſcended; and if auy deſcended to bim 
afterwards thro? his father, then the alienee ſhould recover againſt him of the 
ſeifin of his mother, by a judicial writ, to iſſue out of the rolls of the juſtices 
before whom the plea was, to re- ſummon the warranty; as was done in other 
caſes where the warrantor came into court, and ſaid that nothing deſcended 
to him from the perſon upon whoſe deed he was vouched. As the ſon was 
to recover by mortaunceſtor, ſo his ifſue might have a writ of co/inage, of aie!; 
and befaiel., In like manner, the heir of the wife was not to be barred of his 
action after his father's and mother's death, by any deed of his father, if he 
demanded his mother's inheritance by a writ of 8070 fur cui in vita, unleſs a 
fine had been levied thereof in the King's court (a). 

Ir the intereſt of the heir was protected againſt an unjuſt alienation of the 
mother's: eſtate by the father, it deſerved no leſs ſecurity againſt the aliena- 
tion of the father's inheritance by the mother; not but that a gift or feoff- 
ment by the tenant in dower might be avoided by the reverfioner, who could 
enter for the forfeiture : but the miſchief might be carried out of the reach 
of the law, in this way; as when the feoffee, or any other died ſeiſed, whereby 
the entry of him in reverſion was taken away, and he could have no writ of 
entry, as the law now ſtood, until the death of the tenant in dower; and then 
the warranty contained in her deed (as moſt deeds had a clauſe of warranty, 
eſpecially when it was with a direct deſign to bar the heir) would bar the 
reverfioner, if he was her heir, as he generally was, fo that the inheritance would 
be gone for ever (50. To remedy this, it was ordained, that, in ſuch caſe, 
the heir, or other to whom the land ought to revert after the woman's death, 


(a) Ch. 3. 5 'b) 2 hit: og. | 
(a) L, Ts (9). 399 Mould 
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ſhould have preſent recovery, that is, in her life-time, to demand the land 
by a writ of entry to be made in the chancery (a). The writ framed 
upon this ſtatute. was called a writ of entry i#:caſ#/ proviſo; and the words of 
it are general, ef gue poſs dimiſſionem- factam ad prefatum, &c. without ex- 
preſſing any eſtate, contra formam ſtatuti de Gloceſter de communi concilio regni 
uri inde PROVIS1, reverts debet per formam ejuſdem ſtatuti, &c. (d). | 
Tay law of damages underwent ſome change. Damages uſed tobe award- 
ed in aſſiſes of novel diſſeiſin againſt the diſſeiſors only; and if they were 
unable to make amends, the diſſeiſee went without recompenee + but it was 
now ordained, that ſhould the diſſeiſor alien the lands, and not have where- 
of damages might be levied, the perſon into whoſe hands the tenements 
came, ſhould be charged with the damages, ſo that each ſhould anſwer for 
the time he held them; likewiſe that the diffeiſee ſhould recover damages, 
in a writ of entry fur diſſeifn, againſt him who was found tenant after the 


diſſeiſor. It was farther provided, that whereas damages were not recover- 


able in a writ of mortaunceſtor, except againſt the chief lord, by ſtat. 
Marlb. 52 Hen. III. c. 16. damages for the future ſhould be recovered in that 
writ, as in one of novel diffeifin ; and alſo in writs of coinage, aiel, and 
Beſaiel. And whereas damages had been heretofore taxed only to the value 
of the iſſues of the land, it was provided, that a demandant in future 
ſhould recover the coſts of his writ purchaſed, together with the damages, 


not only in the above inſtances, but generally in all caſes. where he was. 
intitled' to recover damages ; which is the firſt law obliging the unſucceſsful 
party to pay the coſts of ſuit, It was moreover enacted, that damages 
ſhould in all caſes be rendered where the land was recovered againſt a man, 


upon his own intruſion, or his own act (c). 
W have before ſeen what the common law ordained i in caſe of waſte 


(d), and what proviſion had been made by ſtat. 52 Hen. III. c. 23. and 


3 Ed. I. c. 2 1. It was now provided, that a writ of waſte might be had 
in the chancery againſt one who held per Tegers Angle: in which caſe, it 
ſhould ſeem, it did not lie at common law; and, in addition to the former 
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Waſte. 


ſtatutes, it was now declared, that it ſhould lie where any one held for term of 


life, or years, or in dower. It ordains, that a perſon attainted of waſte ſhould. 
loſe the thing waſted, and ſhould moreover make recompence to thricethe f um: 
that the waſte was rated at. And whereas it was directed by the Great 
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Charter, that guardians doing waſte ſhould loſd' Their cuftodh Walo 


CHAP. vir. qeclared, chat ſhould the femainder of the'watdihip not be equat ts this 
D WARD 1. waſte ſuſtained, the guardian ſhould recompenſe it in damages (a). ace 


Tun increaſe of frivolous ſuits in the courts at Weſtminſter, Geda Bonedd 
probably the following law. It was declared, that ſheriffs ſhould continue 
to hold pleas of treſpaſs in their counties, as before; and further, that none 
ſhould have writs of treſpaſs: before juſtices, unleſs he ſwore by his faith 
that the goods taken were worth forty ſhillings at the leaſt (which was the 
antient limit to the ſheriff's juriſdiction); aud if it was a beating, the plain- 
tiff was to ſwear that the complaint was true. Wounds and mayhems were 
to be proſecuted as formerly; only the defendants therein were now allowed 


to make their attornies, if the ſuit was not by appeal; and if they were ab- 


ſent, when attainted, the ſheriff was to be commanded to take them, as if 


a they had been preſent at the Judgment, To avoid. delays, it was provided, 


that if plaintiffs in ſuch actions of treſpaſs cauſed themelves to be effoined 
after the firſt appearance, day ſhould be given to the coming of the juſtices 
in eyre, and the defendant in the mean time to be in peace. Again, in 
all actions where there lay the proceſs of attachment and diſtreſs, if the 
defendant eſſoined himſelf de ſervitio regis, and did not produce his warrant | 
at the day, he was to give the plaintiff twenty ſhillings, as damages for. his 
journey, unleſs the juſtices in their diſcretion thould; order more; beſides 
which he was to be amerced (5). . 
Tas tediouſneſs of the old proceſs was leſſened by er e, In 
writs of mortaunceſtor, co/inage, aiel, and beſaiel, after iſſue joined, the 
inqueſt was no longer to be deferred on account of the nonage of the de- 
mandant (c). A former ſtatute (d), which took from parceners the 
fourcher by eſſoin, was extended to a man and wife when co-defendants 
(e). In conformity with the common law, it was declared, that where there 
were many heirs, tho? in different Ae they e Win with him who 
could bring a mortaunceſtor 6 i 
Tue remaining proviſions concerning civil matters are confined princi- 
pally to the city of London, and other cities and boroughs ; 3. and in that 
light, are of leſs moment than what has juſt been mentioned. How- 
ever, two laws in favour of termors, and to prevent waſte, tho chiefly 
defigned for the city of London, were. extended to. the whole kingdom. 
We have ſeen of what inferior conſideration a term for Years Was. 


8 Ch, 2. 4 J. 43 (% Ch. 16. (ACh. 4 = . 
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it was ſubje@ to the will of | the perſon having the freehold, who, 
by a collufive recovery of the land, might deſtroy the term; for the 
termor would not be allowed to falſify the recovery; ir being a rule, 
that none could falfify the recovery of a freehold, but one who 
had a freehold : to remedy which it was now. ordained, that if tene- 
ments in the city of London were leaſed for years, and he to whom the free- 
hold belonged was impleaded by colluſion, and made default after default, 
or came into court and gave it up, to make the termor loſe his term; and 
the demandant recovered, and the termor became intitled to a writ of cove- 
nant againſt his leſſor; in ſuch caſe the ſtatute directs, that the mayor and 
bailiffs might try by an inqueſt, whether the demandant had right, or ſued 
by colluſion to defraud the termor : if the former, judgment was given 
in the ſuit z if the latter, it was ordained, that the termor ſhould ſtill en- 
joy his term, and execution of the judgment ſhould be ſuſpended till the 
term was expired. This was the courſe directed, when a ſuit depended be- 
fore the mayor of London, and when the inquiry uſed to be made by writ in 
nature of a 'commifton grounded upon this ſtatute. At the cloſe of the 
act is this elauſe: And in like manner ſhall it be done, in like caſe, Before 
« juſtices, in an equitable way, if the termor challenge it before the judg- 
«© ment.” This was a general clauſe, extending to the whole kingdom; and 
upon this a termor might before judgment pray to be received to defend 
the right and intereſt of his term, on the default, or render, or nient dedire 
of the tenant, but not upon faint pleader. This is the firſt act that gave re- 
ceipt in any caſe (a). The effect of ſuch interference and receipt of the 
tenant would be (if he proved the colluſion), that execution ſhould be 
ſuſpended dpring the term, as in FO former caſe ; : for the act ſays, en * 
le manner (3). j 

ATA concerning waſte was made for the city of Lan iy: like the 
former, was, by a clauſe at the end, extended to the whole kingdom, 
This ordains, that, pendente lite in the city of London, no tenant ſhould 
have power to commit waſte, or eſtrepement of the land in queſtion; and 
if he did, that the mayor and bailiffs, at the proper uit of the demandant, 
ſhould cauſe it to be ſafely kept: and this was to be obſerved in other ei- 
ties and towns, and every where elſe in the realm (c). Upon this act was 
framed: a judicial writ of eftrepement, which was granted out of the bench, 
where the principal writ was returned, the old original writ of per | 
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ment being ſuable only out of the chancery. The judicial writ was but 3 
prohibition, and upon the attachment the parties came to pleading. It 


. ſeems, that in London, in an aſſiſe of freſp ferce (which was not a pro- 


ceeding by writ, but by bill) no damages were recoverable z damages were 
therefore now given (4). If in a ſuit in the city of London, a perſon was 
vouched in a foreign county, a difficulty aroſe, which was now removed by 
a ſtatute, directing, that a recordart facias ſhould iſſue to remove the cauſe 
into the bench, and a ſummons ad wwarrentizandum out of chancery; and 
after the vouchee had anſwered to the 2 in the bench, the cauſe was 
to be remanded (). une r f e 
Tagaz is only one chapter in this Catute alan ee to wn mat- 
ters. This was to check the frequent iſſuing of writs de odio et atid, und to 
appoint a courſe; f bringing perſons accuſed to anſwer for their offences 
(c). The king commandeth, ſays the act, that no writ ſhall be granted out 


of the chancery for the death of a man, to inquire Whether the perſon 


killed the deceaſed by miſadventure, or ſe defendendo, or in any other manner 
feloniouſly ; but ſuch perſon ſhall be kept in priſon till the coming of the 


| juſtices 1 in eyre, or juſtices aſſigned to deliver the gaol, and then ſhall put 


himſelf upon the country, de bien et de mal: and if it appears to the 
country, that he did it % defendendo, or by miſadventure, then the king, 


upon the record of the juſtices, may take him to his grace, if he pleaſes ; that 


is, upon the record being certified 1 into, the court of chancery, a pardon 


would iſſue from the chancellor; which court was CORAM REGE i cancellarid. 
The act goes on to remedy the ohſtruction occaſioned to juſtice, by the frivo- 


lous objections to which the proccedipg in appeals was liable. It ſays, that ap- 
peals ſhall not be abated ſo eaſily as they have been; but if the appellor 
declare the fact, the year, day, and hour, the time of the king, the 
town, and the weapon, the appeal ſhall be good and valid, and ſhall not be 
abated for want of freſh ſuit, provi ided the party ſue within, a year and day 
after the fact ( 4 5 fo that the old learning about freſt ſuit became hencefor- 
ward obſolete (e). 


IR the next year was vas paſſed the famous ſtatute af, mortmain, « ar de religo, 


{* £0) 


as it is ſometimes called, ſtat. 7 Ed. I. The object of this law was to aid in 


enforcing, the Proviſion of the Great Charter on the ſubject of alienations to 


religious ſocieties s, ang to carry the reſtriction ſomewhat further (7). Not- 
withſtanding ve 55 law, religious men continucd to appropriate lands, 


(a) Ch. 14. (5) Ch. 147% Ed: 1. fl. 1. () 2 Tank 318. (a) Ch. 9. (e) Vid. 
ant. 314. Oo Vid, ant, 184, 7-5. $3541 5 r F 
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and to accept gifts of them, whereby ſervices that were due of fuch fes, YA k. 
and which were originally deſigned for defence of the realm, were with- Gb. f. 
drawn, and chief lords loſt their eſeheat. To prevent this; it was ordained in EDWARD 1. 


the moſt comprehenſive and full expreſſions which could be contrived, that 
no perſon, religious or other, whatſoever, ſhould preſume to buy or ſell, or 
under colour of any gift, term, or other title whatſoever, receive from any 
one, or in any other way, arie vel ingenio, appropriate to himſelf any lands 
or tenements, ſo às ſuch lands or tenements ſhould come into mortmain (a), 
under pain of forfeiting the ſame: and if any offended againſt this act, it 
was made lawful for the chief lord next immediate within a year to enter on 
the land, and retain it in fee and inheritance. If he neglected during that 
year, the next ſuperior lord might enter; and if he did not enter within half 
a year, the right of entry was to accrue to the next ſuperior lord; and if all 
the lords, being of full age, within the four ſeas, and out of priſon, neglect- 
ed to avail themſelves of the forfeiture, the king, at the expiration of a year 
from the alienation, might take the lands into his hands and infeoff others, 
ſaving to the chief lords of the fees their wards, eſcheats, and other ſervices. 
Norw 1THSTANDING the ſolicitude with which this ſtatute ſeems to have 
been worded, an evaſion was ſoon diſcovered by ecclefiaſtics ; who ufed to 
recover lands by default, in colluſive ſuits brought by them againſt the per- 
| fons who had in contemplation to beſtow lands in mortmain. Altho' this 
proceeding was by conſent and fraud, yet the juſtices held, that the religious 


and eccleſiaſtical perſons did not appropriate ſuch lands per titulum doni, vel 


allerius alienationis, as the ſtatute of mortmain expreſſes it, nor that they were 
within the words, aut alio quoviſmodo, arte vel ingenio ; for as recoveries were 
proſecuted in a courſe of law, they were by law preſumed to be juſt and 
lawful ; and it was accordingly held by the juſtices, they were not within the 
ſtatute. Theſe fraudulent recoveries were practiſed very ſoon after the ſtatute 
was made, and in a few years grew to ſuch a height as to occafion a parliamen- 
tary interference. It was ordained in 13 Ed. I. (4) that when a default was 
made for this purpoſe, it ſhould be inquired by the country, whether the deman- 

dant had any right to the land or not ; and that, if it was found he had, judg- 
ment ſhould be for him to recover ſeiſin; if not, the forfeiture ſhould accrue in 

the manner directed by the ſtatute of mortmain. Every one of the chief lords 

was to be admitted to challenge the jurors of this inqueſt, and a challenge 


(4) Weltm, a, ch. 33. 


(a) In cuortuam P@nuUM, 
„„ might 
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- aa might be made for the king. The ſheriff. was to be charged a the exche- 
— quer to anſwer ſot the lands in queſtion. After this act it was uſual, when 
* land was loſt, by default, to award a writ, called a guale jas, grounded upon 


this act, in which there was a recital of the recovery, and the ſheriff. was com- 


manded to ſummon a jury to try guale jus idem abbas babuit, Sc. (a) Thus 
were the clergy hunted out of a new device for enriching themſelves; but the 
practice of conveying land by means of a feigned recovery, in a real action, 


did not ceaſe with this ſtatute: we ſhall find | in a ſubſequent part of this Hiſ- 


tory, that this became a common mode of conv eyance, of 8 authority 
with the antient ones by feoffment and fine. 


Tuxaxk are other ſtatutes on the ſubject of ecclefiaftical poſſeſſi ons, which, 


though properly belonging, in point of time, to the latter part of this 
reign, may be mentioned here more conveniently, for iNuftrating this f im- 
Portant part of the hiſtory of landed property. 


Is, ſtat, Weſtm. 2d. (b) a regulation was made "for preſerving t. to = 
gious ſocieties the property they had already obtained. If, ſays the act, 
abbots, priors, keepers of hoſpitals, and other religious houſes founded by 


the king or his progenitors, did alien lands given to their houſes by him or 


his progenitors, the land ſhall be taken into the king's hands to be holden 


at his will, and the purchaſer loſe both the lands and the purchaſe- money: 


and if the houſe were founded by any common perſon, the heir of the 


donor ſhall have the following writ, called ſince a contra formam collationis. 
Præcipe tali abbati, quod jute, Sc. reddat A. B. tale tenementum quod eidem 


domi collatum fuit in liberam eleemoſynam per præ dictum B. (c) et quod ad 

prædictum B. reverti debet per alienationem quam prædittus ab bas fecit de præ- 
dito tenemento, CONTRA FORMAM COLLATIONIS predifte, ut dicit. So alſo 
of lands given for maintenance of a chantry, or of a light | in a church, 
or chapel, or other alms to be maintained, if the land given was: aliened. 
But if land given for theſe latter purpoſes was not aliened, but the. alms 
withdrawn for the ſpace of two years, the donor or his heirs were to have 
an action, to demand the land in demeſne, as directed by hy ſtatute off 
Gibbet, by a writ of ceſſavit per biennium. _ ihe. 


Ts following may be noticed as an inſtance a aha 3 1 by 
the clergy. Perſons who were tenants to the orders of Knights Templars 


| and, Hoſpitallers, enjoyed at this time great privileges, as well againſt the 


king as againſt rhe other lords ; as, to be free from tenths and fifteenths 
| 2 ; 


(a) 2 Inſt. 4295 (5) Ch. 41. 00 or, per TY hr 3. 
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due 
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clefiaſtical catſſes before the ordinary, /ed coram conſervatoribus privilegiorim 
forum. Becauſe de knights of both theſe orders were tricce nat, a croſs, 


as the enſign of their profeſſion, uſed to be ſet up on their lands, to notify EDWARD 1, 


them as privileged and exempt ; and ſo ſacred were ſuch places held, that at 
one time a felon could enjoy ſanctuary by flying to theſe croſſes. To aboliſh 
theſe privileges, it was enacted by tat. Weſt. 2d. 13 Ed. I. ch. 3 3. that 
wherever ſuch croſſes were erected, the land ſhould be forfeited, as land alien- 
ed in mortmain. In the ſtat. quia emptores, 18 Ed. I. tat. 1. ch. 3. it was 
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expreſly declared, that the licence to alien there given, ſhould not be con- : 


ſtrued as giving any power to alien in mortmain. 

ANOTHER proviſion was made to check the abuſe of clerical poſſeſſions; one 
of which was the waſte made of them by their being drained into foreign 
countries. This was by a ſtatute paſſed at the latter end of this reign, de 
aſportatis religioſorum, 35 Ed. I. ſt. 1. It is therein complained, that abbots, 
priors, and governors of religious houſes, and certain aliens, their ſuperiors, 
uſed to ſet taillages and impoſitions upon monaſteries, and houſes in ſubjection 
to them, ſo that much of the opulence which was intended for religious ſer- 
vice, the ſupport of the poor, ſick, and feeble, and maintenance of hoſpita- 
lity, was carried out of the kingdom. To prevent theſe abuſes of religious 
inſtitutions, it was ordained, that no abbot, prior, warden, maſter, or other 
religious perſon whatſoever, ſhould ſecretly or openly, by any device, carry 
or ſend, or ' cauſe to be carried or ſent, any ſuch tax out of the kingdom, 
under pain of being grievouſly puniſhed for ſuch contempt of the king's 
ſolemn injunctions to the contrary (a); and all alien abbots, priors, maſters; 


wardens, and'the like, impoſing ſuch tax, were to forfeit for the offence 
every thing they had (5). The proviſions of this ſtatute were in after-- 


times reviewed by the legiſlature, when it was employed in deviſing ſome 
method to.reſtrain a new contrivance for enriching: foreigners with eccle-- 
fiaſtical property, called proviffen; the perſons procuring which were call- 
ed proviſors, and were made ſubject to many penalties and forfeitures. . 
To return to the order. of ſtatutes, from which we have been digreffing ; - 


the next is the ſtatute of Aden Burnel de Mercatoribus, 11 Ed. I. The preſ- 
ing d demands of mgrexatie concerns made merchants complain of the delays 


: . 


. ch. OY 09: Ch, 3. 
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PART. and.nicetics. of the law, and requeſt ſome ſpeedy courſe might be appointed 
CHAP, vH. for recovering payment of their debts at the appointed days; the want of 
DWA 1 which, it is ſaid, accaſioned many merchants to withdraw from the kingdom. 

For the ſupport of credit, and the welfare of commerce, the following me- 
thod of ſecuring a ready payment of debts was ordained by parliament. A 
merchant who would be ſure of his debt, was to bring his. debtor before the 
mayor of London, York, or Briſtol, as it might be, or before the mayor and a 
clerk, to be appointed by the king, there to acknowledge the debt, and day 
of payment; and the recognizance was to be entered on a roll by the clerk. 
Beſides this, the clerk was to make a writing obligatory, to which the ſeal of 
the debtor, together with the king's ſeal (which was to be provided for that 
purpoſe, and to be kept by the mayor), was to be affixed. If the debtor did not 
keep his day of payment, the creditor was to apply to the mayor; and upon 
view of the writing obligatory, and recognizance, the mayor was immediately 
to cauſe the chattels and deviſable burgages of the debtor to be fold, to the 
amount of the debt, by the appraiſement of honeſt men; and the money was 
immediately to be paid to the creditor ; and if no buyer could be fund, he 
was to deliver him the goods themfelves. As to the ſale of the devifable bur- 
gages, the king's ſeal was to be affixed thereto, for a proof of the fale, Tf 
the debtor had no moveables within the mayor's juriſdiction, he was to ſend 
the recogniſance to the chancellor, who was to direct a writ to the ſheriff of 
the county, where the goods were, to act as the mayor. If the appraiſors, 
out of favour to the debtor, ſet too high a price upon the goods, they were 
themſelves to take them at the price, and be anſwerable to the creditor for 
the debt; but the debtor had no redreſs if they were fold under their value 
it being his own folly, ſays the ſtatute, that he did not ſell them himſelf, and 
pay his debt with the produce. If the debtor had no moveables, then his 
body was to be taken, and kept in priſon till he, or his friends, had made 
agreement with the creditor ; and, ſhould he be ſo poor as not to be able to 
ſupport himſelf in gaol, the creditor was to ſuſtain him with bread and water; 
which expence, as well as the debt, was to be defrayed by the debtor before 
he could be releaſed : and if the credit was a merchant ſtranger, the debtor 
was to pay all expences attending his extraordinary ſtay here. If, inſtead of 
taking the body, the creditor would accept ſureties, or mainpernors, for the 
payment, they were to bind themſelves before the mayor, in hike manner as 
the original debtor, and were to be ſubject to the ſame execution; tho? that 
was not to be, till the goods of the principal were firſt exhauſted, 


Ir 
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I ſeems that eothplaint was made to the king, that this Wade bad beer PART. L 
miſinterpreted by ſheriffs, and the execution of it delayed, thro' various pre- CHAP. vir. 


tences. The king therefore, in the famous parliament holden in the 1 3th EDWARD 1. 


year of his reign, cauſed the ſtatute of Acton Burnel to be rehearſed, and then 
ſeveral declarations were made by the legiſlature for enforcing it: theſe ate 

contained in the States of Merchants, 13 Ed. I. ſt. 3. By this act, the recog- 
nizance may be before the mayor of London, or before ſome le chief warden 
of a city, or of any other good town where the king ſhall appoint, or before 


the mayor and chief warden, or other ſufficient men choſen and ſworn there- 
to, when the mayor and chief warden cannot attend; and before one of the 


clerks to be appointed by the king. The recognizance is to be double; one 
part to remain with the mayor or chief warden, the other with the clerk; 


The ſeal of the writing obligatory alſo is to be of two parts; the greater of 


which is to remain with the mayor or chief warden,” the other with the 


clerk. Inſtead of the prefatory proceſs againſt his moveables, by this act the 


* 


body of the debtor, if he is à layman, is to be taken in the firſt inſtance, and 
committed to priſon till he has agreed about payment of the debt; and if 
the keeper of the priſon do not receive him, he is to be anſwerable for the 
debt; with a like power to the chancellor, if the debtor is not within the 
juriſdiction of the mayor. Wichin a quarter of a year after he was taken, 


his chattels and lands (without confining it to but gages deviſable, as the laſt act 


did) are to be delivered to him, that he may pay his debts by ſelling them; 
and ſuch ſale of his lands and tenements, during the quarter of a year, for 


the diſcharge of his debts was declared good and effectual. And if he did 


not agree about payment of them within the quarter next after the firſt, all his 
goods and lands are to be delivered to the creditor by a reaſonable extent, 10 
hold them until ſuch time as the debt is wholly levied ;, and the debtor is ſtill to 
continue in priſon, and be kept on bread and water by the merchant. The 
merchant is to have ſuch ſeiſin in the lands and tenements delivered to him 
or his aſſignee, as to be intitled to maintain a writ of novel diſſeiſin, and re- 
diſſeiſin, as if it was a gift of a freehe l to him and his aſſigns, till the debt 
was paid. When the debt was paid, the land is to be reſtored, and the 
debtor delivered from priſon. The ſtatute directs, that writs ifſued by the 


chancellor for taking the debtor, ſhould command the ſheriff to certify the | 


juſtices of one bench, or the other what had been done therein, at a certain 


day ; at which, day the merchant is to appear, and there ſue, if agreement is 


not made. If the ſheriff returned von inventus, or that he was a clerk, then 


ey proceeded * the goods and land as ee eee. The credi- 
tor 
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tor is to be allowed all damages, coſts, and expences. it there were ſureties, 


CHAP. MAP; Yi, they are to be proceeded againſt as the Principal debtor is, | 


1 L 


* 


Ir is ordained by the ſtatute, that all lands that were iu the hands of. the 
debtor at the time of acknowledging the recognizance, even if given away ſince 
by feoffment, are to be delivered to the merchant ; and after the debt paid, 
they are to return to the feoſſee. Further, it was added by way of caution, 
that ſhould the debtor or his ſureties die, the merchant ſhall nat take the 
body of his heir, but ſhall have bis lands, in like manner as if the debtor 


was living. All perſons might enter into recognizances under this act; except 


only Jews, to whom this ſtatute was not to extend. There was u faving of 
the old method of acknowledging recognizatices, which was to be practiſed 
as before. The writ to take the perſon recited the acknowledgment of the 
recognizance, and then commanded, qudd corpus predifti A. filaicus fit, capias, 
et in priſond noſtra ſalvo cuſtodiri facias, quouſque de predifie debito ſatisfecerit. 
Tuts laſt ſtatute may be confidered as contributing to extend the aliena- 
tion of land. In the ſame ſeſſions, as we ſhall fee preſently, any common credi- 
tor, by judgment, was empowered to take half the debtor's land in execution; 
but we ſee that, in favour of trade, a merchant who had reſorted ta this ſecurity 
might have the whole, A recognizance acknowledged with the formalities 
here preſcribed, was in after-times-called @ fatute merchant y and a perſon 
who held lands in execution for payment of du te as h W 
was called, tenant by On merobant. | 2 
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Origin of * Eftates-Tail —R egulatio on of the rs Jallicet of Nib Prius —Fuftices of | 
Gao Delivery Replevin—Of Attountant ab Execution of Pro- 
ceſs—Of ſummoning Jurar;—Of Klein,. of Elegit—Bill of Eh 
Scire Fatias Cui in Vitu— Quad ei deforctat Of Preſentations to Churches — 

* Admeaſurement of Dower and Paſture — Writs in confimils Caſi—Eje&ment of 
Ward—Preſentments of Furors to be ſealed—Rape—Statute of Wincheſter —Sta- 
tute of Circumſpetf? Agatis—Statute of Quo Warranto—Statute of Quia 
 Emplores — Modus levandi | Fines—Statute de Finibus levatis—IWrit of Ad 

Vea Damaum—Statute of Articuli ſuper Chartas.— Court of the Stemard and 
Marſpal —Writ of Conſpiracy Of the different Courts —Au Aclion of Debt 
in the Steward's Court Common Writ of Debt—Of Detinus—Of Covenant— 
Of Treſpaſi—The Criminal Lau Ihe King and Government — Statutes and 
Records —Fleta-—Britton--Hengham-—þornan— Auiſcell aus 


HE. moſt diſtinguiſhed period af this king's reign is the thirteenth FART . 


the principal of which is the ſtatute. of Weſtminſter the ſecond, ſo ald EDWARD I. 
from the:ſecond. parliament then holden there by Edward. 


Tus firſt chapter of this ſtatute is on the ſubje& of thoſe conditional Orig of 
oftates, of 'which-ſos: much was ſaid in the laſt reign; and is generally known : 
by the name of the ſtatute de donis conditionalibus. This act has occafioned | 

more diſcuſſion than, perhaps, any parliamentary proviſion in the ſtatute- 
book; and doſerves à very particular confideration' in this place, The deſign 
of it cannot; be hetter underſtood, than from a recital of its contents. It ſays, 
that where lands were given upon 175 as to A man and his wife, and 


ann . 88s * 5 the 


year, when. great alterations were made in our law by ſeveral ſtatutes, CHAP. VIII. 
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the heirs begotten between them; with an expreſs condition, that ſhould the 
man and his wife die without heirs begotten between them, the land ſhould 
revert to the donor or his heir: again, where land was given in liberum ma- 


ritagium; which ſort of gift had an implied condition, that, upon the death 


of the huſband and wite without any heir begotten between them, the land 
ſhould revert to the donor or his heirs : again, where land was given to ja 
man et heredibus de corpore ſuo exeuntibus 3-it ſeemed hard, ſays the ſtatute, to 
the donor and his heirs, that their will expreſſed in the very gift ſhould not 
be obſerved for, ſays the act, in all the above caſes the teoffees poſt prolem 
ſuſcitatam, pt exeuntem 4 it s, have hitherto had a power to alien the land fo 
given upon condition, and to difinherit their iſſue, contrary to the will of the 
donors, and the expreſs form of the gift. And whereas, upon failure of 
iſſue of ſuch feoffees, and even if there had been any iſſue, which had after- 
wards died, the land ought, by the expreſs | form of the gift, to revert ro the 
donor or his heir; yet the perſons to whom ſuch conditional gift had been 
made, uſed to infeoff others, and ſo bar the donors of their reverfion ; ; all which 
was in direct violation of the form of the gift. | | | 
THrtss are the miſchiefs of which the ſtatute complains ; and to remove 
which it ordains as follows: that thenceforward the will of the donor, 
plainly expreſſed in the charter of donation, ſhould be obſerved; ſo that 
the perſon to whom ſuch a conditional gift was made, ſhould not Bay power 
toalienand hinder the land from remaining to his iſſue, or, upon failure of iſſue, 
to the donor or his heir. Nor was the ſecond huſband of ſuch a woman to 
claim any thing per legem Angliz, in ſuch conditional gift; nor the ſue of 
ſuch ſecond huſband to claim any thing by deſcent ; but immediately upon 
the death of a man and woman to whom land was ſo given, it was to revert to 
their iſſue, or the donor or his heir, as before mentioned. Theſe are the 


words of this famous law; the great object of which ſeems to have been 
to ſecure the then poſſeſſors of land in the diſpoſal of it to all eternity. The 


conſtruction put by the courts upon this ſtatute, and the inuten _ 
ſhewed to ſupport the principle of it, ſoon carried it into full effect. + 

Taz conſtruction of the judges. upon the wording and- intention of "PD 
ſtatute. was, that the donee ſhould no longer have a fee conditional, as before, 
but that the fee ſhould be entailler, cut, or divided, and he ſhould have a 
fadum talliatum. Indeed this ſeems to have been foreſeen by the makers of 


the act; for, in the ſame parliament, and before the ſtatute could have been 


agitated in the courts of th we find fadum n (@) as ne . 


NY 0) Ch, 46. 4 | 
eſtate 


{EN G:iL1S Hi EB A W. 


eſtate then exiſting in the law. It appears, that very eatly after the 
ſtatute the judges had gone a great way in purſuing its intention; for 
they not only cut a fee tail out of a fee ſimple, but they again divided the 
fee tail: as for inſtance, if a perſon took lands by purchaſe to him and his 
wife, and to the iſſue begotten by them in lawful matrimony, nothing would 
here accrue to the purchaſers but a freehold for their lives, and the fee to 
their iſſue z and if they had no iſſue, the fee remained in the perſon of the 
donor till they had ifſue ; and if the purchaſer had no iſſue, or the iſſue 
failed, the Jand reverted to the donor (4). The, numberleſs conſequences 
which followed: the reſtriction impoſed by this ſtatute, furniſh no ſmall part 


of the diſcuſſion to which landed property became ſubject ; as will be ſeen in 


the courſe of this Hiſtory. | 
A reMeDY was ordained by this, act ſor thoſe who would avail themſelves of 
the new regulation made by it. The following form of a Writ was given: 


Preecipe A. quod juſte, &c. reddat B. manerium de F. cum ſuis pertinent is, 2%, 


C. dedit tali viro, et tali mulieri, et beredibus de ipſo viro et muliere exeuntibus, Oc. 
Or thus: quod C. dedit tali viro in liberum maritagium cum tali muliere, et quod 


poſt mortem prædictorum viri et mulieris, predifto B. io eorundem viri et mulieris 


deſcendere debeat per formam donationis predifie, ut dicit, Sc. Or thus: quod 
C. dedit tali et heredibus de corpore ſuo exeuntibus, et quod poſt mortem illius talis, 
præditto B. filio preditti talis deſcendere debeat per formam, Sc. The writ here 
given was for the iſſue, and was in after-times called a formedon in diſcender. 
There was no writ of fermedon in reverter, as it has fince been called, given 
by the ſtatute; the writ whereby the donor might recover, when iſſue fails, 
(ſays the act) being common enough! in the chancery; tho' there is no men- 
tion of ſuch a writ in Bracton, Leſt the efficacy allowed by the law to fines 
ſhould prejudice the proviſions hereby ordained, it was declared, that if a fine 
was levied upon lands given in the above form, ipſo jure fi fit nullus, it ſhould be 
void; and their heirs, or thoſe to whom the reverſion belonged, tho? they were 
of full age, within England, and out of priſon, ſhould not be under neceſſity 
to make their claim (% This is the whole of the ſtatute Je donis, 1 unn 
we ſhall have frequent ocaſion to recur in the courſe of this work.. 

| Ir has been ſeen (c) how the adminiſtration of inteſtates? effects came into 
the hands of the ordinary ; who was bound, however, to do ſuch things as the 


executors would have been liable to, had there been a will. It ſeems, this 
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Penn of his charge was not rfuckeientiy confidercd by the 2 7 95 and cherefort | 
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the following declaration of the common law was made; namely, that the or- 
dinary ſhould be bound to anſwer the debts of the inteſtate, as far as the 


EDWARD1. goods would go, in the ſame manner as the exeeutots muſt have done (a). 


Regulation of 
the eyre. 


ExtcvTors could not, by the common law, have an action of account; 
for an account to be made to the teſtator, becauſe the account reſted in pri- 
vity; for which reaſon it was ordained, that, for the future, they ſhould 
have a writ de compoto, with the ſame proceſs as the UECEEE would have 
been entitled to (5). Ren 1 


Tux remainder of this ſtatute conſiſts of improvements in the adminiſtra- 


tion of juſtice. Theſe were very numerous and important; the change in the 


order and courſe of juckicature, which was the grand object of Edward's refor- 


mation in the law, being principally effected by this ſtatute. Theſe regulations 


divide themſelves into ſuch as concerned the juriſdiction of courts, and fuch 
as made any variation in the courſe of proceeding. We * firſt ſpeak of 
the former, in the order in which they were made. 

Taz firſt of theſe related to the proceedings at the eyre. There uſed to 
be proclamation made for the delivery of all writs by a certain day; after 
which no writ was to be received. Suitors truſting to this, uſed to depart, 
when, by ſome connivance, writs would be received in their abſence, and 
they loſt their land for want of being preſent, To prevent this, it was or- 
dained, that the juſtices in their eyres ſhould appoint a time of fifteen days, 
or a month, more or leſs, according to the ſize of the county; within Which 
the ſheriff was to certify the chief juſtice of the eyre, how many and what 


writs he had, and none was to be received after that ; but all proceſs iſſuing 


upon writs received after that, was to be null and yoid. However, to this 
there were made ſeveral exceptions : firſt, that writs abated might, during 
the whole eyre, be amended : ſecondly, that writs of dower of the ſeifin of 
men who died within the ſummons of the eyre (that is, within forty days 
before the eyre), aſſiſes ultimæ præſentationis, writs of quare impedit, of churches 
vacant within the aforeſaid ſummons, ſhould be received at any time before 
the departure of the juſtices: and laſtly, that all writs of novel diſſeiſin, at 
what time ſoever the diflerfa was Ane, ſhould be received in the eyre of 
the juſtices. 


Tris chapter makes a Fee concerning the appointment- of at- 
tornies. At common law, the king might, by letters patent, or by writ 
under his ſeal, grant to any demandant or plaintiff, tenant or defendant, 


(a) Ch. 19. | | (5) Ch, 23. | LEE 


* 
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to make his attorney in any action, and command the judges to admit 


ſuch perſons to be attornies ; but now, by this act, for the quiet and CHAP. . un. 
good of his ſubjects, the king de ſpecials gratis granted, that ſuch as had EDWARDI. 


lands in ſeveral ſhires where the eyte was held, and had a ſuit there, and 
were apprehenfive that they might be ſued in counties where there was no 


eyre, as before the juſtices of the benches at Weſtminſter, or the juſtices - 


ad capiendas aſſiſas, or in any county before the ſheriff, or in a court baron, 
might make their general attorney to proſecute and defend ſuits for them in 
the eyre: whichattornies were to have authority to do all acts, till they were 
removed, and the plea determined; tho' they were not on that account 
to be excuſed from being put on juries and aſſiſes before the juſtices (a). 
By this parliamentary permiſſion to make attornies, the king gave up the 
fees that uſed to be paid for a ſpecial permiſſion to appoint an attorney; 
and, in proportion, the carrying on a ſuit became leſs expenſive and troubles 
ſome to the ſubject than it had been (5). 


Taz next proviſions concerning judicature are ch, 29 and 30. The former 


relates to juſtices of ad audiendum et terminandum, or of oyer and terminer, as 


they have fince been uſually called. Of theſe there is no mention in 
Bracton, tho' they are hinted at in a ſtatute of the laſt reign. It was 


now enaCted, that a writ (for ſo commiſions were called) de tranſgreſſions ad 


audiendum et terminandum, tor hearing and determining any outrage or miſde- 
meſnor (for tranſgreſſio is to be underſtood in a large ſenſe), ſhall not from 


henceforth be granted before any juſtices, except juſtices of either bench 


and juſtices in eyre, ii pro enarmi tranſgreſſione, unleſs in caſes of particular 
enormity, where it was neceſſary to provide ſpeedy remedy, and the king in 
his ſpecial grace ſhould think fit to grant it; nor was awrit ad audiendum et ter- 
minandum, to hear appeals, to be granted but in ſpecial caſes, and for certain. 
eauſes, at the king's command. But that ſuch appellees might not be de- 
tained in prifon an unreaſonable time, they were to have their writ de odio et 


atid, as ordained by Magna Charta (c). It ſhould ſeem, from the manner in 


which the writ of cher and Zerminer is here ſpoken of, that it was uſually, iſſued 


at the ſuit and prayer of ſome perſon, and was not a general commiſſion, like 


that of gaol- delivery: it uſed alſo, one ſhould think, to be directed to private 
perſons, whoſe names were inſerted by the direction of the party ſuing it out. 


A writ of oyer and terminer might be ſuperſeded under this ſtatute, quia non 


enormis anbei io, 42 4 


' (a) Ch. 10; ) alaft. 378, | 7 (e Ch. 29. 
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T'm1s is followed by the ſtatute of nifi prius, as it has ſince been called. 


CHAP. VII. It will be unneceffary to recapitulate the account formerly given, and ſo fre- 
— — | . . | 
BDWARD 1. quently recurred to, of the order of judicature, both as it ſtood at common 


| Juſtices of niſi 
prius. 


law, and as it was altered by Magna Charta, and ſubſequent uſage. In 
further reformation thereof, the following regulation was now made. It 
was ordained, in the firſt place, that there ſhould be aſſigned two juſtices 
ſworn, before whom, and them only, ſhould be taken all aſſiſes of novel 
diſſeiſin, mortaunceſtor, and attaints. Theſe juſtices were to aſſociate to 
themſelves one or two of the diſereeteſt knights of the county into which 
they came, and to take the before- mentioned aſſiſes and attaints, at moſt, 
three times in the year; that is, between the quindend of St, John the Bap- 
tiſt and the Yule of Auguſt, that is, the feaſt of St. Peter ad vincula, be- 
ing the firſt of Auguſt; then between the feaſt of the exaltation of the holy 
croſs and the octave of St. Michael; then between the feaſt of the Epi- 
phany and the feaſt of the Purification of the bleſſed Mary. Theſe juſ- 
tices were in every county, before their departure, to appoint the day of 
their return, that every one in the county might know of their coming: 
they were to adjourn aſſiſes from term to term, if the taking of them was 
deferred by vouching to warranty, by eſſoin, or by default of recognitors : 
and if they ſaw it would be proper for aſſiſes of mortaunceſtor, be- 
ing reſpited by effoin or voucher, to be adjourned into the bench, they 
were to ſend the record with the original writ before the juſtices of the 
bench ; and when the plea had proceeded as far as to the caption of the aſ- 
fiſe, then the juſtices of the bench were to ſend. the record back to. the 
former juſtices, before whom the aſſiſe ſhould be taken. It was ordained, 
that the juſtices of the bench ſhould give four days, at leaſt, in the year, be- 
fore the ſaid juſtices aſſigned, in order to ſpare expence and trouble. 

Tavs far the ſtatute provides concerning aſſiſes, which was nothing more 
than a modification of the inſtitution of Juſtices of aſſiſe by Magna Charta. 
It then goes on thus: Beſides the above, inquiſitions to be taken of treſ⸗ 
paſſes which were in ſuit before the juſtices of both benches (unleſs it was 
an enormous treſpaſs that required a more ſolemn enquiry) were to be de- 
termined before theſe juſtices; as were alſo inquiſitions ariſing in other pleas 
depending in both benches, where the iſſue was eaſily tried; as an entry or 
ſeifin, er any one fingle point which was to be tried. But it ordains, that 
inqueſts, where great and numerous points were to be tried, which required 
much cruming Thais be taken bore the juſtices of the bench, unleſs 

185 e both 
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both parties Joined i in praying that the inqueſt might be taken before ali- PART I. 
quibus de ſocittate, ſome aſſociated in the commiſſion, chm in partes illas ve- CHAP. l 
nerint; which, however, was never to be done in future, but by two juſtices, EDWARD Iz 
or one juſtice, together with a knight of the county, who ſhould be agreed 
upon by the parties. 
To carry the provifion of this act into execution, it was moreover or- 
dained, that no inqueſt ſhould be taken before any of the juſtices of the 
bench, unleſs a certain day and place was appointed 1 in the county, in aer | | 
ſence of the parties, and the day and place inſerted in a judicial writ, in | |: 
theſe words : : Precipimus tibi, quod venire facias coram juſticiarits naſtris apud | 
Weſtm. in ofabis ſantti Michaelis, xis! talis et talis tali die et loco ad partes illas 
venerint, duodecim, &c. Thus the inqueſt was to be taken at Weſtminſter 
only upon failure of its being taken in the county; and the trial in the coun- 
ty has in later times, from the clauſe in the writ, {aid to be at nf priuss 
tho” in the above venire given by the ſtatute, the word privs is not in- 
ſerted, as it was afterwards, if not even at this time ; for this clauſe of 170. B 
or niſi prius, was not a new thing. In the reign of Henry ITI. when it ſeemed 
to be arbitrary and promiſcuous whether certain writs ſhould be tried at 
Weſtminſter or in the eyre, we find ſome of. them had this clauſe, Ns 
juſticiarii vn ius ad partes illas venerint, 1. 
InqvesTs taken in this manner were to be returned into the bench, where 
judgment was to be given, and the inqueſt enrolled; and inqueſts taken 
otherwiſe than in the above way were to be held void, except that an 
aſſiſe of darrein preſentment, and inqueſts of quare impedit, ſhould be deter- 
mined in their own county, before one Juſtice of the bench and one knight, 
at a day and place certain appointed in the bench, whether. the defendant: 
conſented or not; and there the judgment was to be given immediately. 
It was further directed, that all juſtices of the benches in their itinera 
ſhould have clerks to enroll pleas, pleaded before them, as they had been 
uſed in time paſt. It was ordained, that juſtices aſſigned to take aſſiſes ſhould 5 f 
not compel jurors to tay preciſely whether it was diſſeiſin or not, ſo as 
they ſhewed the truth of the fact, and prayed the aſſiſtance of the juſtices; 
tho' if they of their own, accord would ſay generally, that it was or was 
not differfin, their verdict was to be taken at their peril (a). This caution + 
Was, no doubt, only in affirmance of the common law, and inſerted to guard | 
Jurors from running into the 808 of an attaint. 
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HISTORY OF THE- 
Tais was the manner in which the old appointments of zuſtices were re- 


CRF HF formed, and juſtiees of ui prius, as they were called in after-times, were firſt 
EDWARD I. inſtituted, This latter received afterwards ſeveral alterations; ſome of which 


Juſtices of 


gaol-delivery. 


were made in this reign. As theſe contribute to ſhew the hiſtory of this im- 
portant improvement in our judicial polity, it will be proper to mention them 
now, and bring the whole of this ſubject into one point. It ſeems, the juſtices 
of gaol-delivery, either not returning ſo frequently into the country as was to 
be wiſhed, or the perſons filling that office not executing it as they ought, 
it was enacted by ſtat. 27. Ed, I. tat. 1, c. 3. that juſtices aſſigned to take 
aſſiſes in every county, after the aſſiſes ſo taken, ſhould. remain together, if 
they were laymen; and if one of them was a clerk (which was very aften 
the caſe), then one of the diſcreeter knights of the county being aſſociated 
with him who was a layman, they two by the king's writ ſhould deliver the 
county-gaol, as well within liberties as, without, of all priſoners, as had 
been done in gaol-deliveries formerly; and then proceed to make enquiry of, 


and puniſh ſheriffs for, breaches of the ſtature 3 Ed. I. c. 1 5. concerning bail 


and mainprize. Thus were juſtices of affiſe and "ft prius conſtituted a9 
Juſtices of gaol-delivery. 

Tux times for taking inqueſts, and the perfons whowere qualified to be 
juſtices of ni prius, were altered by the next chapter of this act, in the 
following way. Inqueſts and recognitions determinable before Juſtices of 
either bench, were by this new law to be taken in time of vacation, before 
any juſtice of the ſame bench where the ſuit depended, to whom was to 
be aſſociated one knight of the county where the inqueſt aroſe ; tho' in this, 


as in the former act, there was an exception of inqueſts that required great 


to do that which appeared to them moſt expedient for the good of the realm, 
non obſtante the ſtatute of niſi prius (a). 


examination. This ſtatute further empowered the juftices, in Jork inqueſts, 
FuRTHER, by the ſtatute for perſons appealed, 28 Ed. 1. ſtat. 2. it was or- 


dained, that where ſuch juſtices aſſigned to take affiſes, and deliver gaols, 
found any provors in the gaol. ; the ſheriff of the county where the perſons 
appealed were reſident, ſhou]d be commanded by the Kipg's writ, under teſti- 


mony of ſuch juſtices, to take the perſons appealed, and bring them be- 
fore the juſtices, where they ſhould anſwer. And if they would put them- 
ſelves ſuper patriam, the juſtices were to iſſue a judicial writ to the ſheriff of 


the county where the felony was committed, . quad venire faciat an inqueſt of 


(% Oh. 4, 


the 
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the county, to appear before the juſtices of the place where the provor then PART I. 
was detained, | CHAP, VIII. 
Tus ſtood the juriſdiction of theſe juſtices at the end of this reign. This EDWARD [, 
inſtitution was found to be a great improvement on the eyre ; and as it re- 
ceived ſeveral alterations in the two following reigns to render jt ſtill more 
beneficial and convenient, it ſoon made that ancient eſtabliſhment leſs novels 
ſary, and by degrees wholly ſuperſeded it. 
WII E the ſuperior judicatures were thus aſcertained, the exceſſes com- 
mitted by inferior courts in extending their juriſdiction, were repreſſed by 
an act (a) which gave treble damages againſt ſheriffs, and other bailiffs or 
lords, who procured ſuits to be maliciouſly brought againſt perſons, without 
any cauſe of action, in the county, hundred, and other courts. Among other 
regulations about inferior juriſdictions, a check was put upon the judicature 
aſſumed by certain perſons appointed by the Hoſpitallers and Templars to be 
their conſervatores privilegiorum : theſe were enjoined not to preſume to enter- 
tain ſuits of things belonging to the king's court (5). 
| Tavs far were proviſions made for aſcertaining the bounds of judicature, 
and ſecuring a regular acceſs to courts of different kinds. There were many 
alterations made in the old remedies, which tended to render the former me- 
thod of proceeding more commodious or diſpatchful. Others, wholly of a2 
new kind, were contrived for ordering a courſe of redreſs in caſes not already 
provided for: theſe confiſted chiefly in new writs, upon which real actions 
were founded, applicable to various purpoſes. We ſhall firſt ſpeak of the 
improvement made in the remedies at common law, and then of thoſe that 
were entirely new. 0 
Tux next chapter to that de A conditionalibus, provides a remedy 
in three caſes of ' ſuits de vetito namio, which were thought great griev- Of replevin. 
ances, When a lord diſtrained for ſervices due, and the tenant replevied 
either with writ or without, and upon the plaint being made in the county or | 
other court having Juriſdiction de vetito namio, he avowed the taking to be | 15 9 
lawful and juſt, the tenant might diſavow any tenure between them; where- 8 
upon, as the county could not try the tenure, there was an end of the ſuit, as 
far as it could be maintained in that court, and the diſtrainer would be in mi- | 
ſericorgid ; nor was it in the power of the county or any other court, not ; 0 | 
"being of record, to inflict Foun 1 180 on the tenant for ee, the E. 
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tenure. This was one defect, which it was intended to remedy by the fol- 
lowing proviſion. It was ordained, that, in future, where lords could not, 
in the like caſe, obtain juſtice againſt the tenants in the county or other in- 
ferior court, they might, as ſoon as they had been attached, have a writ ad 
ponendam loquelam coram juſticiariis, before whom alone juſtice could be ſub- 
ſtantially done to ſuch lords; and in the writ of pone was to be inſerted this 
clauſe of removal, Quia talis diſtrinxit in fædo ſuo pro ſervitits, et conſuetudinibus 
fibi debitis, &c. And this allowance of a poxe to the defendant, ſays the ſtatute, 
is no prejudice to the rule of the common law, that did not allow any ſuit 
poni coram juſticiariis at the motion and prayer of a defendant; for tho? at firſt 
ſight the tenant ſeems to be the plaintiff, and the lord defendant, yet, when 
it is conſidered that the lord has diſtrained, and ſues for his ſervices and 
cuſtoms in arrear, he appears rather in the light of a plaintiff. As a rule to 
the juſtices to know on what ſeifin a lord ſhould be permitted to avow a di- 
ſtreſs upon his tenant, it was agreed and enacted, that a diſtreſs ſhould lie of 


ſeiſin of a man's anceſtor or predecefior, a tempore that a writ of novel 
diſſeiſin would run. 


A sEconD inconvenience in caſes of diſtreſs was, that, after replevying 
his cattle, the tenant would ſell or eloin them, as it was called, fo as effectu- 
ally to prevent their being returned to the lord, if the judgment of the court 
happened to be for a return. To remedy this it was provided, that, in 
future, the ſheriff or his bailiff ſhould, before he made delivery of the cattle, 
take not only pledges de proſequendo, as had been always uſual (and indeed 
the proceeding was thence called replegiare), but alſo pledges de averiis reter- 
nandis, for returning the cattle, if a return ſhould be adjudged. And if 
pledges were taken in any other way than that, the perſon taking them was 


to anſwer himſelf for the value of the cattle; and the lord might have a 


writ againſt him, quod reddat ei tot averia, or tot catalla; and if the bailiff 
could not make the amends, his ſuperior was to be liable. 
A THIRD inconvenience was, that when a return of the cattle was adjudg- 
ed to the diſtrainor, the tenant, would again replevy them; but when the 
lord appeared in court, he would make default, and conſequently. a return of 
the cattle would again be adjudged to the lord; and fo it might happen 


ſeveral times, to the utter contempt of the judgment of the king's court, To. 


remedy this, it was ordained, that after judgment for return of the cattle, 
the ſheriff ſhould be commanded, quod returnum habere faciet de averiis; and 
therein ſhould be inſerted a clauſe, commanding him not to deliver them 


again, 


A E N G L 1 8 H n 


again, without a writ making mention of the judgment paſt by the juſtices; 


'L A W. 


fore whom the plea was depending; and when he applied to the juſtices in EDW ARD 1. 


ſuch caſe for a new replevin of his cattle, he was to have a judicial writ, 
commanding the ſheriff; quod captã ſecuritate de proſequendo, et etiam de averiis 
(or catallis) retornandis, vel eorum pretio, fi returnum adjudicetur, &c. fince 
called a writ of ſecond deliverance : upon which the ſheriff was to make 
deliverance of the cattle that were returned; and to attach the diſtrainor to 
appear on a certain day before the juſtices, where the plea was to be heard. 
And if the perſon replevying ſhould again make default, or a return ſhould, 
on any other account, be adjudged, after this ſecond replevin, the diſtreſs 
was ever after to remain irrepleviſable , ; ſaving, however, a new diſtreſs for any 
new caule, | 


Tux proceeding againſt accountants was rendered more ſtrict in all caſes 
of ſervants, bailiffs, chamberlains, and all manner of receivers, who were 
bound ad compotum reddendum. It was ordained (a), that when the lord of 
ſervants of that kind aſſigned them auditores compoti, auditors of account, 
and they were found in arrears, their bodies ſhould be arreſted, and they 
ſhould be ſent, on teſtimony of ſuch auditors, and delivered to the next gaol 
of the king in thoſe parts, there to be kept by the ſheriff or gaoler in ferris, 


Of account- 
ants. 


et ſub bond cuſtodid, at their own expence, till they ſatisfied all arrearages due. 


If a perſon ſo delivered to cuſtody ſhould complain that the auditors had 
charged him with receipts which never came to his hands, and had not al- 
lowed him reaſonable diſburſements, and could find friends who would manu- 
capere, become manucaptors, and undertake to bring him before the barons of 
the exchequer, he was to be delivered to them; and the ſheriff, who had 
cuſtody of him, was to ſcire faciat the lord to appear at a certain day be- 
fore the barons of the exchequer, with his rolls and tallies by which he made 
his account ; and in the preſence of the barons, or auditors whom they ſhould 
aſſign, the account was to be rehearſed, and juſtice done between the parties; 


and if the receiver ſhould be found in arrears, he was to be ſent to the F leet- 
Priſon (5). | 


Tuus far of a particular method of b with accountants. It was 


further ordained generally, in like caſes of account, that if the accountant 
fled, and would not come to account, he was, according to ſtat. Marlb. (c), 
to be diſtrained, if he had any thing whereby diſtreſs could be maſks ad 


02 Ch 11. (3) 9 de Flew, 


(c). Vide ante, 349. 
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veniendum coram juſticiariis ad compotum ſuum reddendum; and if upon appear- 
ing he was found in arrear, and could not pay it, he was to be com- 
mitted to gaol, as before - mentioned. And if he fled, and it was certified 
by the ſheriff that he was non inventus, he was to be demanded (a) from 
county to county, till he was outlawed. It was moreover declared, that 
perſons impriſoned for ſuch matter ſhould not be. repleviſable, and the 
ſheriff was enjoined not to permit them to go at large, either upon a writ of 
replegiare or otherwiſe, without the aſſent of the lord, on pain of anſwering to 
him for the damages he had ſuſtained by fuch ſervants, according to the 
amount he could make out per patriam, to be recovered'in an action of debt. 
It the gaoler could not make amends himſelf, his principal was to be liable. 
Thus was the proceſs in an action of account become more effectual. We 


have before noticed that this action was allowed to executors by another 
chapter of this ſtatute (5). 1 


Ir ſeems a notion had prevailed, that the writ de probibitione vaſti, which 
iffucd in caſes'of waſte, required the parties to anſwer only for waſte done 
ſubſequent to the writ, To prevent this miſtake, this writ of prohibition was 
wholly taken away by ſtatute (c); and there was ſubſtituted in its place, in 
all caſes of waſte, a writ of ſummons; by which the party complained of 
was to be ſummoned to anſwer for waſte done at any time : and if he did not 
appear upon the ſummons, he was to be attached, and after the attachment, 
diſtrained; and if he did not appear after the diſtreſs, the ſheriff was to be 
commanded, guod aſſumptis ſecum duodecim, Oc. in proprid perſond, he ſhould 
go to the place waſted, and make inquiry of the waſte, and return the inqui- 
fition ; and upon that inquiſition they were to proceed to judgment, as direct- 
ed by the firſt ſtatute of Weſtminſter, ch. 21. (d). It was by another chap- 
ter (e) ordained, that when two or more had a wood, aturbary, fiſhery, or the 
hike, in common, in which neither Knew what was his ſeveral right, and one. 
of them committed waſte againſt the will of the others, in ſuch caſe 
an action of waſte ſhould lie; and the defendant, when judgment 
was to paſs, ſhould have his election to take his ſhare in a certain part 
to be aſſigned by the ſheriff, and the view of his neighbours choſen and ſworn 
for this purpoſe ; or to take nothing in future from the ſaid common but 


what his partners would allow: and if he choſe to take his ſhare, it was to be 


allotted him in the place waſted. The writ in this caſe begun, Cum A. & B. 
icneant boſcum pro indiviſo, B . fecit vpn, Se. 


(% Exigantur. (b) Vide ante, 412. (e) Ch. 14 (a) Vide ante, 399. (e) Ch. 22+ 
1 Ix 


ENGLISH I. A W. 


Ix favour of infants it was provided, that if they were eloigned, and > 
prevented from appearing in perſon, their next friends might be admitted to 
ſue for them in all caſes where the infants could maintain an action (a). 
The eloignment has been confidered as only an inſtance ſtated for an example, 
and the ſtatute has always been conftrued as giving a permiſſion in all _ 
for infants to appear by their next friend. 


Sp VERAL regulations were made reſpecting proceſs. Sheriffs uſed to ap- 
point bailiffs to make diſtreſſes who were not known to be regular officers, 
in order that the owner might make reſiſtance, and incur the penalty of con- 
tempt of the law, This was made a means of extortion ; and to prevent it in 
future it was ordained, that diſtreſſes ſhould not be made bur by bailiffs ſworn 
and known; and that perſons convicted of diſtraining otherwiſe, ſhould 
reſtore damages to the party grieved in an action of Pls, and allo be 
puniſhed as for an offence to the king (3). | 2 

THz execution of proceſs by ſheriffs was further regulated by ch. 39. The 
courſe of juliice was much impeded by the neglect of ſheriffs in making re- 
turn om writs, original and judicial, and in making falſe returns. To avoid 
ſach obſtacles to juſtice, if poſſible, it was directed, that perſons who appre- 
hended the negligence of ſheriffs, thould deliver their writs in pleno comitati, 
or in retro comitatd, as it was calied (which was a continuation of the county 
court, after the hearing of cauſes, for collecting the king's money and other 


buſineſs), and that a billet ſhould be taken from the ſheriff, or under-ſheriff, 


containing the names of the plaintiff and defendant in the writ, and the day 


on which the writ was delivered,.and that at his requeſt, the ſeal of the ſheriff 


or under- ſheriff ſhould be affixed in teſtimony thereof; but if the ſeal was re- 
fuſed, the teſtimony of knights and other credible perfons preſent was to be 
taken, and their ſeal affixed : and then if the ſheriff did not return the writ, 
and complaint was made thereof to the juſtices, a judicial writ was to go to 
the juſtices of aſſiſe, to make inquiry by thoſe who were preſent at the 
delivery of the writ, what they knew of the delivery.; and if it appeared,, 
upon return of ſuch inquifition, that the writ was delivered, damages were 
to be adjudged to the party grieved, in proportion to the ſubje& of the 
action, and the inconvenience incurred. The fame courſe was alſo to be 
taken when the ſheriff returned, that the writ came too late to be executed. 


SHERIFFS ſometimes returned, quod preceperint ballivis, that they had com- 
manded the. bailiff of a certain liberty, who had done nothing therein; and 
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then they would name ſome liberty, which, in truth, had no return of writs, 
To avoid this, it was ordained, that the treaſurer and barons of the exchequer 

ſhould deliver to the juſtices a roll of all the liberties in every county that 

had the return of writs. And if a ſheriff returned, that he commanded the 

bailiff of a liberty not contained in that roll, he ſhould be puniſhed as a dif- 
heritor, ſays the ſtatute, of the king. Bur if he returned, that he had com- 

manded the bailiff of ſome liberty inſerted therein, he was then commanded, 
quod non omittas propter pradifiam libertatem, but to execute the writ, and 
ſcire faciat the bailiffs to appear, and ſay why they did not execute the 
king's writ, If they came and acquitted themſelves, by ſaying they were not 
required fo to do, the ſheriff was to be condemned both to the lord of the 
liberty and to the party to the ſuit, who had ſuffered by the delay. If the 
pailiffs did not appear at the day, or did not on their appearance acquit them- 
ſelves in the above way, in every ſubſequent judicial writ, thro' the whole 
action, there was to be the ſame clauſe of non omittas. | 
AxoTHER inſtance in which ſheriffs failed, was in executing the clauſe de 


exitibus, &c, for levying iſſues; ſometimes returning, that there were 
none, or ſmall ; and ſometimes. ſaying nothing at all of iſſues: to which 


return it was now ordained, the plaintiff might offerat verificere that the 


ſheriff could anſwer for larger iſſues ; upon which a judicial writ was to 
go to the juſtices of aſſiſe to make inquiry, in preſence of the ſheriff, if 
he pleaſed to be there, for what iſſues he could anſwer, from the date of 
the writ to the return ; and if it was proved that he had not anſwered for the 
whole, he was to be eſtreated into the exchequer for the overplus, and be- 
ſides was to be amerced for the concealment. The ſheriff was alſo enjoined 
by this ſtatute to conſider all rents, corn in the grange, and all moveables 
(except the furniture of horſes and houſhold utenſils) as ues. Sheriffs were 
to be puniſhed for their firſt and fecond offences by the Wan of aſſiſe; 
but for the third, only coram rege. 5 
Ir was commanded, that ſheriffs ſhould never in ature return, that they 
were prevented from executing a writ by the interference and refiſtance of 
ſome potent lord, as this was a diſgrace to the King's authority and 
crown; and whenever a ſheriff was informed by his bailiffs that ſuch reſiſtance 
was made, he was to proceed immediately with the poſſe comitatits to ſup- 
port him in executing the king's command. If it was proved to be falſe, 


he was immediately to commit the bailiffs to priſon : if true, he was to 
do the ſame with the offenders, who ſhould not be delivered without the 


el PL 
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eſpecial command of the king. But if he was ſtill reſiſted, he was to cer- 
tify to the court the names of the reſiſters, with thoſe who were aiding, con- 
ſenting, commanding, and favouring them; who were to be attached per 
corpora by a judicial writ to appear coram rege; and if they were ned. 
they were to be puniſhed at the pleaſure of the king. 

ANOTHER complaint againſt ſheriffs, hundredors, and bailiffs of liber- 
ties was, that they put infirm people, and thoſe who lived out of the coun- 
ty, upon juries; and . ſummoned a greater number than was neceſſary, only 
to get money for diſpenſing with their-attendance ; ſo that, after all, aſſiſes 
and juries were not taken, for want of jurors. It was therefore ordained 
(a), that in one aſſiſe no more ſhould be ſummoned than twenty-four ; and 
that old men above ſeventy, thoſe who were incurably ill, or at the time of 
the ſummons. were ill, or not reſident in the country, ſhould not in future be 
put on juries, or leſſer aſſiſes; nor any who had not ſome freehold of the 


value of twenty ſhillings per ann. where the aſſiſe or jury was to be taken 


within the county; and if without, of forty ſhillings; unleſs they were wit- 
neſſes to charters, or other writings, whoſe preſence was abſolutely neceſſary. 
As to great aſſiſes, where, on account of the fewneſs of knights, it might 
be inconvenient to affix any ſuch qualification, it would be ſufficient, if 
they had any freehold in the county. If any officer offended againſt this act, 
he was to anſwer in damages to the party grieved, and be amerced to the 
king by the juſtices of aſſiſe, who. were to hear complaints on this ſtature. 
The qualifications of jurors were altered by the ſtatute de tis qui ponendi 
ſunt in affifis, 21 Ed. I. ft. 1. which requires thoſe who were on juries out of 
their counties, to have land or tenements of one hundred ſhillings per ann. 
and within the county, of farty ſhillings ; rhoſe before juſtices aſſigned, or 
other miniſters of the King appointed, to take inqueſts, juries, or other re- 
cognitions, forty ſhillings per ann.; but as to thoſe before the Juſtices i itine-. 
rant, and in cities, boroughs, and other mercantile towns, they were to re- 
main as at common law. Reſpecting jurors in general, it was enacted by 
ſtat. articuli ſuper chartas, 28 Ed. I. c. g. that ſuch perſons ſhall be put on in- 
queſts and, juries as are next neighbours, moſt ſufficient, leaſt ſuſpicious, 
under pain of paying double une on to the party complaining, and being 
amerced to the king. 


To return to the ſtatute of Weſtm. mY Some further regulations were 


made for the forwarding of ſuits: theſe we ſhall go on to mention. As the 
law now. ſtood, a warrantor, if upon denying the warranty it was found 
(a) Ch. 38. 45 
„ agaiĩnſt. 
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againſt him, ſuffered no other penalty butan amercement, and being obliged to 
warrant; butit wasnow thought proper to make the warrantor, in ſuch caſe, 
loſe his land, as the tenant would: and further, to prevent collufion and delay, 
it was provided, that where the tenant and warrantor were at iſſue, the de- 
mandant might pray a venire facias, to try the matter (a). We have ſeen 
what was the courſe of inſpecting a perſon who had caſt an effoin de malo 
4ei(b). This was found extremely tedious; it was therefore provided (c), 
that rhe party might, in the iter of the juſtices (which has been extended 
by conftruction to the common pleas), take iſſue whether languidus or not; 
and if it was found againſt the effoin, that it ſhould be turned to a default. 
This cfloin de malo lecti was wholly taken away in a writ of right between two 
claiming by the ſame deſcent ; as between parceners. It had been enacted 
by the ſtar, Marlb. (4) that afrer a perſon had put bimſelf on an inqueſt; 
he ſhould have but one effoin (e), but this not limiting at what preciſe ſtage 
he ſhould have that one effoin : and as defendants would ſometimes take it 


upon the writ of habeas corpora juratorum ; the conſequence of which was, 


that the jurors loſt their iſſues, and the inqueſt was not taken; it was there- 
fore, principally for the caſe of jurors, now provided, that the effoin 
ſhould be taken at the next day; which muſt be upon the venire facias, and 
not after, Again, no eſſoin was to be allowed, where the day was given 
prece partium ; and the parties agreed to come without an effoin (J). 
Again, whereas by the ſtat, Weſtm. 1ſt. (g) an eſſoin was taken from the te- 
nant in certain aſſiſes, after appearance, it was now in like caſes to be ta- 
ken from the demandant (+). mY 
Taz view, which created much delay i in real actions, was diſpenſed with 
in ſome inſtances. It was ordained (i), that where land was loſt by default, 
and the loſer brought a new action; and where a writ was abated by a 


dilatory exception, after a view, as by non-tenure, or miſnaming of the place ; 


no view ſhould be granted in a ſecond action. In the following caſes there 
was to be no view at all: in a writ of dower, where the land was aliened 
to the tenant or his anceſtor, as he could not but know the land himſelf ; 
and in a writ of entry, after a former writ quaſhed for aſſigning the entry 
wrong, in which there had been a view; and in all writs grounded upon a 
demiſe to the tenant hin ſelf from the plaintiff or his anceſtors, aun ſuit infra 


etatem, non compos, in priſon, and the like. 


(a) ch. 6. (0 Vid. ant. 24. (e) Ch. 17. (%) Vid. ante 349, (e Ch. 13. 
(7) Ch. 27. (g) Ch. 42. () Ch. 28. (0) Ch. 48. | | 
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Tur other improvements made in the adminiſtration of juſtice, were of PART 1. 


a more ſtriking nature than thoſe that have juſt been mentioned, an 


— — 


claim a more particular regard: ſuch as, an execution given againſt land, EDWARD I. 


by elegit ; a bill of exceptions, as it is called; and a proceeding by ſcire 
facias to revive a judgment of à year's ſtanding. Theſe we ſhall ſpeak 
of firſt, as more worthy the conſideration of a modern reader; the remain- 
der of this ſtatute relates to the real remedies ſo much practiſed in theſe 
days, and which we have reſerved to be thrown together at the cone luſion 
of this ſubject of the adminiſtration of civil juſtice. | 


We have ſeen, that the only execution of a judgment in perſonal actions 
was againſt the goods, and, in ſome particular caſes, againſt the perſon, The 


land was not touched but in real actions, except only in the caſes provided 
for by the late ſtatute de mercatoribus (a). But now it was enacted as fol- 
lows : that when a debt was recovered or acknowledged, or damages ad- 
judged, in the king's court, the plaintiff ſhould have his eleion, either to 
have a writ, quod vicecomes FIERI FACIAT, de terris et catallis (that is, the 
writs of fieri facias, or of levari facias, as they were called); or one com- 


manding, quod vicecomes liberet ei omnia catalla debitoris (exceptis bobus, et af- 
fris caruce), ET MEDIETATEM TERRA SUZ quouſq, detitum fuerit levatum, per 
rationabile pretium, vel extentam. And the ſtatute ordained, that if a 
perſon was ejected from a freehold ſo delivered to him, he ſhould have his 
writ of novel diſſeiſin, and re- diſſeiſin, if neceſſary (4). Upon this there 
was framed a writ of execution, called an elegit, from the words of the 
ſtatute ; and if a plaintiff or conuſee; prayed this writ, the entry on the roll 
was, quod ELEGIT ibi executionem fieri de omnibus catallis, et medietate terre, (9c. 


and the writ was, ac cùm idem H. juxta ſtatutum indg editum ELEGERIT $1B1 


LIBERARI pro preditlis 20 libris omnia catalla, et medietatem terre ipfius R. 


Sc. (c). Thus was a man's land made liable to anſwer his debts, con- 


trary to the original policy of the feudal inſtitution. We have ſeen, that in 


the caſe of a ſtatute merchant, lands of a particular kind might be taken 
in execution; but after the general authority by writ of elegit, the ſtatute- 

merchant was enlarged ſtill further; and, tho* only half a man's land 
could be taken by elegit, the whole was made liable to a ſtatute-merchant. 


(ee Vid, ant. 46. (I) Ch. 10 (e) 2 Inte 3. 
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Tux reaſon for ordaining a bill ef exceptions was this: a writ of error might 
be had, whenever there was error upon the record. But it ſometimes hap- 
pened that the parties might alledge matter of exception ore tenus in court, 
as the method was in theſe days, which the juſtices. would over- rule; and 
matter that was ſo over- ruled, as it was never entered upon the record, could 
not be aſſigned for error. It was therefore now provided (a) as follows: that 
where any one was impleaded before the juſtices, and propoſed any exception, 
and prayed it might be allowed, but the juſtices would not allow it; then 
he might write down the. exception, and pray the juſtices to put their ſeals 

to it, which they ſhould do; and if one refuſed, another might do it. If, 
after this, the King, upon complaint of what the juſtices had done, cauſed 
the record to come before him, and that exception was not found therein, 
and the complainant ſhewed it written down, with the ſeal of the juſtice ap- 
pendant, then the juſtice ſhould be commanded to appear at a certain day 
to acknowledge or deny his ſeal ; and if it was not denied, then they were 
to proceed and determine, whether that exception ought to have been refuſed 
or not. After this ſtatute it ſhould ſeem, that moſt points of law, whether | 
upon the record or not, might be re-examined ina writ of error. 

Tux nature of the proviſion about a ſcire facias on à judgment cannot de 
better underſtood, than from a rehearſal of the ſtatute itſelf. Becauſe, ſays 
the act (5), where a matter is recorded before the chancellor and the king's 
juſtices of record, and enrolled/ in their rolls, there ought not to be thereon 
the common proceſs of an action, by ſummons, attachment, eſſoin, view of 


land, and other ſolemnities of proceeding that are uſual in caſes of con- 


tracts and covenants made out of court; therefore, for the future, all things 
enrolled in a court of record, or contained in fines, Whether they are con- 
tracts, covenants, obligations, ſervices, cuſtoms, recognizances, or whatever 
it may be, if enrolled, and ſuch a matter to which the king's court might, 
by the law and cuſtom of the realm, give the authority of a record, ſhall have 
ſuch conſideration and ſanction, as for it not to be needful to make them again 
the ſubject of a regular action and pleading; that is, by ſummons, attach- 
ment, and ſo on, as above- mentioned. But when complaint ſhall be made 
thereon to the court, and the acknowledgement or fine is a recent one, 
that is, within a year, then a writ of execution ſhall be had; but if it is of 
longer date, the ſheriff ſhall be commanded, quod ſcire faciat the party of 
whom the complamt is, to appear at a certain day, and ſhew cauſe Why 


(a) Ch. 31. „ n 7 
| . what 
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| what was contained in the roll or the fine ſhould not be executed: and if 
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ſheriff was to be commanded to do execution thereof. It ſhould feem; that EDWARD 1. 


this ſtatute firſt gave a ſcire facias in perſonal, actions (that writ being, as we 
have ſeen, not uncommonly uſed in real actions), and that before it had been 
uſual to bring a freſh action upon the judgment. 

We come now to the additions which this ſtatute made to the number 
of real remedies before in uſe. Theſe we ſhall f peak. of nearly in the order 
in which they were made. The fitſt provifion of this kind was in favour of 
a wife whoſe huſband held land in her right. | It was thought hard, that when 
a huſband had loft by default a frechold which he had in right of his wife, 
the wife, after his death, ſhould have no remedy but by a writ of right. It 
was therefore ordained (a), that in ſuch cafe the woman ſhould have a writ of 
entry cui ipſa in vita ſud contradicere nou potuit; which ſhould be conducted 
in the following way : If the tenant excepted againſt the demand of the wife, 
that he entered by judgment, and it turned out to have been by default ; then 
he was to anſwer over to the right he had upon the firſt writ which he brought 
againſt the huſband and wife; and if he could make out -none, it was or- 
dained, that the woman ſhould recover, notwithſtanding the default. Again ; 
if a huſband refuſed to defend an action brought for the wite' 8 land, m 
might, upon her prayer, be receiyed to defend her right, 

In like manner, when tenant in dower, or per legem Augliæ, or otherwiſe for 
term of life, or by any gift where the reverſion was reſerved; made default, 
the heirs, and thoſe entitled to the reverſion, were to be received to anſwet, 
if they came before judgment ; and if judgment had been paſſed, either by 
default or reddition, then, after the death of ſuch tenant, they n have a 
writ of entry with like proceſs as that above-mentioned. 

Wurxe a. perſon aliened any thing held in right of his wife, it was or- 
dained (6), that, after the death of the | huſband, the woman or her heir 
ſhould not be delayed for the nonage of the heir that ought to warrant; but 
the purchaſer ſhould ſtay till the age of his warrantor, before he ſhould avail 
himſelf of his warranty, as he, who could not be ignorant that he was pur- 
chafing the right of another perſon, deſerved no favour. 

Fux T HER Proviſion was made in caſes of dower. It was declared (c), con- 
ſiſtently with what the law held before, that where a huſband, being im- 
4 pan had given up the 9s Semanded to his adverſary, de plano, that is, 
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by a regular judicial ſurrender, the juſtices, upon a writ of dower, ſhould ad- 


judge the wife her dower. But where the land was loſt by default, there was 
a difference of opinion ; ſome juſtices holding that the widow was, in ſuch 
caſe, entitled to dower ; others, that ſhe was not. 'To remove this ambiguity, 
it was declared, that a woman. claiming her « dower ſhould be heard in this. 
caſe, as in the former; and if it was objected to her that her huſband loſt the 
land by judgment, ſo that ſhe ought not to have any dower, and upon enquiry 


it was found to be a judgment by default; then that the tenant ſhould further 
ſhew what he had a right to according to the writ which he had firſt brought : 


againſt the huſband ;. and if he proved the huſband had no right, nor any one 
but himſelf, then that the judgment ſhould be, quod teneas recedat quietus, 
and quod uxor nihil capiat de dote ; but if he could not ſhew that, then that the 
woman ſhould have judgment, quod recuperet dotem ſuam. The ſame where a 
woman being endowed, or tenants in meritagium per legem Angliæ, for term of 
life, or in fee-tail loſt by default. Moreover, when theſe tenants claimed their 
lands ſo loſt by default, and came to ſuch a ſtage in the pleading as to be 
obliged to ſhew their right, which they could not do without the aid of their 
reverfioner ; they were, by this ſtatute, permitted to. call ſuch reverſioners to 


warranty, the ſame as if they were tenants in the ſuit : and when the warrantor 


appeared, the ſuit was to go on between him. and the perſon in ſeifin, ac- 
cording to the tenor and form of the writ which had been firſt brought, and 


upon which the recovery had been by default; and ſo from ſeveral actions, 


ſays the ſtatute, they would come to one judgment, namely, either that the 
demandant recover his demand, or the tenant go quit. 


Ac Alx, when a woman, having no title to dower, brought a writ of dower, 
during the infancy of the heir, againſt the guardian, and he, out of favour 
to her, made a reddition of the dower, or made default, or defended the 


ſuit ſo colluſively that the dower was adjudged to her in prejudice of the 
heir; it was now provided, that the heir, when he came of age, might de- 
mand the ſeiſin of his anceſtor againſt her, as againſt any other deforceor ; ſo, 
however, as ſhe ſhould till have her exception to ſhew her right to dower, 
and, if the made it out, ſhould go quit and retam her dower, and the heir 
be vivierced at the diſcretion of the juſtices ; but if not, that the heir ſhould 
recover his demand. | | 


IN like manner, if the heir or any other impleaded a woman for her dower, 
or if ſhe loſt it by default, the default was not to hinder” her from recovering 
: it back _ if ſhe had right; which ſhe might 40 by the following writ : 
: Pracipe 


ENGLISH LAW. 


Præcipe A. quod juſt?, &c. rediat tali que fuit uxor talis tantam terram cum per- 
tinentiis in N. quam clamat eſſe rationabilem dotem ſuam (a), et quam talis E1 DE- 
FORCEAT, Sc. which writ has ſince been commonly called a quod ei deforceat. 
To this writ the tenant might plead, that ſhe had no right to be endowed 
and if he could make it out, he was to go quit; if not, ſhe was to recover the 
land whereof ſhe had been before endowed, Again, as a man lofing his land 
by default, had no remedy but a writ of right ; which writ could not be main- 
tained but by ſuch as claimed the mere right, which tenants for term of life, 
per liberum maritagium, or in fee- tail, could not, as there was a reverſion in ſome 
one elſe; it was therefore provided, that ſuch defaults ſhould not be wholly 
prejudicial to the defaulters; and ſeveral new writs of deforceat were given 
by this ſtatute inſtead of the writ of right, The quod ei deforceat for a tenant 
in maritagio was thus: Præcipe A. quod juſte, Ec. reddat B. tale manerium de C. 
cum pertinentiis quod clamat eſſe jus ET MARITAGIUM SUUM, ef QUOD predifius 
A. ei deforceat ; when for a tenant for life, quod clamat tenere ad terminum vite ; 
et quod prædictus A. ei deforceat ; when for a tenant in fee-tail, quod clamat 
tenere fibi et heredibus ſuis de corpore ſuo legitime procreatis, et quod prædictus A. 
ei deforceat. Theſe were the proviſions of this ſtatute ordaining the writ of 
quod ei deforceat for perſons poſſeſſed of a particular eſtate. 
Taz writs framed by the laſt ſtatute were deſigned as ſubſtitutes for The 
writ of right, where a recurrence to that hazardous remedy would be inconve- 
nient, or where the perſons injured had no title by law to that writ. The 
ſtatute which follows it, made ſome regulations upon the ſame principle in caſe 
of uſurpation of churches. This act is very full, and needs no other explana- 
tion than what the mere ſtatement of it will give. It begins by ſaying, that 
there being three original writs of advowſon of churches; one of them de recla, 
the other two de poſſeſſiane, namely, that ultime preſentationis, and that of quare 
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impedit; it had been the law and cuſtom of the realm, that when a perſon having 


right, preſented to a church a clerk who was admitted, the true patron could 
recover his advowſon by none but a writ of right, which was to be tried 


by the great aſſize, or by the duel ; - whence it followed, that heirs, within 


age, thro' the fraud or negligence of their guardians; and heirs, whether of 
age or not, thro? the fraud or negligence of tenants per legem Anglie, tenants 
in dower, for life, for years, or in fee-tail ; were many times diſinherit- 
ed of their advowſons, or at leaft put to their writ of right, and perhaps in 
the event wholly diſinherited. This was the grievance for which it was now 
intended to provide; by proventing ſuch preſentations from "__ prejudi- 
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cial to the right heirs, or thoſe in reverſion after the death of particular 
tenants. For this purpoſe it was enacted, that as often as any perſon, having 
no right, ſhould preſent during the wardſhip of the heir, or during the time of 
tenants in dower, per legem Angliæ, or otherwiſe for term of life or years, 
or in ſee-tail ; at the next avoidance, when the heir was of full age, or 
when he came into the reverſion (a), after the death of the before-mentioned 
particular tenants, he ſhould have ſuch poſſeſſory writ of advowſon as his laſt 
anceſtor would have had when the laſt avoidance happened in his time, or 
befote the demiſe was made for a term, or in fee-tail, as before-mentioned. 
The ſame of preſentations to churches of the advowſon of matried women, 
during the time they are ſub poteſtate viri; the ſame of religious men, as arch- 
biſhops, biſhops, rectors of churches, and other eccleſiaſtical perſons, who: 
were all aided by this ſtatute, in caſe of preſentations made by perſons having 
no right, during the time ſuch houſes, prelacies, parſonages, or dignities, 
were vacant (%. However, this act was not to be conſtrued as entitling an 
heir or reverſioner to recover upon ſuggeſtion that any of the before- men- 
tioned particular tenants loſt by feigned defences, as all judgments were to 


remain in fotce till reverſed for error, or annulled by attaint or certificate. 


Many other particulars upon the ſame ſubje& were ordained by this act. 
It ſeems the tenant might plead, that before the writ of quare impedit was 
brought, the church was full of a parſon preſented by him; and this was a 
good plea to bar the action: but it was now ordained, that one form of 
pleading ſhould be obſerved in writs ultine preſentationis and of quare impedit, 
and that the action ſhould not fail by reafon of ſuch plenarty, fo as the writ 
was purchaſed infra tempus ſemeſtre, withm fix months, tho* he cannot recover 
his preſentation within the fix months. Sometimes an agreement was made 
between ſeveral perſons claiming one advowſon, and enrolled before the 
juſtices in a roll or fine, to this effect; that one ſhould preſent on the firſt 
avoidance, another on the ſecond, another on the third, and ſo on. It was 
now ordained, that ſhould any be diſturbed in ſuch his preſentation, he need 


not bring a guare impedit, but ſhould reſort to the roll or fine; and the ſheriff 


ſhall be commanded, quod ſcire faciat the party diſturbing, to appear at a 
ſhort day, as fifteen days or three weeks, according to the diſtance of the 
place, to ſhew what he can alledge wherefore the party complaining ſhould 


(a) The words of the ſlatute are, paſtguam advocatio poft mortem in forma prædictã tenentium (one 
of whom is a tenant 7z tail) ad haredem—rEVERTITUR, Ge. which correſponds exactly with 
the paſſage before quoted from Britton; and plainly ſhews, that the legiſlature conſidered the 
ſtatute de donis as giving only an eſtate for life to the tenant in tail, and a reverſfon to the iſſue. 

(a) Set. 1. 


not 
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not dt ; and if he does not come, or cannot alledge any thing done fince 
the fine to bar him, he ſhould recover the preſentation. 


Ir was provided, that if after the death of the perſon laſt preſenting the 
advowſon was aſſigned in dower, or given to one per legem Angliæ who pre- 


ſented, and the heir, after their deaths, was diſturbed, he might, at his election, 


have either a writ witime preſentationis, or of quare impedit. The like of 
advowſons demiſed for term of life or of years, or in fee-tail (a). In writs of 
quare impedit and ultimæ præſentationis, damages were henceforth to be award- 
cd, if the fix months elapſed thro” the diſturbance of any one, and the biſhop 
preſented. Theſe damages are to be to two years value of the church ; and if 
he cannot pay, if the fix months are not paſt, and the preſentation is deraigned 


within that time, the damages are only to be half a year's value: and if, in the 


former caſe, the diſturber has nothing to pay, he is to be impriſoned for two 


years; and tho the advowſonwas deraigned within the fix months, the diſturber 


is to be puniſhed by impriſonment for half a year (4). Theſe writs were to be 
granted for chapels, prebends, vicarages, hoſpitals, abbies, priories, and 
other houſes of the advowſon of others; No all which they did not lie at 
common law (c). 

Ir was ordained by the ſame ſtatute, that when a parſon was prohibited 


from demanding tithes in another pariſh by the writ of indicavit (4), the pa- 
tron of the parſon ſo prohibited ſhould have a writ to demand the advowſon 


of the tithes in queſtion ;+- and When it was deraigned or decided for the de- 
mandant, then the plea in the ecclefiaſtical court might proceed. Upon 
this clauſe a writ of right de advocatione decimarum might be had (e). It was 
declared, that when one parcener preſented to an advowſon, and uſurped upon 
another, he on whom the uſurpation was ſhould not be wholly barred by his 
negligence, but ſhould be permitted to preſent when his turn came again (f). 
So ſtatutes were paſſed concerning admeaſurement of dower and paſture, 
and the condition of tenants in demeſne with reſpect to their meſne and the 
chief lords. As the law now ſtood, if an heir within age aſſigned. dower be- 
fore the guardian, in chivalry entered, the guardian could not compel an 
admeaſurement thereof by the common writ. It was therefore now enacted, 
that a writ of admeaſurement of dower ſhould be granted to a guardian; 
and if he ſhould proſecute the writ colluſively, the heir was not to be barred 
thereby from admeaſuring it. A ſpeedier proceſs was directed both in this 
writ and that for admeaſurement of paſture. When i it was come to the great 


(a) Sect. 2. (5) Sect. 3. (e) Vide ante, 257, (4) Vide ante, 114. (e) Sect. 4. 
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diſtreſs, days were to be given, within which two counties might be holden, 
at which open proclamation ſhould be made for the plaintiff to come in at 
the day named in the writ ; at which day, if he came not, and the procla- 
mation was teſtified by the ſheriff, admeaſurement was to be made by de- 
fault (a). 

PasTurE was admecaſured ſometimes coram jaſticiariis, ſometimes i in the 
county before the ſheriff, It might happen that the paſture, after ſuch ad- 
meaſurement, was ſurcharged again by the ſame perſon with more beaſts ;. 
it was therefore now ordained, that upon the ſecond overcharge, the com- 
plainant ſhould have the following remedy : If the admeaſurement had been 
coram juſticiariis, he ſhould have a judicial writ to the ſheriff, commanding. 
him, in the preſence of the parties ſummoned, if they choſe to appear, to in- 
quire de ſecunds ſuperoneratione; and if the ſecond overcharge was found, it 
ſhould be returned before the juſtices, under the ſeal of the ſheriff, and the. 


ſeals of the jurors : upon which the juſtices were to award damages, and eſtreat 


the value of the beaſts put into the paſture after ſuch admeaſurement, 


more than ought to have been ; and ſuch eftreats were to be delivered to 
the barons of the exchequer, like others, to be anſwered for to the king. 
If the admeaſurement had been made in the county, then the plaintiff 
might have a writ out of chancery for the ſheriff to inquire of the over- 
charge; and the ſheriff was to anſwer to the exchequer for all the beaſts 
pur into the paſture above the proper number. And that the ſheriff might 
not defraud the king in ſuch caſes, it was ordained, that all ſuch writs de 
ſecundd ſuperoneratione that iſſued out of chancery, ſhould be inrolled, and 
at the year's end tranſcripts of them be ſent into the exchequer under the 
ſeal of the chancellor, that the treaſurer and barons might ſee how the 
ſheriffs anſwered for the produce of them. It was directed, that writs 
of re- diſſeiſin likewiſe, ſhould be enrolled. in the ſame manner, and ſent i into 
the exchequer at the year's end (5). 


Taz grievances ſuffered by tenants in demeſne in conſequence of any 


failure in the meſne lord, were very great. A chief lord might diſtrain 


any where within his fee, for his ſervices and cuſtoms ; and the diſtreſs 
might therefore fall upon a tenant who had a meſne lord, that was bound 
toacquit; him towards the chief lord : ſuch tenant, however, after he had 


replevied the diſtreſs, could not deny the demand of the chief lord; and 


when he proceeded by writ of meſne againſt | the meſne lord, he would per- 


haps nd out the long proceſs of that writ. All this might Bere when. 


be) Ch. 7. (8) Ch. 8. 
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the meſne was able enough to make good the demand but it became much PART I. 
worſe, when he had nothing. Again, tho” the law allowed ſuch tenants in HAT. 
demeſne to pay to the chief lord the demands he had upon the meſne, yet EDWARD 1. 
the chief would ſometimes refuſe it, and perſiſt in receiving them at the 
hands of his next tenants only; ſo that tenants in demeſne might be ruined 
thro? the obſtinacy of their chief, and the inſufficiency of their meſne lord, 

tho they themſelves were very able to pay all demands on them. All theſe 
grievances required ſome redreſs, which was provided in the following way. 

Ir was directed, that the tenant in demeſne, as ſoon as he was diſtrained, 
ſhould purchaſe his writ of meſne againſt the lord that was meſne between 
him and the chief lord; and if he abſented himſelf till the great diſtreſs 
awarded, and had land in that county, that the plaintiff ſhould have a day 
given in the writ of great diſtreſs, before the coming of which two coun- 
ties might be held; and the ſheriff ſhould be commanded- to. diſtrain the 
meſne by the great diſtreſs, and likewiſe to cauſe him to be proclaimed in 

two full counties, to appear at the day contained in the writ, and anſwer to the 
complaint. If he did not appear, he was to loſe the ſervices of his tenant; who 
was no longer to anſwer to him for any of them, but was, for the future, to do 
ſuch ſervices and cuſtoms to the chief lord, as he before did to the meſne x 
and if the chief exacted more, the tenant was to have all thoſe excep- 
tions Which the meſne might have. If the meſne had no property, the 
tenant was, nevertheleſs, to proſecute his writ of meſne; and if the 
ſheriff returned, that he had nothing whereby he might be /ummoned, then 
an attachment was to go; and if the ſheriff returned, that he had nothing 
whereby he could be attached, ſtill the writ of great di difireſs was to ifſue, 
and the proclamation to be made in the above form, in order to give the 
tenant the effect of the meſne being forejudged of his fee and ſervices, 
as before directed. Again, if the meſne had no land in the ſhire where the 
diſtreſs was taken, an original writ of ſummons was to iſſue in that county 
and upon the ſheriff returning, that he had nothing in that county, a judicial 
writ of ſummons was to iſſue againſt him in the county where it was teſtified 
his land was; and ſuit. made in that county, till they came to the great dif- 
treſs, and proclamation, as before- mentioned. Where it happened, that the 
tenant in demeſne was infeoffed to hold by leſs ſervices than the meſne was 
bound to do to the chief lord, and he was attorned to the chicf lord after 
forejudger of the meſne, in the above way, and the meſne Fe, he 
PART I. : | K K K . 1 was 
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EDWARD 1. Tuis was to be the a when the meſue did not . ker; if he 
did, and confeſſed he ought to acquit his tenant; or if he was compelled by 
judgment to acquit him, and after ſuch confeſſion, or judgment, complaint 
was made that he did not acquit him; then a writ judicial was to iſſue for 
the ſheriff to diſtrain him to acquit his tenant, and to be at a certain day 
before the juſtices, to ſhew why he had not acquitted him: and ahonhey\ 
had proceeded to the great diſtreſs, the plaintiff was to be heard; and if he 
could prove that he had not, the meſne was to fatisfy him in damages, and the 
tenant to go quit, and be attorned to the chief lord. And if he came not 
at the firſt diſtreſs, another diſtreſs was to iſſue, and proclamation be made; 

and upon the return of it, there was to bea judgment, as before mentioned. 

Ir was not intended by this ſtatute, to exclude tenants from any remedy 
they had againſt their meſne at common law. This ſtatute was only to have 
effect, where there was one meſne only between the chief lord and the 
tenant, and alſo where that meſne was of full age; and where the tenant 
might attorn to the chief lord without prejudice to any one but the meſne 
only; which was to except tenants in dower, per legem Ang liæ, or other- 
wiſe, for life, or in fee-tail, for whom no remedy was intended by this ſta- 
tute ; tho!, at the latter end of it, min is a | promiſe cue art on; ſhould be 
made for them (a). | | | 
To go on with the ſame fubject of real remedies; we ſhall now 
mention what alteration the parliament made reſpecting pleading in the 
writ de conſanguinitate; and how the writs of ceſſavit, of nuiſance,, juris 
atriz, afliſe, and re-difleifin, were extended to new caſes, to which they 
did not before apply. It had been a common anſwer to a writ of mortaun- 
ceſtor, that the demandant was not next heir of the anceſtor by whoſe 
death he demanded the land: it was now ordained, that in writs de conſan- 
guinitate, apo, and proavs (being of the ſame nature with/a writ of mort- 
aunceſtor), the ſame anſwer ſhould be admitted (4). By the ſtatute of 
Glouceſter (e), a writ of ceſſavit was given againſt tenants in , fee-farm who- 
ſuffered the land to lie freſh : it was now ordained generally, that if any 
with-held from his lord his due and accuſtomed ſervices for two years, the 
lord ſhould have an action to recover his land in demeſne by the following 
writ ; Præcipe A. quod juſte, Sc. reddat B. tale tenementum 3 quod A. de to tenuit 


— 
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per tale ſervilium, et quod ad prædiqtum B. reverti debet, eb quod predifius A. in PART 1. 
faciendo prediftum ſervitium RR BIENNIUM CESSAVIT, ut dicitur: and that, not CHAP. VIII. 
only in this cafe, but alſo in caſes within the ſtatute of Glouceſter, writs of EDWARD 1. 
entry ſhould” be had for the heir of the demandant againſt the heir of the 

tenant, and againſt thoſe to whom ſuch land ſhould be aliened (a7. 

Txt 24th chapter of this ſtatute deſerves particular notice, as having a writs in con- 

very extenfive influence on the courſe of legal remedies in ſucceeding times. 58 8 
In the firſt place, it ſays, that in caſes where complainaats were entitled to a 

writ in the chancery, grounded upon the fact of another, de facto alicujus, the 
complainants ſhould not depart from the king's court without remedy, becauſe 

the land was transferred from one to another; and becauſe there was no writ in 

the regiſter in the chancery to be found adapted exactly to that ſpecial caſe, but 

the form, of the writ was only to be had againſt the very perſon who actually 
raiſed the . nuiſance; fo that ſhould the houſe, wall, or the hike, which 
occaſioned the nuiſance, be aliened to another, a writ was denied; but 

it was enacted, that when a writ: was granted in one caſe, and a thing 

happened in canſimili caſu, and necding a ſimilar remedy, a writ ſhould be 

made accordingly. Then the ſtatute gives this inſtance of the ſimilar forms: 

Queſtus eſt nobis A. quod B. injuſtè, c. levavit demum, murum, mercatum, et alia 

que ſunt ad nocumentum, Sc. And if the nuiſance levied was aliened from 

one to another; then it was to be thus: Queſtus oft nobis A. quod B. et C. leva. 

verunt, Sc. againſt both. In like manner as a parſon of a church might re- 

cover common of paſture by writ of novel diſſeiſin, it was ordained, that from 
henceforth his ſucceſſor ſhould have a guòdd permittat againſt the diſſeiſor or his 

heir, tho? a like writ was never before granted out of the chancery. Again, 

as a writ had long been had to try utrim aliquod tenementum fit libera eleemoſyna 

alicujus ecclefiee vel laicum fadum' talis, in future there was to be a writ to try 

utrium fit libera eleemoſyna-talis* eccleſiz, vel alterius eccleſiæ, in inſtances where 
it was a conteſt between two churches: to which the freehold belonged. 

ArrrR the ſtatute had given permiſſion to extend ſeveral writs in the above 

way, there follows this general clauſe: And as often as it ſhall happen in the 

< chancery, quod in uno caſu reperitur breve et in confimili cafit cadente ſub eodem 

jure, et ſimili indigente remedio, non reperitur; then the clerics, or clerks of the 

* chancery, ſhall agree in making a writ, or adjourn the complainants to the 

next parliament, and write the caſes in which they eould not agree, and 

refer them to the next parliament, when a-writ ſhould be made with the 
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Advice of perſons learned in the law, leſt it might happen that the king's 

© court ſhould for a long time fail in adminiſtering juſtice to com- 
“6 plainants (a).“ The clerks here ſpoken of are probably the ſame as the 
perſons ſaid by Bracton to be employed in making out brevia magiſtralia. 
Theſe writs are ſaid by that author to be varied, according as caſes differed ; 
and, it ſhould ſeem, they were put in contradiſtinction to the brevia formata, 
that were not ſubject to ſuch variation, without permiſſion of the legiſlature (3). 
Thus it appears, a ſort of liberty had always been exerciſed by the Clerks in 
chancery of adapting the forms of writs to particular caſes. It is probable, 
that this diſcretion might have been exerciſed under the direction or controut 
of the council, which was reſorted to on very particular occaſions, where there 

was a doubt or difficulty which the clerks could not ſettle among them- 
ſelves. It was to preclude the neceſſity of recurring to a higher authority, 
and to relieve that authority from the burthen of ſuch applications, that this 
ſtatute confirmed and enlarged the power of the clerks in chancery ; tho 
it ſtill leaves the alternative of an application to parliament. The uſe 
that was afterwards made of this ſtatute, in deviſing writs in confimili caſit, 
will be ſeen hereafter. Of the many new writs that ſprung from this par- 
liamentary permiſſion, one was emphatically called a writ of entry in conſimili 


caſd, The ſtatute of Glouceſter had given a writ of entry to the reverſioner, 


where a tenant in dower aliened in fee; which writ has been uſually called 
in caſii proviſe : the alienation of a tenant by the courteſy was thought to be 
in conſimili caſii with the former; and upon that idea ſuch a writ was framed 
for the reverſioner (c). This may ſerve, for the preſent, as an example of 
what were conſidered at this time as ſimilar caſes within the meaning of this 
Ir is plain from the next chapter of this ſtatute, that the following were 
not caſes of this ſort. The writ of novel diſſeiſin being the ſpeedieſt remedy 
in the chancery, it was thought proper to extend it further than it had yet 
gone. It was therefore ordained, that it ſhould lie of eſtovers of woods; 
profit to be taken in woods by gathering nuts, acorns,” and the like fruits; 
for a corody; for delivery of corn and other victuals and neceſſaries to be 
received yearly in a place certain; for toll, tronage, paſſage, pontage, and the 
like, to be taken in places certain; keeping of parks, woods, foreſts, chaces, 
warrens, gates, and other bailiwicks and offices in fee; and in all the before- 
mentioned caſes the writ was to be de libero tenemento, as was the uſage before. 


(a) Ch. 24 (5) Vide ante, 233 (0) Fitz H. B. 474. f. 
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And as heretofore it lay in common of paſture, it was now to be granted in PART 1. 
common of turbary, piſcary, and the like commons, either appendant to free- CHAP. vIII. 
holds, or without a freehold by ſpecial deed, at leaſt for term of life. Fur- EDWARD I. 
ther, when a tenant for years, or in ward, aliened in fee, and by ſuch aliena- 

tion the freehold paſſed to the feoffee, it was ordained, there ſhould be a 

remedy by writ of novel diſſeiſin, and that as well the feoffor as the feoffee 

ſhould be taken for difleiſors ; ſo that during the life of either of them the 

writ ſhould lie; and if either of the parties died, then a writ of entry. | 


Becavse ſome had doubted whether, incaſe of paſturing under a claim of 

common in the ſeveral land of another, this remedy by affiſe would lie, it was Pal. 
declared that it ſhould. And where any falſe exception was made to defer the 
taking of the aſſiſe; as that another writ of a higher nature was depending for 
the ſame land; and to maintain ſuch exception, rolls or records were vouched 
to warranty, in order to create delay, while the perſons in poſſeſſion received 
the rents and other profits ; it was now ordained, that tho” at common law the only 
penalty in failing to prove ſuch exception was, that the aſſiſe paſſed; yet that 
the tenant ſhould in future be judged for a diſſeiſſor, without taking the afliſe ; 
and alſo that he ſhould reſtore double damages, and ſuffer a year's impriſon- 
ment. If ſuch exception was alledged by a bailiff, neither the taking of the 
aſſiſe, nor judgment for reſtitution of the freehold and damages, was to be 
delayed.. However, ſhould the maſter of ſuch bailiff afterwards come before 
the juſtices, and alledge that a writ of a higher nature was depending, or the 
like exception, a writ of venire facias recordum was to be granted; and if, 
upon the return, it appeared to the juſtices, that the record would have barred 
the writ if it had been produced, it was ordained, the other party ſhould be 
warned to appear to give reſtitution of his ſeiſin and damages to the de- 
fendant, and that he who firſt recovered ſhould be puniſhed by impriſonment, 
at the diſcretion of the juſtices. And if there were any writings, or deeds of 
releaſe, or the like, which could not regularly be ſhewn. to the jurors, the 
juſtices, on fight thereof, were to. cauſe the party recovering, and alſo the 
jurors of the ſame aſſiſe, to be warned to appear; and if it was found by the 

aſſiſe that the writings were true, he who brought the aſſiſe contrary to his 
own deed was to be puniſhed, as before - mentioned. F urther, it was or- 
dained, in all aſſiſes, that the ſheriff ſhould no longer take an ox of the 
difleiſee, but of the diſſeiſor only 3, and if there were many diſſeiſors named 
in one . yet he ſhould have MIRA one ox; nor was the ox to be of more 
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than five ſhillipgs-price ; 0 was he to take more than that price in lieu 
of it (a). | | T 
Tux remedy given to . ee 0 tht alfiſe 3 e. had 
alk was, as we have ſcen, called a-cer/ificate of aſſiſe; and now it was 
allowed by the former branch upon matters of record; by the latter, upon 
deeds and quiet- claims; and this was to be not only in the aſſiſe of novel 
diſſeiſin, but in thoſe of darrein preſentment, juris utrùm, and mortaunceſtor (5). 


SEVERAL additions were made to ſome proviſions of the ſtatute of Merton. 
The proviſions of the ſtatute of Merton, and likewiſe of the ſtatute of Marl- 
bridge, about re-diffeifins, had three additions made thereto by chapter 26. 
of this act. Furſt, double damages were in future to be given in writs of 
re- diſſciſin; ſecondly, re- diſſeiſors were not to be tepleviſable by the common 
writ, that is, the writ de bomine replegianda'; and, thirdly, whereas. in the 
ſtatute of Merton that writ was, provided for ſuch as were diſſeiſed after they 
had recovered by ie of novel diſſeiſin, of mortaunceſtor, or by juries; it 
was now to lie for thoſe who recovered by default, reddition, or otherwiſe, 


without any recognition either of aſſiſe or jury (c). 


By chap. 35. of this act, ſeveral alterations were made in the ſtatute of 
Merton (d) concerning the taking away of wards; as will be eaſily ſeen by 
comparing the two ſtatutes. Phis enacts concerning children, male or fe- 
male, whoſe marriage belonged to another, raptis et abductis, taken and car- 
ried away, that if the perſon gui rapuit, i. e. the raviſber, had no right in the 
marriage, yet, tho” he reſtore the child unmarried, or paid for the marriage, 
he ſhould nev ertheleſs be puniſhed for the offtnce by two years' impriſonment: 
and if he did not reſtore the child, or married it after the years of conſent, 
and was not able to make ſatisfaction for the value of the marriage, he ſhould 
abjure the realm, „ or ſuffer perpetual imptiſonment. The following writ in 
ſuch caſe was given for the plaintiff, called ſince a writ of raviſhment of ward: 
Si A. fecerit te ſecurum de clamore ſuo proſequtndo, tunc pone per vadium, c. quod 
fit coram, Sc. oftenſurus quare talem heredem infra ætatem exiſtentem, cujits ma- 
ritagium ad ipſum pertinet, tali loco inventum RAPUIT ET'ABDUXIT contra volun- 
tatem ipſius A. et contra pacem noſtram, &c. If the heir was in the ſame county, 
then this clauſe was added: Et diligenter inquiras ubi ille heres fit in balkvd tud,' 
et ipſum, ubicungue fuerit inventus, capias et ſaboo er ſecure cuſtodias, ita quod eum 
habeas coram n prefatis J re Ge. 2% bog ter mum, ad er ue cui 1 pred iorum 


vg 253542 
(a) Ch. 2g. Vide ante, (Y) 2 Inft, 415. (0 Vide ante, 99% (4) Ch. 6. vide ante, 197. 
A. vel 
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A. bel B. Peddi dezent, Ge. Upon this there Thea proceſs of difirely, if he PART 1. 
had any thing to be diſtrained by; and it he 50 e and did not nk CHAP. vut. 
he was to be exacted and outlawed. | BWIN. 
Ir the heir was conveyed into unbiker # county; Sutton the fame effect 
Hucd to the ſheriff of that county. If the heir died before he was found, 
or before he was reſtored to the plaintiff, the ſuit was yet to go on, as che 
raviſher was fill to be puniſhed for the offence, Again, if the plaintiff died 
before the ſuit was determined, it was to be re- ſummoned at the ſoit of the 
heir; and if it belonged to him by gift, ſale, or the like, then at the ſuit of 
the executors of the plaintiff. Again, if the defendant died, the action was in 
like manner to go on between the plaintiff and his heirs or executors by 
re- ſummons; tho' the puniſhment of impriſonment was not to extend to 
them. In like manner, in the writ de communi cuſtodid, which begun, Præcipe 
tali, &c. quod reddat, &c. it either party died, it was to be re- ſummoned, 
with diſtreſs, and proclamation at three county eourts; and if he came not, 
judgment was to paſs; with a ſaving of the defendant s right, if he would after- 
wards claim it. The ſame, ſays the ſtatute, ſhall be done i in the writ de tranſ- 
greſione, wherein a perſon complained that he was cjefred from wardſhips of xrjeament of 
this kind. 11 is the firſt mention of the writ de tjectione cuſtodie, or gjettment Ward. 
of ward. 135 
WHEN an inheritance deſcended to one within age er parie Parris . of was 
held of one lord, and another ex parte matris which was held of another, there 
was a doubt to which of the lords the marriage of the heir ſhould belong. To 
ſettle this it was now declared (a), that the marriage ſhould belong to that 
lord by whom the child's anceſtor was firſt infeoffed ; not having reſpect to 
the ſex, nor the quantity of land, but only to the more ancient feoffment by 
Knight's ſervice. Thus wardſhip was to depend o on priority of feoffment. 
ANOTHER proviſion of the ſtatute of Merton was extended by ch, 46. of 
this ſtatute... The regulation made' (3) concerning tenants encroaching on 
their lords was extended to neighbours, who had as little or leſs right than 


a lord's own tenants to encroach on his waſtes; J and this was to hold good in 
all caſes where paſture was. claimed as. appurtenant to, their tenements 2; but 
where common was claimed by ſpecial grant, or feoffment, for a certain 

number of cattle; ; then, as conventio vincit legem, he was to. recover 
conformably with the terms of the grant. It was enacted, that no perſon | 1 5 


thould, in future, be liable to an aſſiſe of common of make on account of 


-- 


(a) Ch. 16 


(4) Vide its; 199 | | 2 * 
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any windmill, ſheepcote, dairy, or the neceſſary enlarging of a court or 
curtelage, Where a perſon having right to approve had made a hedge or 
dyke which was thrown down in the night, or at any other time, but the 
offenders could not be found, nor would the people of the neighbouring towns 
cauſe them to be indicted, the neighbouring towns were to be diſtrained to 
repair the damage at their own coſts. . It was alſo enacted, that where com» 
mon was uſurped during the infancy of an heir, during the time a woman was 
ſub poteſtate viri, while the paſture was in the hands of a tenant in dower, per 
legem Angliæ, or otherwiſe, for term of life or years, or in fee- tail, and the 
uſurper had entered within the time of limitation in a writ of mortaun- 


ceſtor, if they had no common before, they ſhould not have recovery 


by an aſſiſe of novel diſſeiſin; becauſe ſome had ſaid, that ſuch paſtures 


were to be conſidered as appertaining to the freehold, bevy fo a writ of dd 


novel diſſeiſin a proper remedy. 


Tuaxsx are the parts of this ſtatute which relate to private Tights; ace 
ing only ch. 32, 33, and 41, concerning property in mortmain, which have 
been mentioned in a former part of this reign (a). 4 

Tux regulations made by this ſtatute for the adminiſtration of criminal 
juſtice were few, It was complained, that many procured falſe appeals of 
homicide, and other felonies, to be brought by appellors who had no pro- 
perty, either to ſatisfy the king for the falſe appeal, or the party appealed in 
damages : it was therefore ordained, that when an appellee was acquitted, 
either at the ſuit of an appellor, or of the king, the juſtices before whom the 
appeal was heard, ſhould puniſh the appellor by a year's impriſonment : the 


' appellor, nevertheleſs, was to reſtore to the party appealed, according to the 


diſcretion of the juſtices, the damages he had ſuſtained, by the arreſt, im- 
priſonment, and diſgrace attending it, befides a fine to the king. If the 
appellor was not able to pay the damages, it was to be inquired (if the appellee 


deſired it) by whoſe abetment or malice the appeal was commenced ; and 


if it was found by the inqueſt that any one was the abettor therein, it was 
enacted, that he fhould be diſtrained, at the ſuit of the party appealed, by 
a judicial writ, to come before the juſtices, and, if he was convicted, ſhould 
be puniſhed as the appellor. It was further ordained, that in an appeal 


de morte hominis, no eſſoin mould lie for che appellor, 1 in whatſoever court 
he appeal might be G0. 1 


(a) Vide ante, 493+ S' (5) Ch, 13. } * ER. 
AxoTHER 
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AxornER prievance was, that ſheriffs would pretend perſons were indicted 
before them in the tourn of felonies and other offences, and upon that would 
take them and confine them in-priſon, tho” neither indicted by twelve jurors, 
nor guilty, and ſo exact money from them for their diſcharge. To put a 
check upon this abuſe of juriſdiction, it was enacted, that ſheriffs in their 
tourns, and other places where they had power to enquire of offenders, by 
the king's precept, or ex officio, ſhould cauſe the inqueſts of ſuch malefactors 
to be taken by lawful men, and by twelve-at the leaſt, who ſhould put their 
ſcals to the inquiſitions; and perſons found guilty by ſuch inquifitions, were 


to be taken and impriſoned as heretofore. And if ſheriffs impriſoned others 
than ſuch as were indicted by inqueſts of this kind, perſons ſo impriſoned 


might have their writ de impriſonamento, as againſt any other perſon who im- 
priſoned them without authority: the like of other bailiffs of liberties (a). 

Tus puniſhment of rape was once more changed into felony. It is pro- 
vided, ſays the ſtatute (5), that if a man raviſh a woman, whether married, 
damſel, or other, where ſhe did not conſent, either before or after, he ſhall 
have judgment of life and member : this was to be at the ſuit of the party. 
Likewiſe, where a man raviſhes a woman, whether dame eſpouſe, a married lady, 
damſel, or other, with force, altho' ſhe conſent after, he ſhall have judgment as 
before-mentioned, if attainted at the ſuit of the king ; and in this caſe, ſays 
the ſtatute, the king ſhall have the ſuit, Thus the election given by the 
old law to the perſon raviſhed, was wholly taken away (c). 

Ir is faid (d), there was a writ at common law, de uxore abduti4 cum Bonis 
viri, for the huſband, tho* there is no mention of ſuch a one in Bracton: 
however, this ſtatute provides, de mulieribus abductis cum bonis viri, that the 
king ſhould have his ſuit for goods ſo taken; ſo that ſuch offenders might 
now be proceeded againſt criminally, as well as civilly. If a woman wil- 
lingly left her huſband, and went away and continued with her adulterer, 
ſhe was, upon conviction thereof, for ever to loſe her action of dower, unleſs 
the huſband would willingly, without any coercion of the church, be recon- 
ciled to her, and cohabit with her; in which caſe her right of action was 
reſtored. A perſon who took away a nun, tho? ſhe conſented, was by this 
act to be puniſhed with three years impriſonment, to be fined to the 
king, and make a reaſonable ſatisfaction to the houſe (e). 


(a) Ch. 13. (b) Ch. 34. (e) Vide ante, 384. (4) F. N. B. 121. K. 
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SEVERAL ſtatutes were made for regulating the officers of courts, ſettling 


* CHAP. VIII. their fees, and preventing impoſition and extortion upon ſuitors (a), fimilar 


EDWARD I. to ſome regulations made by ſtat, 1 Weſt. 3 Ed. (4). One of theſe aimed 


Statute of 
Wincheſter, 


higher than the miniſters of courts. The chancellor, ſays the ſtatute (c), 
treaſurer, juſtices, nor any of the king's counſel, clerks of the chancery, of 
the exchequer, of any juſtice, or other officer, any of the king's houſe, 
clergy or lay, ſhall receive any church, or advowſon of a church, land, or 
tenement, in fee, neither by gift or purchaſe, nor to farm, ne a champert (that 
is, to have a part, or camps partitio, fince called champerty), nor otherwiſe, 
ſo long as the thing is in ſuit before them, or any other of the king's officers ; 
and if any did contrary hereto, both purchaſer and ſeller was to be-puniſhed 


at the king's pleaſure. The dividing part of the thing in queſtion is a bribe 


mentioned in the firſt ſtat. of Wes. (4); but it is firſt ſpoken of here under 
the name of champerty. 


Arr ER the numerous proviſions made by this ſtatute fol the amendment 
of the law, it concludes with a fort of anxiety leſt any thing ſhould be left 
not provided for; ſuper vero ſtatutis in defedtum legis, et ad remedia editis ne 
diutius querentes, cum ad curiam venerint, recedaut de remedio deſperati, babeant 
brevia ſua ix $UO CASU PROVISA (e); referring, as it ſhould ſeem, to the 24th 


chapter, which had given the authority to clerks 1 in the Chancery to frame 
writs in confimili caſũ. 


Tas next act of this parliament is the ſtatute of Wincheſter ; containing 
ſome regulations for enforcing the ancient police, and preventing the increaſe 
of offenders. The act ſtates, that robberies, murders, burnings, and thefts, 
increaſed more than ever; which was very much owing to the negligence 
or wilfulneſs of jurors, who, being connected either with the felons or re- 
ceivers, could not be brought to indict them: again, jurors were not, 
as they ſhould be, of the neighbourhood where the offence was committed ; 
nor was there any penalty upon jurors guilty of ſuch concealments and ne- 
glects. To remedy this, ſays the ſtatute, the King hath eſtabliſhed a pe- 
nalty for ſuch concealment ; ſo that, if they diſregarded their oath, they 
might be in ſome fear of the penalty. But there being no ſpecific penalty 
named, it ſhould ſeem, it muſt be aſcertained by the diſcretion of the court. 
It further directed, that cries ſhould be ſolemnly made in all counties, hun- 
dreds, markets, fairs, and other places where there was great reſort of people, 


705 (a) Ch. 42, 44. Ch, 26, 27, 28, zo. Vide ante, 384. | (c) Ch, 19 


(4) Ch. 25. Vide ante, 385. (e) Ch. 50, i 
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ſo that none might excuſe himſelf for ignorance : by theſe means the country 
would be ſo well kept; that none could eſcape for want of freſh ſuit from 
town to town, and from country to country (4). 


 Morzover, when it was neceſſary, inqueſts were to be made in towns by 
the lord of the town, and afterwards in the hundred, in franchiſes, and in the 
county, and ſometimes in two, three, or four Counties, in caſe of felonies 
committed in the marches of ſhires, ſo that the offenders might be attainted. 
And if the country would not anſwer for the bodies of ſuch offenders, the 
following penalty was ordained : the people dwelling in the country were to 
de anſwerable for the robberies done, and the damages ſuſtained ; ſo that the 
whole - hundred where the robbery was committed, with the franchiſes 
therein, ſhould be anſwerable for robberies ; and if they were done in the 
diviſion of two hundreds, 4/4 the hundreds and the franchiſes within them 


were to be anſwerable. The hundred was to have only forty days, within 


which they ſhould agree for the damages, or anſwer for the bodies of 'the 
robbers (5). This policy of compelling a certain diſtrict to make good ſe- 
cret miſchiefs committed therein, had been purſued in the former ſtatute of 
this year againſt the breakers-down of hedges, and the like, in the night (c). 
Upon this proviſion of the ſtatute of Wincheſter an action has been grounded, 
by which a perſon robbed may recover againſt the hundred the loſs he has 
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ſuſtained, This has ſince been put under certain reſtrictions, by ſeveral 


ſtatutes (d). 


By way of prevention it was s enacted, that in gents walled towns, the gates 
ſhould be cloſed from ſun-ſettimg to ſun- riſing; that no one ſhould lodge 
in the ſuburbs, or in any place out of the town, from nine o'clock till day, 
unleſs his hoſt would anſwer for him. And every week, or at leaſt every 
fifteen days, the bailiffs of towns were to make enquiry of perſons lodged 


in the ſuburbs or foreign places of the town; and if they found any who 


had lodged ſtrangers or ſuſpicious perſons againſt the peace (for ſo it was 
called), the bailiffs were to do right therein. Watches were to be kept, as 
had been uſed in former times, that is, from the day of the Aſcenſion to the 
day of St. Michael, in every city, fix men at every gate; in every borough, 
twelve men; in every town, fix or four, according to the number of inhabi- 
tants, who ſhould watch continually from ſun-ſetting to ſun- riſing. If any 
N paſſed by, theſe watches were to arreſt him till morning; and if any 


l. . ck a. (00 Ch. 6. (4) Stat. Eliz. &c, 
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ſuſpicion appeared, he was to be delivered to the ſheriff, whow as to kid him 
ſafe till he was delivered in due manner, If any one reſiſted the arreſt, hue 
and cry was to be raiſed; and thoſe who kept watch in the town were to 
follow the hue and cry from town to town till the offender was taken. It 
was enacted, that no one ſhould be puniſhed for arreſting ſuch ſtrangers (a). 


Ix was directed, that highways ſhould be cleared from woods, buſhes, 
and dykes, that no one might lurk there : this was to be for two hundred 
feet on each fide of the road. However, aſhes and large trees were not to 
be felled to make ſuch clearance. If robberies were committed thro' 
the owners refuſing or neglecting to clear the roads in the above manner, they 
were to be anſwerable for the felonies ; and if murder was done, they were to 
make fine at the king's ſuit, If the owner could not remove trees and buſhes 
himſelf, the country were to aid him: the ſame of the king's demeſnes and 
foreſts, Moreover, if a park was made out of a highway, it was to be two 
hundred feet from the highway ; or a wall, dyke, or hedge, might be made, 
that offenders might not paſs, or return to commit offences (4). It was fur- 
ther directed, that every man ſhould have harneſs and arms, according to 
the old aſſiſe of arms, with ſome variations directed by this ſtatute (c). 


Tux next act of this parliament is the flazute of merchants ; which having 
been mentioned before, we proceed to the ſtatute of Circumſpectè agatis, as 
it is called, from the initial words of it; tho? it is rather in the form of a writ 
from the king to his juſtices concerning the biſhop of Norwich and his 
clergy, beginning, Rex talibus juſticibus ſalutem. Circumſpectè agatis, Sc. without 
any mention of the concurrence of the parliament (d). However, it has 
always been conſidered as a ſtatute ; is referred to by a ſubſequent parliament 
as ſuch; and, after what has been before obſerved on the form of our old 


ſtatutes (e), the reader may not, perhaps, confider ſuch deficiency of parties 
or wording as very fingular or material. 


Tus act was deſigned to aſcertain the boundstiks of eeclefiaſlical juriſdic- | 
tion in ſome particulars; for whict-purpoſe it directs, that the biſhop of 
Norwich and his clergy (a conteſt with whom might, probably, be the 


immediate occaſion of this act) ſhould not be puniſhed, if they held plea of 


ſuch things as were mer ſpiritualia: as for initance, of penance enjoined by 
prelates pro mortal; peccato, as fornication, adultery, and the like; in which 
caſes ſometimes a corporal, ſometimes a pecuniary pain was infiGedy $4 


(a) Ch. 4. (5) h. 3. (e) Ch. 6. (8) Inſt, 487, | (4) Vide ante, aa 


cially 


* * L 1 u 4b AW 1, 4, 


cidlly if the pepſor vifending: therein was a freeman: alſo, if prelates pu- PART gq, , 
niſhed any one for having a church- yard unincloſed, a chufch uncavered, or CHAP. vin, 
not decently ornamented ; in which caſes: none but pecuniary penalties could, 20 NIR 5 
be impoſed. So if a rector demanded parochial oblations and tythes due and 
accuſtomed; or a rector claimed againſt another rector tythes, whether large ' 
or ſmall, ſo as they did not amount to the fourth Part of the value of the 
church : again, if a rector demanded a mortuary in places Where it was not 
cuſtomary ;, ſo if a, prelate of any church, or a patron, ſhould demand from 
the rector a penſion as due to him ; it was ordained, all ſuch demands Mould 
be made in the eccleſiaſtical court. As to the laying of violent hands upon 
a clerk, and cauſes of defamation, it was, ſays the ſtatute, heretofore allowed, 
that ſuits of that ſort ſhould be heard in the court chriſtian, if money was 
not demanded, and they went merely ad correctionem peccati : the like of ſuits 
de dei Lefione. In all the above-mentioned caſes, ſays the act, the eceleſiaſti- 
cal judge had juriſdiction, regid probibitione non obſtante. 
 Tais is the ſettlement made by the ſtatute of Circumſpe2 agatis, in . 
24th year of this king. There is a ſtatute upon the ſame ſubject of eccle- 
ſiaſtical juriſdiction, which may be more properly mentioned here, than in 
its chronological order: this is called the ſtatute of the writ of conſultation. | 
Tr ſeems the writ of prohibition had been reſorted to very frequently, in 1 
caſes where no remedy could be had in the king's court, by writ out of 
chancery; ſo that people were left without redreſs either in the temporal or 
ſpiritual court. This was complained of to the king; and it was now or- 
dained, that, in future, when the eccleſiaſtical judge was ſtopt by a prohi- 
bition, the chancellor, or the king's chief juſtice for the time being, 
upon ſight of the libel in ſuch cauſe, at the inſtance of the complainant (if 
they ſaw there was no remedy in ſuch caſe by a writ out of chancery, but that 
it belonged to the ecclefiaſtical court to determine it), ſhould write to the 
Judges before whom the cauſe depended, quod in cauſd procedant, non obſtante 
prohibitione regid fibi prius inde direfd, Sc. Thus was it endeavoured to re- 
{train both theſe claſhing, juriſdictions from encroaching the one on the 
other. 
A STATUTE for regulating the Pole of the city of London, entitled La- 


tut civitatis London; and another, entitled, forma conceſſionis et exempli ca- 


Honis Cartarum, confirming the Charters, make the remainder of the ſtatutes 
enacted in this famous 3 of Weſtminſter, in the 1 3th year of this. 
king. Paſſing « over the fatutum Exoniæ, 14 Ed. I. concerning inquiſitions 


taken before coroners, and ſome articuli ee that farms 3 | As alſo the ordi- 
| 1 nate 
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HISTORY OF THE 
natio proflatu Hiberniæ, 1) Ed. I. mentioned in the former part of this reign; 


CHAP, VIII. we come to the eighteenth year of this king, when a parliament was holden, 


— — — 


EDWARD 1. commonly called Weſtminſter the third. This contains four very important 


Statute of 


quo warranto, 


ſtatutes. The firſt is the ſtatute quia emprores terrarum ; two ſtatutes — qo 
warranto ; and the modus ievandi fines. 

To begin with the ſtatute of que warrants, 18 Ed. I. ſtat. 2. Before we 
ſpeak of this ſtature, it will be firſt neceffary to take notice of one on the ſame 
fubject, and bearing the ſame title, that was enacted in the fixth of the king. 
This ſtatute was for a long time conſidered as being made in the thirtieth year 
of this reign; but that was only a publication of it under the great ſeal, where 
it is recited as having paſſed in the fixth, to which place it is now reſtored. 
The king, in execution of the plan of reducing the nobles under his ſovereign 
authority, had begun to make ſtrict inquiry into the titles by which franchiſes, 
and liberties were claimed. Some of theſe he had refamed by judgment of his 
courts of law ; and many prelates, earls, barons, and others, had days fixed 
when they were to make out their claims, and the whole would be examined : 


but to quiet the minds of men till this matter was inveſtigated, it was among 


other things now enacted, that a writ ſhould iſſue, commanding the ſheriff 

to permit all perſons to continue in the enjoyment of ſuch liberties as they had 
hitherto poſſeſſed, till the king's coming (that is, the coming of the King's 
court) into that county, or the coming of the juſtices itinerant ad omnia placita, 
or till the king gave ſome further direction therein. The form of another writ 
was preſcribed, which directed the ſheriff to make proclamation for all per- 
ſons claiming any liberties by royal charter, or otherwiſe, to come before 


the juſtices ad primam alſiſam, cum in partes illas venerint, to ſhew quomodo Bu- 
Juſmodi libertates habere clamant, et Qqy0 WARRANTO, &c. 


Tars was a very general and ſummary way of putting people to defend 
their rights and ſhew their titles ; it was declaring war with all the liberties 
and franchiſes in the kingdom, without ſtating any ſpecific ground of com- 
plaint, and throwing the onus probandi upon the defendant. The ſtatute, 
however, that was made to maintain the proceeding which was hereby ſet 
on foot, declares, that ſhould any object that they were not bound to anſwer 


without an original writ; then, if it appeared they had uſurped any liberty upon 
the king or his anceſtors, they ſhould anſwer immediately without any writ, 


and abide the judgment of the court: but if they ſaid their anceftor died 
ſeiſed of the liberty, then they were ſo far diſtinguiſhed from the foregoing 


_ deſcription of perſons, that the king was to award an original writ out o 


Chancery, ſummoning the party to appear in proximo adventu nofiro, vel coram 
an, 


juſticiariis, &c. chm in partes, Ec. oftenſurus p WARRANTO tenet wiſum PART 1. 
ſranciplegis in manerio de N. Sc.; upon which there was to be the ſame pro- CHAP. VIII. 
ceſs as in perſonal actions. | DWA =D L 


ArTe this ſtatute, great numbers of writs of quo warranto were brought 
againſt prelates and others of the clergy, and againſt the temporal lords and o- 
thers for their liberties, franchiſes, and privileges of various kinds. Theſe rigo- 
rous proceedings were ſeverely felt, becauſe, during the diſorders of the two for- 
mer reigns, many of their charters, records, allowances, and other evidences 
and muniments weredeſtroyedor loſt, While this oppreſſive courſe was taking 
by the king's officers, complaint was made thereof in the parliament of the 18th 
year of this king; in conſequence of which there paſſed the ſtatutum de quo war- 
ranto xovuu, as it is called in reſpect of that made in the ſixth year at Glou- 
ceſter. Foraſmuch, ſays this act, as writs of quo warranto, and judgments to be 
given thereon, were greatly delayed, becauſe-the juſtices in giving judgment 
were not certified of the king's pleaſure therein (it not being uſual, it ſeems, for 
judgment to be given till the juſtices were certiffed of the king's pleaſure by 
a writ de libertatibus allocandis, founded probably upon the ftatute made at 
Glouceſter) ; he therefore, of his ſpecial grace, and for the affection he bears 
to his prelates, earls, barons, and others of his realm, granted as follows: | "TOM 
That all perſons who conld make out by an inqueſt of the country, or other- 
wiſe, that they and their anceſtors, or predeceſſors, had enjoyed and uſed 
any liberties. whereof they had been impleaded by any of thoſe writs, ante 
tempus regis Richardi, conſanguinei ſui, aut toto ſempore ſuo, et bucuſque, and 
had ſo: continued till then, without miſuſing them, ſhould be adjourned to a 
future day before the ſame juſtices, within which time they might attend the 
king with the record of the juſtices, figned with their ſeal, and alſo the re- 
turn; and the king would, by his letters patent, confirm their titles. And it 
was enacted, that thoſe who could not prove the ſeiſin of their anceſtors or 
predeceſſors in the above way, ſhould be dealt with in the regular courſe of 
law (a): to which the king added this gracious clauſe,. that where judg-- 
ments had been given againſt certain perſons within a particular time, he" 
would grant them the benefit of the above proviſion. 2 


Io ſpare the expences attending ſuch a proceeding as this, where the con- 
reſt was with the crown, it was ordained, that, in future, pleas of gu 
warrante ſhould be Py and determined in the i/inera of the juſtices ; and 
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HISTORY OF' T HE 


that all pleas then depending ſhould be adjourned into the counties, till the 
coming of the juſtices (a). This is followed by another ſtatute of que war- 
ranto, confirming a reſtitution to ſuch as had loſt their liberties by judgment, 
and ſecuring others who came within the grace held out by a clauſe in the 
former act. Thus was this, terrible inquiry by que warrants for a time let 
looſe upon the great men of the nation, till the king at length conſented to 
ſuſpend it, and wholly aboliſh the moſt oppreſſive parts of that proceeding. 


Tur ſtatute Quia emptores is entitled in the parliament roll, from the ſubject 
of it, ſtatutum regis de terris vendendis et emendis, We have before ſeen the 
reſtraint impoſed on the alienation of land by Magna Charta (5); with the 
practice that ſtill ſubſiſted during the laſt reign, and which gradually led to 
a violation of that chapter in the Great Charter. As the conſequences of this 
practice were more felt, complaint thereof was made in parliament, and the 
following ſtatute was paſſed in order to put this matter upon a new footing. . 
Foraſmuch, ſays the act, as purchaſers of lands and tenements of the fees of 
great men, and other lords, have entered into their fees, to the prejudice of 
the lords; theſe purchaſers having bought the lands and tenements from the 
freeholders of ſuch great men to hold of their feoffors, and not of the chief 
lords of the fees; ſo that the chief lords have loſt their eſcheats, marriages, 
and wardſhips of ſuch lands and tenements, which was a grievance to the 
great landholders of the kingdom, who thought themſelves in a manner 
diſherited by ſuch defalcations in their ſeigniories: for theſe reaſons it was, 
at their inſtance, ordained, that, in future, it ſhould be lawful for every free- 
man to ſell, at his pleaſure, his land or tenement, or a part thereof, ſo that 
the feoffee ſhould hold the land or tenement of the chief lord by the ſame. 
ſervices and cuſtoms by which the feoffor before held them (c). Thus every 
freeholder, inſtead of the partial permiſſion he before had under Magna 
Charta, was at liberty to alien all his land, to be holden of the chief lord; fo 
that the practice of creating new ſeignories now ceaſed, and every tenancy in 
the kingdom was ever after to continue a part of the ſame fee or manor to 
which it then belonged ; for no manor could be created after this act. 


Tris act has two other chapters, one of which is only explanatory of the 
former; and directs, that where a freeholder ſells part only of his lands or tene- 
ments, the feoffee ſhould be immediately charged with the ſervices due to. 
the chief lord, in proportion to the quantity of the land or tenement ; and 


(a) Sets 2. (5) Vide ante, 1833. (e) Ch. 1. | 
ID 


EN GLI A . 


the chief lord was to receive it at the hands of the feoffee (a). It was added 
by way of caution, that this act ſhould not be conſtrued as authorizing the 
purchaſe of lands or tenements in mortmain ; and that it ſhould relate only to 
lands held in fedo ſimpliciter (b) ; or, as it has ſince been called, fee fi fimple. 


Tux 4th act paſſed in this parliament is the modus levandi fines ; ſtating the 
courſe to be obſerved in levying a fine; for ſo this tranſaction was now uſually 
called. It directs, that when the original writ was delivered in preſence 
of the parties, before the juſtices, a countor ſhould ſay thus: Sire juſtice, conge 
d accorder (Which was praying the /icentia concordandi, on which a fine, was due 
to the king); then the juſtice was to ſay, que durra (or donera), fire Robert? 
naming one of the parties. When they had agreed upon the ſum of money 
to be given to the king, then the juſtice was to ſay, Criez la peez (that is, re- 
hearſe the concord); upon which the countor was to ſay, “ Inaſmuch as 
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Modus levands 
fi 


ne", 


peace is licenſed thus unto you; William and Alice his wife, who are here 


cc preſent, do acknowledge the manor of B. with its appurtenances contained 
© in the writ, to be the right of Robert, come cel gil ad de le doun (or, as 
© ſome copies have it, come cell que il ad de lour done (c)), as that which he 
< hath of their gift, to have and to hold to him and his heirs of William 
c and Alice, and the heirs of Alice, as in demeſnes, rents, ſeignories, courts, 
cc pleas, purchaſes, wards, marriages, reliefs, eſcheats, mills, advowſons of 
« churches, and all other franchiſes and free cuſtoms belonging to the faid 


«© manor, paying to Thomas and John, and their heirs, as chief lords of the 
6c fee, certain ſervices and cuſtoms due for all ſervices.” 


Tris was the method of proceeding to be obſerved in future, and fines 


were henceforward more uniformly levied than they had been by the com- 
mon law, It was declared to be the uſage of the common law. not to ſuffer 
a final accord to be levied in the king's court without a writ original; which 
was to be returnable before four juſtices in the bench or ey re, and not elſe- 


where; it was alſo to be in preſence of the parties named in the writ, who | 


were to be of full age, of good memory, and out of priſon ; and if a woman 
covert de baron was one of the parties, ſhe was firſt to, be examined by the 


four juſtices above- mentioned. And the reaſon of ſuch ſolemnity, ſays the 


ſtatute, is, becauſe a fine is ſo high a bar, of ſuch great force, and of ſo 
ſtrong a nature, chat! it concludes not-only parties and privies thereto, and their 


Fa: but all other People of the world cb peine of full age, out of priſon, of 


| 07 Ch, 2 18 Ch. 3. 6 (Oþ 2 Inſt. 510. K | 
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HISTORY Of THE 


ſane memory, and within the four ſeas at the time of the fine levied, if they 
make not the claitn of their action ſur lu pie, on the foot of the fine (or, as 
other copies have it, pur le pays), within à year and à day, 


Is the 25th yeat of this King, there was another ſkatute upon this ſubject, 
entitled, atutum de finibns levatis, by which it was intended to aboliſh a 
practice which had ſomewhat invalidated fines, and rendered them a leſs 
valuable ſecurity than they had formerly been. The ftature ſays, that fines 
levied in the King's court ought to and did make an end of all matters; and 
were ſo called, becauſe, next to the duel and great aſſiſe, ultimum locum, el 
FINALEM Zeneant, et perpetunm: but that, in the late turbulent reign of 


Henry III. and fince, the parties to a fine, and their heirs, contrary to an- 


cient law and practice, had been admitted to annul and defeat ſuch fine, 
by alledging, that before the fine was levied, and at the levying thereof, and 
fince, the demandants, or plaintiffs, or their anceſtors, were always ſeiſed of 
the lands contained in the fine, or of ſome parcel thereof ; which fact uſed 
to be tried by a Jury, and, if found to be true, was conſidered as annulling 
the fine. The caſe in which this could happen was, when the conuſee ren- 
dered back ſuch an eſtate to rhe cognifor, who had all along continued ſeiſed, 

and in poſſeſſion of the land. To put an'end to this Practice, 1 it. was ordained, 

that ſuch exceptions, anſwers, or. inquifitions of the country, ſhould not, in 
future, be admitted, contrary to ſuch acknowledgements and fines. The 
fatute further directs, that ſuch notes and fines as were in future levied 
in the king's court, ſhould be read openly and ſolemnly, and that in the mean 
time all pleas ſhould ceaſe; and this was to be on certain days of the week, 


according to the Gteretton of the juſtices (a). Thus was the doctrine of 
as ſettled in the way it continued for many years after, 


To return to the 18th year of this king, and g⁰ on with the remaining fta 
tutes, in the order in which they were paſſed, In the 20th year, there were 
fix ſtatutes. The firſt is called the ſtatute of vouchers the next, of waſte z 
the third, de deferific fone Juris: theſe ate followed by three upon, the ſubject of 
the coin: The firſt three were made for improving ſome proviſions of 
fat. Weſtm. 1. that is; the ſtatute of vouchers extends the privilege given to 
à demandant by the 1ſt Weſtm. (3) to counterplead a a warranty, if the war- 
rantor was abſent, to caſes where he was preſent alſo. Vouching to warranty 


had been much abuſed by determined and * men, Who would vouch 


12 \ 
{a) Ch, I, 1 Wo Ch. 40. Vide ante, 11. | 


ſome 


1 ENGLISH! L AW. | 
ſome indigent ' perſon ; and if ſuch vouchee entered into the warranty, 


there could be no counterpleading his title before this act, but the 


duel might be waged, and the demandant obliged to reſt the determination 
of the queſtion Nan ae wenn ö By which was prevented in future by this 
act. 

Tur ſtatute of mote is an addy Kaige! in petnamtes of a point 
ariſing in a cauſe pending in the bench, and à declaration how the law ſhould 
be held in future. The caſe in- the bench was of an action of waſte, where 
the plaintiff. died before judgment, and his heir brought a freſh action 
againſt the defendant; to which the defendant made anſwer by ſaying, he 
ought not to anſwer for waſte done before the inheritance deſcended on the 
plaintiff, and therefore demanded judgment of the action: upon which 
ſome of the juſtices were of opinion, that the writ of waſte, being a writ de 
tranſgraſſions, none ſhould obtain redreſs and recompenee thereby, but he to 
whom and in whoſe time the treſpaſs was done: others, and many of the 
king's counſel, were of a contrary opinion. To ſettle this it was now or- 
dained by parliament, that an heir (in whoſe ward ſoever he might be, and 
whether within age or not) ſhould have his recovery by a writ of :waſte in 
the above caſes, and thoſe which were ſimilar, as well of waſte in the time 
of his anceſtor, as fince. the deſcent upon himſelf, and ſhould-recoyer the 
place waſted, and damages as ordained by the ſtat. Weſtm. 2. (a) : and the 
juſtices were directed to proceed in that manner in the cauſe before them, 
and in all others. This ſtatute ſeems to be one inſtance of the recourſe 
which the courts uſed to have to the parhament for deciding doubts in ſuits 
before them, and which was very common in theſe days. 

Ix was found that. abuſes followed from the liberty given by ſtat. Weſtm. 8. 
(S) of receiving perſons before judgment to defend the inheritance, where ac- 
tions were brought againſt tenants per lagem Ang liæ, in tail, in dower, for life or 
years, It was therefore now ordained by the ſtatute de deſenſione furis, that the 
perſon ſo received ſhould find ſuch ſufficient ſecurity as the court ſhould think 
fit, to ſatisfy the demandant of the value of the land, from the day he was re- 
ceived till the final judgment. If the demandant recovered, he was to be 
amereed; and if he had not wherewithal to pay, he was to be committed to 


priton at dhe king's pleaſure; tho? he was to go quit, if he Mann malte out 


his title to have been as he fated 1 it when he was received. 


(a) Ch. 14s Vide ante, Fre 00 Ch. 3. Vide ante, 427 · | | 
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Or che tres ptoriBons-aböut the coinzathe frfl a8 erttitled, — .. 
W 4 nerd'; the ſecond, ſtatutum de monet#* parbum. Theſe were againſt the impor- 
EDWARDS 1. tation of clipped and counterfeit money. This offence, by the latter act, was 


puniſhed, for the firſt offence, with forfeiture of the money, as well in 
merchants negociating as importing it; for the ſecond offence, they were; be- 
fides, to forfeit all other goods that they had about them; for the third 


- offence, to be at the king's mercy for their bodies and all their goods. The 


next proviſion is entitled, articuli de moneta, and is upon the fame ſubject of 
importing clipped money, which, it ſeems, was the moſt common offence 
againſt the coin in theſe days. To bring all the acts upon this article into one 
view, there is another public inſtrument in the 27th year of this king, entitled, 
ſtatutum de falſo monetd. Tt was therein ordained, that perſons importing 
certain coins, called pol/ards and crokards, ſhould forfeit their lives and 
goods, and every thing that they could forfeit. It was likewiſe directed, that 
officers ſhould be appointed at the ſea-ports to ſearch all perſons landing 
there, to ſee if they had any unlawful money. 

Tarvs far of the ſtatutes in the 2oth year of this king. Is the 21ſt there 
are two: one entitled, de iis qui ponendi ſunt in affifis (of which we have before 
ſpoken (a)); the other, de malefaftoribus i in parcis. This act was for the pu- 
niſhment of perſons treſpaſſing in foreſts, chaſes, parks, and warrens ; and 
ordains, that ſuch perſons, if they fled, or defended themſelves againſt the 
foreſter, warrener, or parker, and were killed, the perſons attempting to take 
them ſhould not loſe life or limb, or ſuffer any other puniſhment for fo 
doing; but foreſters and others were by the ſame act cautioned how, under 
pretence of the like treſpaſſing, they moleſted or hurt any one quietly paſſing, 
for that in ſuch caſes execution ſhould be done as before. 

Ix the 24th year 1s the ſtatute of the writ of conſultation : in the 2 300 „the 
confirmationes Chartarum, and the excommunication of thoſe who offended 
againſt the Charters ; all which have been confidered before. Then comes the 
ſtatute de finibus levatis, 27 Ed. I. the firſt chapter of which, and that which 
gives the title to the ſtatute, has been already noticed; as has the third 
and fourth (2) concerning juſtices of gaol-delivery and of niſi prius. Chap. 2. 
only remains to be mentioned, which puts ſheriffs under ſome check in 
their accounts of iflues, fines, and the like; and ordains, that a baron and 
a clerk of the exchequer ſhall go once a- year into the country, to enroll the 
names of ſuch as had paid, and hear and determine r againſt 


(s) Vide ante, 423. (50 vide ante, 416" 
TN ſheriffs. 
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ere The other ſtatutes in this ſame year are, one entitled, ardinatio de PART I. 
libertatibus e, and another, which has juſt * wee de e. Fe 
monetd. nnn J. 
Tus ordinatio de libertatibus perynirends was properly, ſo td, as it een; 
rects ſome courſe to be taken for facilitating the tranſactions of men in ſeveral 
inſtances where the intereſt of the crown was concerned, Firſt, it was or- 
dained, that perſons who would purchaſe a new park, and religious men 
who would amortiſe lands or tenements, ſhould have writs out of the chan- 
cery to enquire. upon the points uſual in ſuch. caſes; and it was directed, 
that all ſuch inquiſitions, if of lands or tenements worth more than twenty 
ſhillings per ann. ſhould be ſent to the exchequer, and there (if the inqueſts 
had paſſed in favour of the purchaſers) the parties were to pay their fine for 
the amortiſement, or for the emparking ; and afterwards the inqueſts were to 
be ſent to the chancellor, or his deputy (a), who ſhould. take a reaſonable 
fine, according to the quantity of the thing to be conveyed, and then make 
livery thereof (3). The ſame courſe was to be taken by thoſe who would 
purchaſe lands or tenements holden of the king in chief (c). The writ here yyrit of ad 
alluded to was that of ad quod damnum, as it has fince been called, which duod damnum. 
has not been before mentioned, and yet, probably, was a writ at common lav. 
It was directed to the eſcheator, to enquire if it would be % the damage of the 
king, or of others, ſhould he permit ſuch a one to alien in mortmain, or other- 
wiſe ſell his land ; and after this ſtatute, when a perſon wanted a licence for 
one or the other, he uſed to ſue to the king to have this writ out of chancery ; 
and upon the return of it, the Hoonoe was granted on the terms mentioned 
in the ſtatute (d). 
As a check upon the abuſe! of this act, it was ordained by ſtat. 34 Ed. I. 
ſt. 3. touching the king's grants to be made upon inqueſts returned into the 
chancery concerning lands to be amortiſed (which plainly means the writ of 
ad quod damnum), that, where there were meſne lords, nothing ſhoutd 'be 
done, except the religious perſons could ſhew to the king the affent of fuch 
meſne lords, in letters patent under their ſeals ; and that nothing ſhould paſs 
where the donor did not reſerve ſomewhat to himſelf (which. ſeems to take 
away the power of making any more grants in puram et perpetuam eletmoſynam + | 
or. there was no original writ, or the writ did not make mention of all the 
circumſtances required by the new ordinance of the king, meaning the be- 
fore. mentioned ſtatute. 
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| Tus ſtatute further ordains, that people living beyond ſea, and having 


CHAP. Lu. lands, tenements, or rents, in England, if they would purchaſe writs of pro- 
— — 
EDWARD 1, tection, or make general attornies, ſhould be ſent to the exchequer, and there 


pay their fine for the ſame ; alſo, people that could not travel, or lived at a 
great diſtance, and were plaintiffs or defendants, were to have a writ out of 
chancery to ſome ſufficient man, who ſhould receive their attorney when 


needful. 


In the 28th year we find three ſtatutes: one called the ſtatute of wards and 
relief; the next, for perſons appealed; the third, the famous ſtatute of articuli 
ſuper Chartas. The firft of theſe ſeems to be nothing more than a declara- 
tion of the common law, in ſeveral points relative to ward and relief, In the 
firſt place it declares, that where a relief was given, there wardſhip was incident, 
and the contrary ; that ſuch as held by ſerjeanty to go with the king in his 
hoſt, were to pay ward and marriage, as incident thereto ; that thoſe who held 
by petit ſerjeanty, as to bear ſhield or ſpear in the king's hoſt (which, bow- 
ever, does not agree with Bracton's account of petit ſexjeanty) (a), ſhould pay 
neither ward, marriage, or relief; that a free ſokemen was not to give ward nor 
relief, but was to double his rent after his anceſtor's death, according to 
what he had been uſed to pay to his lord; and was not to be unmeaſurably 
grieved, Some declarations were made as to the nature of wards, It de- 
clares, that there were two kinds of writs to recover wards ; one, where 


| lands were holden in knight's ſervice ; the other, where lands were holden 


in ſoccage; that the ward of the former belonged to the lord till he was 
twenty-one years old, and alſo the marriage; which was to he, as ordained by 
the Great Charter, without diſparagement; but that the ward of an heir 
in ſoccage, if the land deſcended ex parte matris, belonged to the next friend 


on the father's fide, and ſo the contrary. 


Ir further declares, that there were three ways in Which a writ to recover 
ward might be brought : one, where the ward both of the land and the heir was 
demanded; this was where a tenant in knight's ſervice died, and the chief 


lord demanded the heir and land in ward. Another way, ſays the ſtatute, is, 


where a man is infeoffed of a piece of land by one, and, after that, of another 


piece by another man: here the ſecond lord could not have the writ, becauſe 


the ward belonged to the lord who made the. firft feoffment (4). The third 
way was, when a perſon poſſeſſed the land in ward, but had not the heir, then 


(a) Vide ante, 206, | (5) As had been ordained by Nat, Weſun, 2. Ch. 16. 
Vide ante, 439. Fee : 5 


the 
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the writ would lie to demand the heir only. Theſe are the declarations 
made by this ſtatute, The ſtatute for perſons Mien t has i mentioned 
before. 


The ſtatute articuli ſuper 69070 was made, as . been before ſhewn, to 
ſupply certain defects in the Charters; and therefore ſome of its regulations 
are upon the ſame ſubjects with many of that famous inſtrument. Theſe we 
ſhall divide into ſuch as relate to the king, or were of a miſcellaneous nature, 
and ſuch as related to the adminiſtration of juſtice, civil or criminal. 


Or the former kind, the firſt that preſents: itſelf is a ſtring of regu- 


lations concerning that heavy grievance on the ſubject, purveyance; the 
king's houſhold- officers taking proviſions without paying any thing for them, 
or what was very much under their value. It was now ordained, that none 
ſhould take ſuch. priſes (for ſo they were called) but only the king's takers 


and purveyors for his houſe ; they were to take nothing but for the 


uſe of his houſe ; and all meat and drink, and the like, they were to pay or 
make agreement for. They were alſo to have the king's warrant, containing 
what things they had authority to take, which they were to ſhew before they 
took any thing. They were to take only what was ſufficient for the king, 
his houſhold, and children, and for none who were upon wages, or any other; 
and they were to account in the king's hoſtel, or in the wardrobe, for all 
things taken. If any took things contrary to the above reſtrictions, com- 
plaint was to be made to the ſteward and treaſurer of the king's Baſtell, and 
the truth enquired of; and if any was attainted thereof, he was to make 
agreement with the party, be put out of the king's ſervice, and remain in 
priſon at the king's pleaſure. If any one took priſes without a warrant, he was 
to bearreſted and put in priſon ; and if attainted thereof, he was to be treated 
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Chartas. 


as a felon, provided the goods required it, that is, if mee amounted to more 


than twelve- pence. 


Tuls was the order to be obſerved in taking meat, drink, and other ſmall 
things; but as to priſes matle in fairs, in towns, and in ports, for the king's 
great wardrobe, the takers were to have the common warrant under the great 
ſeal, as before; but what they took was to be under a fort of check and con- 
troul from the mayor, bailiff, or Keeper: » weeds _) am RT, for to dns 
matter . ee | | 
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"BY was ordained that diſtreſſes for 0 king's debts ſhould not be made 


CHAP, VIII. upon beaſts of the plough, ſo long as any other could be found; under pain 
EDWARD I. of the penalty inflicted by the ſtatute de diftriftione ſcaccarii, 51 Hen. III. Too 


great diſtreſſes were not to be made for the king's debts, nor driven too far; 
which alſo had been provided for by the faid former act (a). Further, if a 
debtor could find able and ſufficient ſureties until ſome day before the day 
limited for the ſheriff, within which a man might purchaſe a remedy to agree 
for the demand, the diſtreſs was to be in the mean time releaſed (4). Upon 
this clauſe a writ was framed, commanding the ſheriff to accept e, with | 
the proceſs of attachment (c). 


Some further proviſions were made for regulating the king's revenues. 
To redreſs waſte done in the lands of the king's wards by eſcheators and ſub- 
eſcheators, a writ of waſte was given, as in other caſes of waſte (4). And 
where land had been ſeized. into the king's hands by eſcheators or ſheriffs, 
and the profits taken, and it was afterwards removed out of his hands, becauſe 
he had no right to ſeize it; the iſſues in ſuch caſe were to be fully reſtored to 


the perſon to whom the land ought to remain, for the damage ſuſtained (e). 
Concerning the removing the king's hands by a writ called an amoveas manum, 


more will be ſaid in the next year (f), when a ſtatute was made on that 
ſubject. 


Taz principal officers for the preſervation of the peace of the county, or 
for the execution of juſtice, were, by virtue of the king's writ, choſen by all 


the freeholders of the county, in open county-court. It was in confirmation 
of this ancient uſage, which perhaps in this inſtance had been violated, that 


it was now declared by parhament, that the king had granted to his people, 


that they ſhould, if they pleaſed, have election of their ſheriff in every county, 
where the ſhrievalty was not of fee (g). By another chapter (5) of this 
ſtatute it was ordained, that as the king had granted the election of ſheriffs 
to the people of the county, they ſhould chuſe ſuch perſons as would not 
overcharge them, or put officers in authority for rewards or bribes, nor lodge 
too frequently in one place, nor upon poor perſons or men of religion. To 
avoid one great occaſion of the oppreſſions exerciſed by. ſheriffs, it was 


ordained „that the bailiwicks and hundreds of the king, or of other, great lords, 


ſhould not be lett to farm, as they commonly were, at over-great ſums, 
whereby the people were burthened to enable the renters to pay their ferms. 


(a) Vide ante, 340. (5) Ch. 12, (e) 2 Inſt. 565, (4) Chun: (e) Ch. 19. 


Y Vide pot. (g) Ch. 3. ) Ch. 13. 
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Fits was a great evil; and to prevent the extortions to which it led, ſeveral 
acts were made in the ſubſequent times to correct, _ at length to abo this 
prong of letting to farm the offices of juſtice (a). = f | 


Tat remainder of this ſtatute relates either to the adminiſtration of civil 


juſtice, - or to the criminal law. To begin with the former: We find a pro- 


viſion made for aſcertaining the bounds of juriſdiction in the court of the 
ſteward and marſhal ;- a court, of which nothing has hitherto been ſaid; 

and the earlieſt mention of Which is in this ſtatute. It ſcems to have been 
an emanation from the great court called the Aula Regis, ſo often mentioned, 
calculated for the ſole purpoſe of determining queſtions between perſons attend- 
ing the king in his houſhold. Of the nature of this court, and the man- 


ner of conducting ſuits there, more will be faid in the ſubſequent part of this 


reign: for the preſent, we ſhall proceed to examine the ſtatute now made for 
aſcertaining its juriſdiction. It was ordained, that the ſtewards and marſhals 
(for the ſtatute ſpeaks in the plural number) ſhould not hold plea of frechold, 
nor of debt or coyenant, nor of any contract made between common per- 
ſons, but only of treſpaſs done within the Haſtell, and other treſpaſſes done 
within the verge; and of contracts and covenants that any one of the 
king's Beſtell ſhall have made with another of the ſame hoftell, and in the 
ſame hoftell, and no where elſe. They were to hold no plea of treſpaſs but 
that which ſhould be attached by them before the king departed from the 
verge where the treſpaſs was committed; and they were to hold plea there- 
of ſpeedily, from day to day, ſo that it might be pleaded and determined 
before the King departed out of the limits of the ſame verge where the treſpaſs 
was done; and if it could not be determined within the limits of the ſame 
verge,” then the plea before the ſteward was to ceaſe, and the plaintiffs were 
to reſort to the common law. It was enacted, that the ſteward ſhould not in 
future take acknowledgements of debts, or other things, but of perſons of 
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the Haſtell, as aforeſaid ; nor hold any other plea, by obligation made at the 


diſtreſs of the ſtewards and marſhals (the nature of which diftreſſes, to give 
juriſdiction to this court, will be conſidered hereafter) (8) ; and if the ſtew- 
ards or marſhals did _ Pu a e to > this act, 1t was to "or holden ve 
void. 7% 3 #07. 49 ded cen, Wo $3, 
ITE ſteward and en had a criminal as well as civil juqi cature and 
this; Ile che former, was confined to the verge: but it happetied that many 
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gy aforeſaid; Unleſs it ſpecially concerns nds vel miniſtrus noſtros predifs 
which ſtatute was thereby directed to be enfolled in the exchequer; for che 


atutes ſeem to eee een 'of all cognizanee, excep! 
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PART 1; felonies, wert ynpuniſhed, becauſe the ,coroners pf | the coppty, had vot 
SN. W:. authority to enquire of felonies done within the verge, but only. the core- 
pg. 


ner of the kings bouſe; and as this never continued. long 1 in one place, 


3 


there ſometimes, could be no regular trial, no time to put the fe- 


lon in exigent, and! proceed to outlawry : nor, again, could any of the 
matters obe in chis court be preſented in the eyre; which tended 


greatly to obſtruct the well-ordering of the police. It was therefore or- 
dained, that from henceforth, in caſes of the death of A man, it ſhould be 
commanded to the coroner of the county, that he, together with the coro- 


ner of the King's houſe, ſhould do as belonged to his office, and enroll it: 
and thoſe matters which could not be determined before the fteward, as where 


the felon could not be attached, and. the like, ſhould be remitted. to the 


common law; ſo that exigents, outlawries, and preſentments ſhould be 
made thereon at the eyre by the coroner of the county, in the ſame man- 
b as preſentments of felonies done out of the verge: however, there was 


„on this aceount, to be any neglect in n freſh r ta againſt 
case, the officers in the verge (a). 


"AFTER this proviſion was made to limit the court of the ſteward and marſhal, 
it was moreover ordained, that no common plea ſhould henceforth be held i in 
the exchequer contrary to the form of the Great Charter (4). From 
whence i it ſeems, tho' the words curia noſtra in the Charter were conſtrued by 
the legiſlature to mean the exchequer, as well as the court properly ſa _ 
called, conformably with the account we have before given of this court 


| ( 9 yet. that ſuits, between party and party were {till entertained there. This 


had been complained of, and remedied by the legiſlature in the ſtatute of 
Rutland, 10 Ed. I. where the king ſays, that whereas certain pleas had been 
hitherto held in the exchequer, which did not concern us or our miniſters 
of the exchequer; by which means our pleas, and the buſineſs of the 
people coram nobis, are improperly prorogued and impeded; therefore we 
are willing, and ordain, that no plea. be held or pleaded in the exchequer 


government of che barons. Thus did the court of exchequer by thee two 
pt in the 


þ Jun ii a) Ch. 3. *(3y OY © (e) Vid! av: 35 6. 
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tuts of che king, and his miniſters or officers; which laſt branch of their 
juriſdiction was made uſe of in ſubſequent times to introduce all forts of 
cauſes, under the pretence that they belonged to the king's miniſters or officers, 

THE following chapter ſays, that, on the other hand, the king willed, 
that the chancellor, and the juſtices de ſoen banc, of his bench, ſhould follow 


* 
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him; ſo that he might have at all times near him ſome ſages of the law, Who 
were able duly to order the buſineſs that came into the court, at all times - 


when need ſhould require (a); which ſeemed to be no more than what 
was the uſage before ; as where the court was, there, of courſe, were to 
be the juſtices. However, when it was thus ordained that the chancellor, 
who kept the great ſeal, ſhould always attend the king, it might very cafily 
be declared, as it was in the next chapter, that no writ touching the com- 
mon law ſhould thenceforth iſſue under the petit ſeal (#), as no doubt 
before had ſometimes happened. 

Ir was moreover declared by this 8 that in pleas of land, the 
ſummons and attachments ſhould contain the term of fifteen days at leaſt, 
according to the common law; unleſs in attachments of aſſiſes taken in the 


king's preſence, or of pleas before juſtices itinerant during the eyre (e). 


It was directed allo (d), that the ſtat, Weſtm. 2d. c. 39. about falſe returns, 
ſhould be faithfully executed. Thete was a provifion (e) about the quali- 
fications of jurors, which has been noticed in another place (F). This was 
the whole of the regulations made as to civil juſtice, except only a law re- 
ſpecting the juriſdiction of the Conſtable of Dover · caſtle: it was thereby 
declared, that he ſhould not hold plea, within the caſtle- gate, of any foreign 


matter of the county, except it related to the keeping of the caſtle; nor was 


he to diftrain the inhabitants of the Cinque Ports to plead, any where, or any 
wiſe, than according to their charters of antient ann, confirmed by 
Magna Charta (c).. 

Tus alterations in the criminal law 8 by this FREE conſiſt in two 
- proviſions about conſpirators and maintainers ; and one about the ſtature of 
Wincheſter. It ſeems a writ bad been framed by. Gilbertus de Rouberie, cle- 
ricus de concilio domini regis, and allowed by the authority of parliament, in 
the 2 iſt year of this king (., tho' this ſtatute is uſually placed in the 33d 
year Us Ab Writ was Saint ee Sz at maintainers of 
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falſe, quarrels and partakers thereof, and, brakers of | debates, and. was, as 
follows: Si A. fecerit, &c. lunc ponts Wc: quoadifit coram nobis in oftabis ſancti 
Fabannis Baptiſte, ubicung; tunc ſuerimus in Auglid, ad reſpondendum prediflo A. 
de placito conſpirationis et tranſereſſionis, $86CUNDUM ORDINATIONEM NOSTRAM 
NUPER INDE, PROVISAM, cut idem A..rationabiliter monſtrare poterit, quod ei 
inde reſpondere debeat, & habeas ibi nomina plegiorum, et hoc breve, &c. In al- 
Iuſion ta this writ, it is ſaid in the ſtatute we are now ſpeaking of (a), that as 
to conſpirators, falſe informers, and evil procurers of dozens, inqueſts, aſſiſes, 
and juries, the king had provided a remedy for the plaintiffs by a writ out of 
the chancery. But notwithſtanding this proviſion, ſays the ſtatute, the 'kins 
willed, that his juſtices of the one bench and the other, and juſtices 
aſſigned to take aſſiſes, when they came into the country: to diſcharge their 
office, ſhould, upon complaint, award inqueſts therein without PP? and 
do right to the plaintiffs without delay (5). 1 


We: have before mentioned ſeveral ſtatutes againſt maintenance of ſuits and 
ehamperty, in the parliament of Weſtm. 1. 11 Ed. I. and Weſtm. 2. but theſe 
were all confined to certain miniſters therein named, as the chancellor, trea- 
ſurer, juſtices, the king's counſellors, clerks of the chancery, of the exche- 
quer, and of juſtices, and to thoſe of the king's houſhold, clergy or lay. But 
now an act was made in general terms, which declares, that aul miniſtre, ne nul 
outre ſhould take upon him a buſineſs in ſuit, to have part of the thing in 
queſtion, But this was not to prohibit any one from having the counſel and 


advice of countors and learned men for his fee, nor of his parents or friends (c). 
Some further notice was waken of theſe offenders in the ſubſequent 12 of 


this reign. 8 ; 


* Bzcavsr crimes and diſorders were thought to Nanda increaſed thea! a 
relaxed police, it was ordained, that the ſtature of Wincheſter ſhould be ſent 
again into every county," to be read and publiſhed four times a-year, and 
kept as ſtrictly as the two Great Charters, under the pains therein limited; 
and for the obſervance and maintenance of this ſtatute it was ordained, that 
the three knights aſſigned in the county (d) to redreſs offences againſt the 
Charters, ſhould have charge of this alſo (e). This ſtatute concludes with 
ſome very minute regulations for affaying veſſels of gold and ſilver. No 


yur of filver was to ne out wills 1 aN of the workers: tilt it nen 


(a) Ch. 10. (b) Ibid. woll (e) 2 e ſes preeins ag 11. 05 vu. by bach. of 


this ſtat. Vid. ant. 4096) &) Ch, 1610 * l Ae 
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by the wardens of the caſt; and/marked/with'a en head; imdun gvid AWT f. 
was to be worked worſe that that of Paris (aypůů ;)) —9• N 
Tuvs far of the 28th year: in the z9th, (hace is a a the ſubject Brom rr tk 
of amoveas manum, concerning which we before ſpoke in the ſtatute of 
articuli ſuper Chartas (S). It was here ordained, that in all eaſes where it ap- 
peared by an inqueſt, taken before the king's eſcheators, that the land did not 
belong to the king, a writ ſhould be immediately obtained in chancery, 
commanding the eſcheators, quad manum ſuam amo veant omnino, and cauſe the 
land, with all iſſues and fruits of it, to be reſtored to the right owner: how- 
ever, if it ſhould afterwards turn out that the king had any title, the perſon 
was to be ſummoned by writ out of chancery to appear coram rege, and ſhew 
cauſe why the king ſhould not have the cuſtody of the land; and ſo 7oties 
guoties an amoveas manum and a ſcire faciat might be had by the party and 
the king. This was with a non 1 objtante of the Me gs, at; in the fee 
ing year (e). SY eee e 5 | e to 
| In the 31ſt year there is a ſtatute entitled, iraBatus p ee n men: 
furis : in the 33d there are ſeveral ſtatutes ; one called, fatutum deproteftion 
bus ; another, containing a definition of conſpirators ; another, called the ſtatute 
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of champerty ; ; another, an 01 dinance for ingueſis; ; another, ordinatiq Feral; 


another, an ordinance for meaſuring of land. Sto MEH dd bον.,, ne. 


Tuar relating to protections was to prevent ſome of the evil 838888 
ach thoſe privileges. Perſons would purchaſe writs of protection, 
under pretence that they had been in the king's ſervice,” This excuſe de er- 
vitio regis, and the writ of protection procured to warrant it, has been fre- 
quently mentioned before. It was now ordained, that, in ſuch caſe, the 
adverſe party might challenge the protection, upon its being ſheun in court, 
and aver that the perſon was within the four ſeas, or out of che kings ſervice 
in a certain place, whence he might very eaſily have come to attend. This 
challenge was to be entered, and the matter ſtand without, a day, according 
to the nature of the protection. And hen it was re- ſummoned, the party 
objecting was to demand judgment, and offer to aver his challenges, and if 
the country paſſed againſt him chat caſt the protection, and he Was tenant in 
the action, the protection was to be turned into a default; if demandant, he 
was to loſe his writ. This was a very beneficial law, at a time when actions 
were liable to be totally. Fry by ſuch. cogpluteepoRgegs.. b e . vant, (=, 
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| HISTORY OF THE 
„Tu noxt ſtatute defines conſpirators in this way: Conſpirators are thoſe 


AP. VI. who confeder and bind themſelves together by oath, covenant, or other al- 
EDWARD 1, liance, that every of them ſhall aid and beat the other falſely and maliciouſly 


to indite, or cauſe others to indite, or falſely to move or maintain pleas; alſo 
ſuch as cauſe children within age to appeal men of felony, whereby they are 
impriſoned and ſorely grieved; ſuch as retain men in the country with liveries 

or fees, to maintain their malicious enterprizes; and this was to extend as 
well to the takers as givers. Again, ſtewards and bailiffs of great lords, who 
by their ſeignory, office, or power, undertake to bear or maintain quarrels, 


pleas, or debates that concern other people, and not their ons or Coons 
ſelves, were to be conſidered as conſpirators. 


CHAMPERTY was defined by the ſame ſtatute. Champertors, ſays the a, 
are thoſe who move or cauſe to be moved pleas and ſuits, either by their own 
procurement or by that of others, and ſue them at their own colts; to have part 
of the land in diſpute, or part of the gains. This definition of champerty, 
it is true, is in the Engliſh edition of the ſtatutes, but. no original text ap- 
pears to warrant it : and it is probable, that it was added by ſome reader to 
explain what followed; for the next ſtatute is entitled © the ſtatute of cham. 
c perty,” and ordains, after alluding to the former acts on that ſubject (a), that 
all perſons attainted of ſuch emprizes, ſuirs, or bargains, and ſuch as conſented 
thereto, ſhould be impriſoned for three years, and make fine at the king's 
pleaſure. The ordinance of inqueſts ( dire&s, that when a juror was chal. 
lenged for the king, the inquifition ſhould not therefore remain, but thoſe 
who ſued for the king ſhould ſhew ſome cauſe of challenge, and rhe truth 
of fuch cauſe ſhould be enquired of according to the cuſtom of the court; 
and then the inquiſition ſhould be proceeded in or not, according as the 
challenge was eſtabliſhed or not. The ordinatio foreſts has been noticed in 
another place (c). The laſt of this year is the ſtatute for AY of 
land. 
= the 34th year there are ſeveral acts. The firſt is the ſtatute de con- 
 junitim feoffatis ; the next is ſome articles upon the ſtatute of Wincheſter; 
the remaining three have been mentioned in another place (4), namely, 
that for amortifing ., that de e b non nee O and tlie nn 
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(9) Namely, 3 Ed. I. e. 2g. 13 Kl. L. fat. 2. 60 28 Ed. I. fas; 3. C41, Vid anew ths 15 
(50 e (e) 2 ant. 371. (4) Vid. ant. (e) Vid. ant. 371. 
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Tur Ratute dr konjaxcii feoſfuuii was to prevent m 
tenants in novel diſſeiſim and other writs pleadlng, that ſome one elſe was 
ſeiſed jointly with chem. It was enacted, that where ſuch a plea was 
grounded upon à deed, and the plaintiff would offer to aver by the aſſiſe 
that the day of the writ purchaſed the tenant was ſole ſeiſed, the juſtices 
might retain the deed fafely in their keeping till the aſſiſe had tried it; and 
the perſon named to be jointenant by the deed, as well as the tenant, was to 
be warned to appear at a certain day, and then to anſwer to the afliſe, as 
though the original writ had been brought againſt both. And it was 
enacted, if che plea was found to be falfe, and for delay, that then, notwith- 
ſtanding the affiſe paſſed for the tenants, yet he who alledged the plea ſhould | 
ſuffer a year's impriſonment and a heavy fine. Further, the plea of join- 
tenancy was no longer to be received from a bailiff, who, we have ſeen, was 
in ſome caſes allowed to put in pleas for his principal. © If it was found 
that they were jointenants, as alledged, the writ was to abate : the ſame 1 in 
writs of mortaunceſtor, juris utrim, and other real actions. | 

Turk is the following proviſion in this ſtatute concerning the writ of 
Trdicavit, which was a writ of prohibition in Glanville's time (a). This 
writ uſed to be brought at the commencement of the matter in the ſpiritual 
court, and there was no room left to judge whether a writ of conſultation 
ſhould go or not. It was therefore now ordained, that it ſhould not in future 
go, till they had proceeded fo far in the court. chriſtian” as the litis conteſtatib, 
and the chancellor could be certified of the ſuit by inſpe&ion of the libel. 

Ix the 35th year are two ſtatutes: one, 4e Aſportatis religioſorum, which has 
been noticed in another place (5); che other, Which is the laſt in this reign, is 
entitled, from the ſubject of it, ne Tefor profternat arbores in cæmeterio. Great 
diſputes. had happened between reftars and their pariſhioners, to which of 
them the trees in the church-yard belonged ; now it was declared by this act, 
that they are ſacred property, and follow the nature'of the ſoil, which is 
eccliſtæ dedicatum, and the laity trad no- difpoſal thereof. However, as they 
were planted for protecting the church from winds and. ſtorms, rectors were 
hereby prohibited from cutting them, except for reparation of the chancel; 
nor were they to be converted to any other uſe, unleſs the nave of the 
church needed repair; in which caſe parſons would do well in beſtowinip. 


ſuch trees upon the pariſhioners; though, ſays the act, we do not command 


this, but will commendꝭ it Wei done dg lament (=, 
eie as bi {3} 308 „ {%) 188 as bi () Jain {S} * 
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HISTORY OF THE 
1 Aütute deſines conſpirators in this way: Conſpirators ate thoſe 


a P. VII. who confeder and bind themſelves together by oath, covenant, or other al- 
EDWARD. 1. liance, that every of them ſhall aid and bear the other falſely and maliciouſly 


to indite, or cauſe others to indite, or falſely to move or maintain pleas; alſo 
ſuch as cauſe children within age to appeal men of felony, hereby they are 
impriſoned and ſorely grieved ; ſuch as retain men in the country with liveries 
or fees, to maintain their malicious enterprizes; and this was to extend as 
well to the takers as givers. Again, ſtewards and bailiffs of great lords, who 
by their ſeignory, office, or power, undertake to bear or maintain quarrels, 


ptezs, or debates that concern other people, and not their n or them- 
ſelves, were to be conſidered as conſpirators. 


CAU r BRT was defined by the ſame ſtatute. CITE, ſays the 0, | 
are thoſe who move or cauſe to be moved pleas and ſuits, either by their own 
procurement or by that of others, and ſue them at their own coſts, to have part 
of the land in diſpute, or part of the gains. This definition of champerty, 
it 15 true, is in the Engliſh edition of the ſtatutes, but. no original text ap- 
pears to warrant it: and it is probable, that it was added by ſome reader to 
explain what followed; for the next ſtatute is entitled © the ſtatute of cham- 
ce perty,” and ordains, after alluding to the former acts on that ſubject (a), that 
all perſons attainted of ſuch emprizes, ſuirs, or bargains, and ſuch as conſented 
thereto, ſhould be impriſoned for three years, and make fine at the king's 
pleaſure. The ordinance of inqueſts (4) directs, that when a juror was chal. 
lenged for the king, the inquifition ſhould not therefore remain, but thoſe 
Who ſued for the king ſhould ſhew ſome cauſe of challenge, and the truth 
of ſuch cauſe ſhould be enquired of according to the cuſtom of the court; 
and then the inquiſition ſhould be proceeded in or not, according as the 
challenge was eſtabliſhed or not. The ordinatio forefte has been noticed in 
another place (c). "TH laſt of this year is the ſtature for TORY of 
lan 

K. the zath year there are ſeveral acts. The firſt is the ſtatute 45 con- 
junctim feoffatis ; the next is ſome articles upon the ſtatute of Wincheſter; 
the remaining three have been mentioned in another place (4), namely, 
that for amortifing lands, that de e non nee (e), and the ordinativ 
e 5 . 1 1275 


(a) Namely, 3 Ed. I. e. 25: 13 Ed. I. fat. 1. e. 49 2884.1. Lain . 
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Tus Ratuite d rowjinttins feoffatis was” to prevent mn PANT T= 
tenants in novel diſſeiſin and other writs pleadlng, that ſome one elſe was CHAP. vitr 
ſeiſed jointly with chem. It was enacted, that where fuch a plea was 8 1. 
grounded upon a deed, and the plaintiff would offer to aver by the aſſiſe 
that the day of the writ purchaſed the tenant was ſole ſeiſed, the juſtices 
might retain the deed ſafely in their Keeping till the aſſiſe had tried; it; and 
the perſon named to be jointenant by the deed, as well as the tenant, was to 
be warned to appear at a certain day, and then to anſwer to the aſſiſe, as 
though the original writ had been brought againſt both. And it was 
enacted, if the plea was found to be falſe, and for delay, that then, notwith- 
ftanding the aſſiſe paſſed for the tenants, yet he who alledged the plea ſhould ; 
ſuffer a year's impriſonment and a heavy fine. Further, the plea of join- 
tenancy was no longer to be received from a bailiff, who, we have ſeen, was 
in ſome caſes allowed to put in pleas for his principal. If it was found 
that they were jointenants, as alledged, the writ was to abate: the ſame 1 in 
writs of mortaunceſtor, juris utrim, and other real actions. 

Tazxs is the following provifion in this ſtatute concerning the writ of 
Indicavit, which was a writ of prohibition in Glanville's time (a). This 
writ uſed to be brought at the commencement of the matter in the ſpiritual 
court, and there was no room left ro judge whether a writ of conſultation 
ſhould go or not. It was therefore now ordained, that it ſhould not in future 
go, till they had proceeded ſo far in the court. chriſtian as the iris conteftaris, 

and the chancellor could be certified of the ſuir by inſpection of the libel. 


Ix the 35th year are two ſtatutes: one, de aſportatis religioſorum, which has 
been noticed in another place (5); the other, which is the laſt in this reign, is 
entitled, from the ſubject of it, ne refor praſternat arbores in cæmeterio. Great 
diſputes. had happened between rectors and their pariſhioners, to which of 
them the trees in the church+yard belonged ; now it was declared by this act, 
that they are ſacred property, and follow the nature of the ſoil, which is 
ecclefie dedicatum, and the laity had no difpoſal thereof. However, as they 
were planted for protecting the church from winds and. ſtorms, rectors were 
hereby prohibited from cutting them, except for reparation of the chancel; 
nor were they to be converted to any other uſe, unleſs? the nave of tlie 
church needed repair; in which caſe parſons would do well in beſtowiug 


ſuch trees upon the pariſhioners; thougb, ſays the act, we do not command 
this, but will JJC dobe; 5? 7 11-26 2 Pb dg iamat (a, 
"© Jas bi {>} tas „if {%} 17 de nas bi (2) 4 3630 () 
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Ws have now travelled through the numerous ſtatutes, of this king, and 
have performed the taſk perhaps with more expedition, and leſs ſhew of. 


pW 1. ditiiculty, han is commonly annexed tothe idea of ſuch an undertaking. 


of perſonal actions. Ot | 


Theſe ſlatutes have been uſually. ſtudied with great labour, through the. ob · 
ſcurity in which a long lapſe, of years has involved them; yet the matter 


of them has been, in all ages of our law, thought ſo 1 important „as to make 


that labour. be ſubmitted. to with patience. Theſe with the ſtatutes of 
Henry III. are conſidered as the foundations of the common law; and in- 


deed, after Glanville, and Bracton have been ſo long veglected, the 


attention of the ſtudent can be directed to nothing more ancient. But 
with all the importance which is ſo deſervedly attributed to them, and not- 
withſtanding the ſpace which the learning upon them fills, when viewed in | 
retroſpect by a modern lawyer; yet in the hiſtorical account that has been here 
attempted ot our ancient legal polity, they appear comparatively ſmall. It 
is true, that in the reign of this prince many more ſtatutes were made i in a 
few years, than in many-reigns. of his predeceſſors; and thoſe ſtatutes were 


very important in their object, and very beneficial in their conſequences to 


poſterity : but, antecedent to that period, the flow hand of time and expe. 
rience had been long moulding our laws and judicature into a form capable 
of receiving the finiſhing touches which were made by Edward; and in 
that reſpect, perhaps, the turbulent and unproſperous reign of bis father 


Henry was more productive chan his. This confideration of the ſubject 


will account for the appearance which theſe ſtatutes, and indeed this whole 
reign, makes in point of length, when compared with the former. 3 


IxDEED, the changes made in our law by the gradual alteration of opinions 
during this-reign, ſeem to have been very few. The rules, and Prin- 
ciples which had been ſo thoroughly weighed. and ſettled in the reign 
of Henry III. fall operated. with all their influence, except in ſuch inſtances 
where they were modified. by the late ſtatutes. Thus we find the law dated 
by Fleta and Britton to be the ſame; almoſt in every particular, as it was 
delivered by Bracton, with the addition only of the ſtatutes of Edward 1. 
Very little, therefore, remains to be ſaid on any part of the fubject, which 
was ſo fully handled in the laſt reign; and we ſhall principally. confine our- 
ſelves to ſuch heads as were there treated rather curſorily, or not mentioned 
at all. This will principally be in a of eure : by 8 natuse 
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We have ſeen wht was ſaid by Brafton upon the different conrts (a); 


they are mentioned by Fleta more fully in the following way: Habet rex Cl 
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PART: I. 


HAP VI 4 
curiam ſuam in concilio ſuo, in parliamentis ſuis, præſentibus prelatis, comitibus, EDWA R Dt. 
baronibus, proceribas, et alli; viris peritis, uli terminate ſunt dubitationes fudiciorum of the different 


et novis infurits emerſis, nova conſtituuntur remedia, et unicuiq; juſtitia, preut me- 
ruit, retribuetar ibidem. This is the account of the ſupreme judicature, in 


which, it ſhould ſeem, he includes both the council and parliament. The 


next is the court coram ſeneſcallo ſuo in auld ſud, who now filled the place of 
the chief juſticiary (an office that was aboliſhed in the laſt reign), who uſed 
to be named in the writs of the earlier periods, determined the King's own 
cauſes, and adminiſtered juſtice without writ. In the place of this great of- 
ficer was now appointed the ſeneſcallus, or ſteward of the houſhold. This 
court has been mentioned before in this reign, and the nature of its juriſ- 
diction was defined by a particular ſtatute (4). Fleta deſcribes this court as 
having juriſdiction of all actions againſt the king's peace within the bounds 
of the houſhold for twelve miles, abicung; rex fueris in Anghi; which cir- 
cuit of twelve miles was called the virgate regia, becauſe it was within the 
government of the marſhal, who carried a virga as the badge of his office; 
and theſe actions might be brought recenter, and without writ, non obſtante 
privilegio, vel libertate alicujus legem regni erpectantis. This juriſdiction was 
exerciſed in the aula regia, and the ſteward might aſſociate with him the 
camerarius, the boſtiarius, or mareſcallus aulæ, being knights; or any of them, 
if they could not all be preſent. 


Tut next court of the king mentioned by Fleta, i 1s that held in cancel- 


larid. After this, he ſays, there was a court coram auditcribus ſpecialiter a la- 
tere regis deſtinatis, whoſe office, he ſays, was not extended beyond the juſtices 
and miniſters of the king: the bufineſs of theſe auditors was not to determine, 
but to report to the king what they had heard, that he might direct what was 
proper to be done between the parties. After theſe he mentions curiam 
ſuam, et juſticiaries ſuos, tam milites quam clericos, locum ſuum tonentes in Anglid, 


courts, 


before whom, and before no, others (except before himſelf, or his council, 


or ſpecial auditors), falſe judgments and errors of juſtices were reverſed 


and corrected. Before them alſo were determined writs of appeal, and other 
writs in criminal matters; treſpaſſes againſt the king's peace; and all writs 
which. contained the clauſe abicung; tune ſuerimus in Auglid. Next to theſe 
he ranks the juſticiarios re/identes ad ſcaccarium, and thoſe in banco apud Weſt- 


(a) Vid. ant, 232. | (3) Vid. ant. 


Far! O 0 o | monaſterium; 
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EDWARD 1. 


HISTORY OH THE 


monaſterium; after theſe, the juſtices aſſigned ad gaolas delilerandas in dif- 
ferent counties; thoſe aſſigned: to take affiſes, j Juries, inquiſitions, certificates, 


and attaints; the juſtices itinerant ad primas affiſas, ad omnia Placita, crimi- 
nalia et civilia; and the juſtices itinerant ad placita de for ęſtis. All theſe were the 
king's courts, beſides others in the country; as the county, tourn, and hun- 
dred courts ; thoſe in the king's manors, and thoſe in cities and boroughs (a). 

Or theſe courts, that before the ſteward is the only one which has not 
been mentioned in the early parts of this Hiſtory; for which reaſon it may 
be proper to add ſome further account of this court than the ſhort mention 
made thereof when we were {peaking of the ſtatute made in this reign con- 


cerning it. The ſtewards, ſays Fleta, had cognizance of all injuries (by 


which are meant treſpaſſes), and all criminal and perſonal actions per inven- 


tionem plegiorum de proſequendo, and were to do ample juſtice to parties com- 


plaining, without allowing any eſſoin. Thus, when ſufficient pledges were 
found and enrolled by the king's clerk who had the keeping of the rotulum 
placitorum aule pro rege, the marſhal was commanded immediately to at- 
tach the perſon complained of, it he was to be found within the limits of 
the houſhold ; otherwiſe he was not attachable by the marſhal. If the 
complaint was againſt any familzaris regis, he was firſt to be ſummoned ; and 
if he did not come at the appointed day, then there was a e guòd 


attachietur till a further day; and if he did not come then, there was a judg- 


ment, quòd corpus capiatur (provided he had received the ſummons perſon- 
ally within the verge), and brought before the ſteward; and then, ſays 


Pleta, the marſhal was to be his pledge; or, in other words, he was to 


be continued in the marſhal's cuſtody, according to the law and cuſtom of 


the houſhold ; and the marſhal was to be anſwerable to the party com- 


plainant, if he did not have the body forth-coming, When Fleta has 
ſtated this to be the method of proceeding againſt a familiaris regis, he adds, 
quod diftum eſt de ſerviente regis dici poterit de COMITIBUS, in tantum quan- 
tum paritatem conſequantur : ſo that the authority of the ſteward went be⸗ 
yond the king's ſervants, properly fo called. 


As this court followed the king wherever his houſhold removed, and fo 


far ſuſpended all other juriſdictions ; the method was, when the king was 


about to fix his reſidence at any place, for the ſteward, in the name of the 
chief juſticiary, whoſe place he filled, to command the ſheriff, quod venire 
(a) Fleta, 66. 


Facias 
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facias coram nobis on ſuch a day,  ubienng; dominus rex tunc Facrit in ballivd 
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tu4, all aſſiſes of novel diſſeiſin, mortaunceſtor, ultimæ preſentationis, great CHAP. vin. 


„ 


aſſiſes, all juries, inqueſts, attaints, pleas of dower unde nibil, which were gDWARD I. 


ſummoned before the juſtices ad primas affiſas ; and all priſoners, and per- 
ſons manucaptured or bailed; all attachments which belonged to the 
gaol- delivery; and all the freemen to compoſe juries. When the ſteward 
arrived at the deſtined place, he began to diſcharge the bufineſs of the 
county ; beginning, as the juſtices itinerant did, with the criminal matters : 
and after he had diſpatched thoſe (a), he then proceeded to treſpaſſes com- 
mitted within the verge againſt the peace; the aſſiſes, and fines; and leſtly, 
to debts and contracts, where the debtors had voluntarily bound themſelves 


to the diſtreſs of the ſteward and marſhal, Matters that could not be diſ- 


patched by him, while there, were to be adjourned, either into the bench, 
ad primas aſſiſas, into the county, or otherwiſe, as it ſeemed moſt expedient : 


he might direct proceedings to outlawry, waging of the duel, and every 


thing which belonged to the regular juſtices itinerant. 

Tus contracting of obligations ad diſtrictionem - ſeneſcalli et eure fta, or 
one of them, was a means by which the juriſdiction of theſe officers might 
be greatly extended, as the plea of extra virgatam would not in ſuch caſe 


avail : in theſe matters, and in all others, except pleas of freehold, the 
parties were heard without writ (4). When a perſon was convicted of a 


debt before the ſteward, he was to be committed to the cuſtody of the mar- 
ſhal till he had fatisfied the party for his debt, and the king for his 


amercement and fine ; however, he might be replevied, ex poteſtate mareſcall, 8 


for forty days, but no longer (c). 


So neceflary and inſeparable an appendage of the king's. houſhold was 
this court thought, that when the King was in France, in the 14th year of 


his reign, and a perſon was charged with a robbery committed in the 


houſhold, it was allowed by the French king, after the point of juriſdiction 
had been conteſted between his court and that of the Engliſh king, 
that the ſteward had juriſdiction; and the offender was accordingl; y ſen- 
tenced and hanged (d). ET 
IT will be ſeen, in the ſubſequent part 'of this Hiſtory, how the ſteward 


occaſionally delegated. his authority to the juſtices à /atere regis, and, that 
court thence aſſumed to itſelf the ep to hold Hemi of {ſuits 07 bill wee 


perſons i in the cuſtody of the marſhal. 


(a) Fleta, 67. 0 Ibid. 58. 5 40 dia. 69. (4) Ibid, 68. 
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HL S/TORTN OP! T WE! 
Tux cbancery is called by Fleta an office, tho' he had before ſpoken of 


CHAP. VII. a court held in caucellarid. This office, ſays he, was intruſted to ſome diſcreet 
— — 
EDWARD 1. perſon, as a biſhop, or. other dignified ecclefiaſtic, together with the care 


An action of 

debt in the 

ſteward's 
Tour. 


of the great ſeal, The department of the chancery was carried on by 
the aſſiſtance of ſeveral ſubordinate officers, who are thus deſcribed by 
Fleta (a): cui aſſocientur clerici boneſti, et circumſpetti, domino regi jurati, 
qui in legibus et conſuetudinibus Anglicanis notitiam habeant pleniorem; and it 
was the buſineſs of theſe clerks to hear and examine the petitions and com- 
plaints of ſuitors, and give them a remedy by the king's writ, fitted to their 
caſe (20. Theſe collaterales & ſocii of the chancellor were the ſuperior 
officers there; and were called preceptores, on account of the direction they 
gave, after hearing a complaint, for making out remedial writs. ' Theſe 
maſters had become of greater confideration fince the ftatute had enlarged 
their power of making writs in conſimili caſi, The inferior officers are de- 

ſeribed as clericos lagaliter expertos, who were acquainted with the forms of 
writs, allowed ſuch as they approved, and rejected thoſe that were defee- 
tive. They were to examine all writs as to the matter and ſtile of them, 
before they were put to the ſeal; nor was any to be ſealed that did not come 
through their hands. There were likewiſe fix clericos prænotarias, who, to- 
gether with the former, were conſidered as familiares of the king, and were 
provided with board and clothing out of the profits of the ſeal, for their 
trouble of writing out writs. Beſides theſe, there were other clerks (e), who. 
are ſtiled juvenes et pedites, young perſons of inferior condition, who, for 
diſpatch of buſineſs, were, by the favour of the chancellor, permitted to be 


employed in making out the brevia curſoria; but theſe were to be under the 


ſyperior clerks, who were to be anſwerable for all their acts; for which pur- 
poſe it was required, that the writer's name ſhould be noted on every writ (d). 


Tals is the account given of the chancery, and other courts, by Fleta. 
The ſame author is ſomewhat minute in relating the proceedings, 1 in ſome per- 
ſonal actions, particularly that of debt. We ſhall give from him, firſt, the 
method of commencing ſuch an action in the ſteward's court, and then. add 
ſomething concerning this action, when brought at common law. | 

To commence an action of debt in the ſteward's court, there needed no writ, 
as was ſaid: before, but only to ſhew the debtor's. obligation, and that part of 
it where he bound waren to the diſtreſs of the e ward or marſhal: chen. 


<a a Ibid. 36. (0% Mad 77. 6 Ihid-ab * 
(a) Fleta 75 @ bid, 7 (0 77. 0 7 AE 


E N G L IS H IL AW. 
after ſecurity de pro/equend; was taken of the creditor, the marſhal was com- 
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manded- to diſtrain the debtor by his chattels till he had found pledges CHAP. VIII. 
(provided he was taken within the bounds of the houſhold) to appear the EDWARD 1, 


next law-day before the ſteward to anſwer the creditor, without any eſſoin, 
or other delay; and if the debtor could be found, he was to be attached 


per corpus till he had obtained his liberty by giving pledges; if he had no 
pledges, he was to be detained till he anſwered the creditor, but he was not 


to be put in chains. Suppoſe he found pledges, and had a day given him at 
the end of fifty days, at which he failed to appear, his pledges were amerced, 
and he was taken, if he could be found within the juriſdiction of the houſhold, 


and detained, as in the former caſe ; and he was not to be again enlarged on 


pledges: till. he anſwered. to the ſuit. If the debtor had been diſtrained 
twice, three times, or more, and he at length appeared ; yet, before his 
cattle were delivered, he was to make fine for his contempts, unleſs he 
could prove per legem that he came as ſoon as he knew he was called upon to 
appear; and then, upon giving pledges to ſtand to the ſuit, debtors were al- 
lowed to have the diſpoſal of their chattels Saineg. and were immediately 
to put in their anſwer to the creditor. 

Tais was the proceſs againſt thoſe who bound themſelves voluntarily to the. 
diſtreſs of the ſteward or marſhal. But the method of proceeding with thoſe 


who were comites, was more gentle. They were firſt ſummoned by the marſhal ; 
and if they diſobeyed that, then they were to be diftrained ; and the third 


proceſs, if neceſſary, was an attachment, In the ſame manner did they pro- 


cced. againſt the familiares ſervientes. of the king who were attendant upon 


him in his houſe. It was upon this privilege of the king's ſervants that the 


ſay ing, then well KNOWN V was founded, quod Hf Owens * =u 00 com 


tibus (a); 


Wurd the debtor came in to en he might alledge many clings . 


the demand by way of exception. He might aſk, what he had to ſhe for 


his debt; and if he had nothing but his own declaration to prove it, the per- 


ſon attached had judgment, quod quietus recedat. But if he produced his 


/e#a, the debtor. was to defend himſelf againſt the ſea per legem : the 
| fame when the * produced rallies (, unleſs he was a merchant; for 


(a) Fleta, „ ended 55 

60 A ly is thus deſined by Spelman —TALLIUM,. alias rkg clanels wb Lies fore 
tiuncula, utring; complanata, cui ſumma debiti inciditur: Nag; inde in duas partes, una debitori, al. 
tera creditori . in p e memoriam. It ſeems ly. was a common * for money 


41 4 1 '} ' + : : y bl : * 
in theſe days. 5 * ee ba 
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. 9 en , 14 210 91 n N . 
it was permitted de gratid principis, ſays Fleta, in favour of merchants, to 
prove tallies that were denied, by two ſworn witneſſes at leaſt, who, upon 
diligent examination, were found to agree upon the day, place, number, 


and other circumſtances thereof, 


Ir a writing was produced, and any default was found in the name or 
number, he might ſay, he was not bound to anſwer ſuch writing, becauſe 
it was faulty. He might ſay, quod non e&ft faftum ſuum. He might ſay 
he had paid it, if he had any thing to prove the payment. He might ſay, 
he was not bound to the diſtreſs of the ſteward or marſhal; and if that was 
proved, the plaintiff could recover nothing, unleſs he could reply, that 
though he was not bound to the diſtreſs of the ſteward or marſhal, this could 
not avail him, for he belonged to the king's houſhold, was always in his 
ſervice, and in ſuch caſe he was obliged to anſwer to the ſuit: for as he 
would be entitled to an effoin de ſervitio regis in every other court, there 
would be an entire ſtop to juſtice, if he could not be ſued in this. He might 
ſay, he ought not to anſwer, becauſe he was taken without the limits of 
the houſhold, and not within the juriſdiction of the marſhal, but DIO 


there by violence. 
He might ſay, that the king did not reſide within twelve miles of the 


place on the day named in the narratio; ſo that the fact could not happen 
within the limits of the houſhold, and, of conſequence, not within the 


cognizance of the ſteward. He might ſay, it concerned his freehold, and 


demand judgment, whether he was to anſwer concerning bis freehold with- 
out a writ. He might ſay, that the plaintiff had complained of the ſame 
treſpaſs in another court, Where he quietus receffit, et querens in miſericordid 
pro falſo clamore. He might ſhew an acquittance ; or ſay, that another plea 
was then depending in another court by writ for the ſame matter, If there 
was a condition in the obligation, he might ſay, that he was not bound to 
pay the debt, becauſe the condition was not ſatisfied (4). 


Ir more than one were bound by the obligation, he might demand judg- 
ment, if he was to anſwer ſingly for a debt contracted by many in common. 
Again, if each was bound to pay the whole, he might ſay, that one of them 
paid it for all, and might vouch the record, or an acquittance of the plain- 
tiff; but if he failed of the record or acquittance, at the day fixed for him 
to produce it, he was, for his delay, to render double damages to the 


(a) Fleta, 1 32. 


8 * 


- plaintiff, 
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plaintiff, and be grievouſiy amerced in proportion. If he did not appeat 


471 
PART 1. 


at all, at the day appointed, his pledges were to be further diſtrained till CHAP; vin. 
they ſatisfied the creditor, or rendered to the marſhal the body of the prin- EDWARD L. 


cipal; and were likewiſe to be amerced for the failure of the record or ac- 
quittance. He might ſay, that at the time of making the obligation he 
was non compos mentis, or not ſui juris, becauſe under age, in the. cuſtody of 
ſuch a one, in priſon at ſuch place, or oppreſſed, or coerced by threats; 
or, if a wife, that ſhe was not to anſwer without her huſband : and many 
other exceptions might be taken which would defeat the plaintiff's action. 


IT ſhould be obſerved, that when the obligor died, the obligation died 


with him; for no one could bind his heir to anſwer to the diſtreſs of the 
ſteward or . marſhal. Again, it muſt be remembered, that this whole ju- 


riſdiction of the ſteward in matters of debt, which was a commune placitum, 


was againſt the - proviſion. of Magna Cbaria on that point (a2); fince which, 
common pleas, ſays Fleta, were always to be confined to the juſtices of the 
bench, and juſtices itinerant ad omnia-placita. But, adds he, this cognizance 
of certain ſpecial cauſes was given to the ſteward by the king, in analogy 
with the juriſdiction exerciſed by the exchequer over ſuch common pleas as 


:oncerned the king, tho' equally within the chapter of Magua Charta ; 


he latter was permitted in hopes that the king might obtain his own 
debts, thro” the debtors of his debtor, with more caſe than by levying it on 
his own debtor's lands and chattels. Howev er, it ſeems this privilege of 
ſuing in the exchequer was rarely extended but to a perſon in debito regis ve- 
hementer exiſtentem; and then it was never done but by ſpecial permiſſion 
from the king (4 ). 1 e | 
AcTions of debt were alſo brought in the county, in cities, boroughs, 
and franchiſes, in caſes of ſmall demands ; and as in the former inſtange the 
intereſt of the king was conſulted, in this latter it was for the benefit of the 
people at large, that they ſhould have juſtice adminiſtered at their own homes 


without much trouble or expence. Debts under forty ſhillings were reco- 


verahle in the hundred, wapentake, trithing, and other inferior courts be- 


longing to the king or to great lords (c). 


Tux writs of debt were various. One was thus : Rex vicecom. Præcipimus 
tibi, quod fi A. recognoſcat ſe debere decem libras, tunc diſtringas prefatum A. ad 
prædictum debitum prafato B. fine dilatione reddendum, c. This gave the ſhe- 
riff a record of the matter; and if the debtor acknowledged the debt before 


(a) Vide ante, 187. (0) 80 of ſuch permilſion 3 in Ryley s Pla, Parl. (e) Ibid. 133. 


Common ac. 
tion of debt, 


the | 
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the ſheriff, he was to be diftrained by all his moveables till the creditor 
was ſatisfied, If the debtor denied the debt, then the plaintiff had the fol- 
lowing writ : Precipimus tibi, quod juſticies A. quod juſtè, c. reddat B. decem 
marcas quas ei debet, ut dicit, ficut rationabiliter monſtrare poterit quid ei reddere 
debeat, ne amplins inde clamerem audiamus pro defectu juſtitiæ, &c. This was 
a writ of jaſticies; upon which it had been the practice of the ſheriffs not to 
proceed till pledges de proſeguenda were found. This, however, is blamed by 
Fleta, fince the writ required no fuch procefs ; but they ought only to command 
the debtor, as they were directed by the writ ; and if they did not, it was clear 
he meant to ſtand out a ſuit : and ſhouid the plaintiff pray that ſuit ſhould be 
made to recover it, then and not till then need he offer pledges de profe- 
quendo ; and upon ſuch fecurity being given, the debtor was to be ſummoned by 
two freemen of the vicinage where he reſided, to appear at the next county, 
to anſwer in the ſaid plea of debt; and it was ſufficient if the matter of ſuck 
ſummons was related to any of his family, If he did not appear at the day, 
nor eſſoin himſelf upon the appearance of the plaintiff, the ſheriff was com- 
manded to diſtrain him till he found pledges to appear, and anſwer at the 
next county; and upon his failing, there went a diſtreſs in inſniuum (a). 


Ir the debtor appeared, and the debt was proved, the judgment was, quod 
recuperet debitum cum damnis ; which latter were to be taxed by the ſheriff 
and ſeclatores ef the county, if the defendant prayed it, and the defendant was 
to be in miſericordid ; then the bailiff of the hundred where the defendant 
had moſt moveables, was commanded, quod de catalls ſuis babere faciat, &c. 
Should the bailiff be remiſs in this, and not properly execute the writ ; or 
ſhould the debtor, in order to defraud the creditor, have defignedly ſuffered 
his land to lie unſtocked, and no beaſts or chattels were to be found thereon ; 
in ſuch caſe, it was adviſeable for the creditor to remove the plea by pore to the 
ſuperior court, and then execution might be had in any hundred or county; 
and of the land alſo, by an elegit, grounded on the late ſtatute (4). 

Bor to ſave the trouble of ſuch removal by pore, it would be better to 
commence the action originally before the juſtices of the bench, by the 
following writ : Precipe A. quod juſtt, &c. reddat B. decem marcas quas ti debet 
et injuſte detinet, ut dicit: et niſi fecerit, et præfatus B. fecerit te ſecurum de cla- 
more ſuo proſeguendo, tunc ſummone per bonos ſummanitores præfatum A. quod fit 
coram juſticiariis noſiris apud N. eſtmonaſterium tali die, oſtenſurus quare non fe- 


(a) Ryley's Pla. Parl. 134 (0) Vide ante, 425. 


cerit, 
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terit, Sc. This writ differs very little from the writ of debt in Glanville's PART 1. 
time (a). There was another writ of debt now in uſe for executors : Precipe * bd 
A. quod juſtè, &c. reddat B. Sc. executoribus teſtamenti talis, Ec. ; and, on the EDWARD I. 
other hand, one againſt executors : Precipe A. et B. executcribus teſtamenti C. 1 
quod juſte, Sc. It was held at this time, reſpecting executors, that if they 1 
demanded a ſight of the inſtrument by which they claimed their debt, they — 14 
could not afterwards plead, gudd de bonis defuncti aun babent adminiſira- | 


tionem (b).* 
Axonen writ cogniſable in the county was, one which has not yet been 
mentioned, and which was called de annuo redditd, This likewiſe might be a il 


pleaded in the county, and was as follows: Præcipimus bibi, quod juſticies A. 
sd juſte, Wc. reddat B. DRC MARCAS, gue ei à retro ſurt de annuo redditf 
tanti per annum, ficut rationabiliter, Sc. An annuus redditus might be due in | 
three ways; either where a lord was ſeiſed of a certain rent, together with | 

| homage and fealty, iſſuing out of a freehold ; or, where the lord had aſſigned i 
over the rent, which remained as a charge upon the freehold into whatſoever | | 
hands it paſſed : the third way was, when the rent was received not out of | 
a freehold, but de camerd, from a chamber, or the like, for the life of ſome- | 
body. The writ of annuity went for the arrears and damages : to the da- | 
mages the defendant might anſwer per legem; but to the arrears he could | 
not. This writ would lie upon the mere writing containing the n | 
without any ſeifin having been obtained (c). P | 

Jo return to the action of debt. If the ſureties were diſtrained without pro» 
ceeding againſt the principal debtor, who yetwas able to pay, they might have a 
writ to the following effect, directed tothe ſheriff: Monſtraverunt nobis A. et B. 

_ quod cùm ipſi, &c. ſtating that they were ſureties only, and were diſtrained, not- 
withſtanding the principal debtor was ſufficient, which ought not to be; there- 
fore, Tibi præcipimus, quod diſtringas pred. C. the principal debtor, pro pred. pecu- 
nid, et pred. plegiis pacem habere permittas ; et averia ſua fi qua ea occaſione ceperis, 
ſme dilatione deliberari facias, &c. It has been before ſeen (d), what provi- 
ſions had been made in caſe of ſureties for debts due to the king. If the 
ſureties had paid the debt of the principal, or had incurred any damage on 
account of it, they might have the following writ : Præcipimus tibi, quod juſ- 
ticies A. quod juſie, &c. acquietet B. de centum ſolidis unde poſuit eum plegium ver- 
ſus C. & nondum eum acquietavit, ut dicit, ficut eum rationabiliter monſtrare 
Pune or i eum acquietare ec, ne e Se. which, like other Juſticies, 


(a) vide ante, 1 (3) Ibid. 155. (c) Ibid, 136. (a) Ibid. 186, 
Par I. . might 
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might be removed i into the ſuperior court by pene. If the aftion was brought 


CHAP: VII, originally 1 in the ſuperior court, the writ was thus: Præcipe A. qudd juſte, &c. 
2DWARD I. #cquietet B. de centum ſolidis, unde, Sc. This writ, nearly in theſe words, was 


in uſe in Glanville's time (a); but it ſhould ſeem, it then lay for the creditor 
only againſt the ſurety ;* now it lay for the ſurety againſt the principal; as the 


ſurety, by pay ing the debt, had put himſelf in the place of the original 
creditor. 


We have ſeen what was the method of proof in an action of debt in Glan- 
ville's time (45). Nothing is ſaid on this ſubje& by Bracton; but from the 
practice which obtained in many actions of bringing a /e#a, and afterwards 
a jury, it is moſt probable, the mode of trial in his time was the ſame as - 
is ſtated by Fleta in this reign. Fleta ſays, that if the creditor had no writing 
to ſhew, he was to take ſome other method of making out what he calls a- 
tionabilem monſtralionem that a debt exiſted ; for it had been ordained by 
Magna Charta, that no one ſhould be put to anſwer either per legem or per 


juramentum upon the /emple voice (e) of another (4). The creditor was there- 


fore to produce a /efa, that is, the teſtimony of certain lawful men who 
were preſent at the contract; and if theſe, upon being examined by the 
judge, were found to agree, then the defendant was to vadiare legem, as it 
was now called, or wage his law againſt the plaintiff and his /ef2; that is, 
if the plaintiff produced two witneſſes, the defendant was to produce four; if 
three, he was to produce fix ; ſo that the defendant was always to have two 
juratos to the plaintiff's one, till they came to twelve; and they did not ever 
go further than duodecimam manum. In this caſe, ſays he, the proof lay upon 
the perſon who denied the charge (e ). It was a rule, that where the right was 
equal, the defendant rather than the. pars adtrix ſhould be admitted to the 
proof. The waging of law was conſidered as making a proof, and always 
ſurpaſſed the preſumption raiſed by the ſecta; according to the rule, that 
lex vincit ſeam. If any of the j Jurers (for ſo thoſe who ſwore for the defendant. 
were called) refuſed to ſwear, or thoſe produced were not ſufficient, the de- 
fendant was convicted, If the ſeFa varied in their account, the defendant 
was not put to wage his law againſt it, but had n oo recedat fine 
die, et querens in mi ſericordid. 


Wu ar is ſaid of a ſecta to prove the verbal FR PRs of PE: laintiff, held 
equally where a. ella was produced to prove a tally; for if a tally was not 


(a) Vide ante, 127. 05) vide ante, 128. (c) Simplici * voce. Ng, Vide ante, x 39: 3:66 
(e) Ibid, 136. | 
Th ſupported 


> 
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Wpörönt by a ſera, credit would be given to the ſingle . — 5 PART I, 
denying it. But, ſays Fleta, it is otherwiſe in cities and fairs, and in cauſes CHAP. vil. 
between merchants, in favour of whom, as was ſhewn before, it was granted EDWARD 1. 
ex gratid priucipis, that the proof ſhould lie on the party affirming ; they 
therefore might prove their tallies, if denied, per teſtes et per patriam. There 
was this remarkable cuſtom among merchants, that where a tally was produ- 
ced to ſupport an action, and another was produced to prove that the firſt 
was diſcharged, which tally of diſcharge was denied, the perſon whoſe tally 
was denied was to prove it in this way: he was to go to nine churches, and 
upon the nine altars of them he was to ſwear, that the plaintiff gave him the 
ſaid tally as an acquittance of the debt contained therein, © ſo help him God 
«© and his hol y goſpels;” after which the judgment was, guod recedat inde quie- 
tus in perpetuum, and the plaintiff in miſericordid (a). It was becauſe theſe me- 
thods of proof left too much room for debtors to avail themſelves of their 


hardineſs in ſwearing, that another method of recovering debts was contrived 
by the ſtatute- merchant. 


Ta1s is all that is faid by F leta on perſonal 7 EY a o that Fu he has left 
on this ſubject i is confined wholly to the action of debt, and that deannuo reddit: 
nor is Britton more explicit. In the fatutum Hallie we find mention of 
other perſonal writs, with the proceeding upon them, as preſcribed for the 
uſe of the principality. There can be no doubt but this was copied 
from the courſe of procceding in the Engliſh courts, and is particularly 
worthy of attention on that account. We ſhall therefore extract from 
thence what is ſaid on the action of debt, covenant, and treſpaſs. 


Tus writ of debt hitherto mentioned was for the recovery of money 
_ owing; but in this ſtatute we find a writ for the recovery of a chattel belong- 
ing to the plaintiff, The following is a writ of this kind: Præcipe A. quod 
jufts et fine dilatione reddat B. unum ſaccum lane pretii decem marcarum, quam ti Of detinue. 
injuſtè DETINET ; et ni fecerit, Sc. This writ was in after-times called de- 
ſinue; being in effect nothing elſe than a writ of debt, which, when brought 
to recover a chattel, was in the detivet, inſtead of debet. 


Tux proceſs to be purſued in a writ of debt in Wales was this: pos 


plan de proſequendo being found, the debtor was to be ſummoned to appear at 
a EL ; andi if he failed, was ſummoued _—_ It be failed at the ſecond 


| (4) Vide ante, 138. 
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ſummons, and did not eſſoin himſelf, the debt was adjudged to the plaintiff by 
default, and damages at the difcretion of the juſtice, or by an inqueſt of the 
country, as the juſtice pleaſed, and the debtor to be in miſericordid. If the debtor 
appeared, then the plaintiff was to ſet forth the ground of his action; and to 
prove it he was to produce his /ea, or a charter of obligation, or a tally. If 
the defendant denied the debt, and his obligation was produced againſt him, 
the writing was to be verified per eſtes nominatos in obligatione, if they were 
alive, mul cam patrid. If there were no witneſſes, or they were dead, it was 
to be verified only per patriam, and according to the verdict of the country 
judgment was to be given. If the plaintiff had no obligation, but only pro- 
duced a ſea, or ally (a), the defendant might defend himſelf either per legem, 
that he owed him nothing ; that is, by his own oath and that of eleven ſwear- 


ing with him; or per patriam, as he pleaſed. Again, if the defendant ſaid he 
had paid the debt, he was to ſhew an acquittance ; to which the plaintiff 


might anſwer, by denying, either per legem or per pairiam, that he had received 


Of covenant, 


any thing. 
Tux writ de conventione, or of covenant, was ſometimes for recovery of move- 


ables, ſometimes of immoveables. No forms of this writ are mentioned by 
Bracton or Fleta ; but in the fatutum Walliæ we find the following: Præcipe 


A. quod juſte et fine dilation? TENEAT B. CONVENTIONEM inter eos factam de 


uno meſſuagio, cum decem acris terre, et quing; acris boſci, cum periinentits in N. 
Et niſi fecerit, &c. tunc ſummoncas prædictum A. quod fit, &c, oftenſurus, &c. 
Theſe writs varied according to the nature of the covenant, and might be 
returnable before the juſtices, or, by a clauſe of juſticies, in the county. 
Tux proceſs in a writ of covenant was as follows: Upon pledges de 
proſequendo being found, the defendant was to be ſummoned once, and, if 
needful, a ſecond time. If he did not come at the ſecond ſummons, nor ſend 
an eſſoin, the pelitio of the plaintiff was to be heard, and the thing in 
queſtion, if a tenement, was to be taken into the King's hands; if a chat- 
tel, the thing or its value; and another day was given to the parties. If within 
fifteen days he replevied the thing ſo taken, and came at the day appointed, 
he was received to anſwer and make his defence; but if he did not appear, 
the claim of the plaintiff was adjudged to him by detault, together with da- 
mages taxed, as above-mentioned in a writ of debt, and he was to be in 
miſericordid. If the defendant came in, upon the allegations of both parties, 


(a) Vide ante, 469. 


bey 
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they came at length to an inqueſt of the country, by which the matter was de- 
termined. There is no mention of any ſecta in this action. 

A FREEHOLD was ſometimes demanded in a writ of covenant; as when 
land was demiſed upon a certain firm or rent, with a condition, that ſhould 
che firm not be paid, the perſon demiſing might enter and hold the land; 
in ſuch caſe, ſhould the rent be in arrear, and the demiſor not able to make 
an entry, he might recover the land, together with damages, by a writ of 
covenant. Again, when an agreement was made between two perſons, that 
one ſhould infeoff the other of a freehold, and give him ſeiſin by ſuch a day; 
if afterwards he infeoffed a third perſon of that tenement, then a writ of 
covenant would lie againſt him, not to recover the land (which having paſſed 
by lawful feoffment could not be got back), but money or damages for the 
breach of covenant. Thus we ſee, that in ſome caſes land could be recovered 
in a writ of covenant; and in ſuch caſe it was à real action: in others, only 
damages; and then it was a perſonal one. In after-times, the former writ of 
covenant was generally that on which fines were levied. 

W- have ſeen a proviſion made in this reign (a) to confine actions of zreſpoſs, 
where the damages were not more than forty ſhillings, to the inferior courts; 
and another (4) for ſhortening. the proceſs of attachment, Of this action 
we have been enabled to ſay very little: neither Bracton, Fleta, or Britton, 
give any particular account of the nature of the proceeding hercin, after the 
parties were in court, or even give us the form of the writ, In the ftatutum 
Walliæ it is directed, that the juſtice ſhould command the ſheriff, quod faciat 
venire the perſon complained of 1n a ſhort ſpace of time. The plaintiff was to 
ſet forth his cauſe of complaint, as in other actions, and the defendant to make 
his anſwers thereto. As it could ſcarcely happen, ſays the ſtatute; but the 
defendant would defend hirgſelf per patriam, the juitice was to enquire the 
truth by a good and ſufficient patria, by conſent of the party: if the defend- 
ant was found guilty, he was to puniſh him by impriſonment, or fine, or 
miſericordia, and alſo by damages, which were to be given to the party injured, 
according to the nature of the treſpaſs. This inquiſition was to be taken, 
as we ſaid, by conſent of the parties; for ii the plaintiff offered to verify the 
treſpaſs per patriam, and the defendant refuſed the country, he was taken prog 


convifto, and ſuffered the ſame er a8 if he ann been ConiQed eg the 
country. C28 | rel | 


| (a) Vide ante, 400, | , (5) Vide ante, 383. n wp 
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Tno' the writers of this period ſay ſo little upon the action of treſpaſs, it 
happens that a complete record of proceedings in treſpaſs, from the writ to 
the award of a venire, is to be ſeen in Ryley's collection. As this will fur- 
niſh a ſpecimen of records in other actions as well as in treſpaſs, the reader 
will not think it tedious to have it at length. This was in the 21ft year of 
the king, and begins with a recital of the execution of the writ of attach- 
ment. A. B. et C. attachiati fuerunt ad reſpondendum D. per ſanæ eccleſiæ de 
Cheping-norton de placito quarevi et armis in prafatum D. in ſud domo inventum in- 
ſultum fecerunt, et ipſum a domo ſui extraxerunt, et bona et catalla ſua ibidum inventa 
ad valentiam centum librarum ceperunt ei aſportaverunt, conſumpſerunt, et volunta- 
tem ſuam inde fecerunt, et alia enormia ei intuleruut, ad grave damnum ipſius D. et 
contra pacem, &c. After this there followed a fimilar entry of the narratio 
upon the writ, in theſe words: Et unde queritur, quod predittus A. et alii die 
ſabbati proximd poſt feſtum St. Jobannis Bapt. hoc anno vi et armis venerunt ad 
domam ipfius D. apud Cheping-norton, et in prefatum D. in eddem domo inventum 
inſultum fecerunt, et ipſum à damo ſud extraxerunt, et bona et catalla ſua ibidem 
inventa, viz. blada, frumeutum, hordeum, avenam, fiſerem, et quandam ciſtam in 
camerd ſud ibidem inventam fregerunt, in qud fuerunt diverſs jocalia, ut ciphi aurei 
et argentei, firmacula et annuli de auro et argento, et alia drverſa ſcripta obligatoria 
de debitis quaterviginti marcarum et plus, febi per diverſos debitores debitis, et bona 
illa, et ſcripta, et alia bona ad valentiem centum librarum ceperunt et aſportave- 
runt, conſumpſerunt, et voluntatem ſuam inde fecerunt, vix. vina et ciſeram bibe- 
runt, blada ſua cum equis, et hominibus ſuis conſumpſerunt, et alia enormia ei intu- 


lerunt ad damnum igſius D. quingentarum marcarum, et contra Co Ge. Et inde 
proaucit ſeam, &c. 


Tux the plea begun as follows: Er icy A. et alii per attornatum ipſo- 
rum B. et C. veniunt, et defendunt vim, et injuriam, et quicquid eſt contra pacem, 
Sc. Et idem A. pro je et aliis dicit, quod ipſe eft perſona ecclefie de Cheping-norton, et 
fuit prædictis die et anno; et eodem die acceſſit ipſe ad eccleſram ſuam predifiam, et 
ad domos ſuas eidem eccleſie annexas et pertinentes, de quibus domibus* omnes pri- 
deceſſores ſui, per ſone prædictæ eccleſie, fuerunt ſeifiti tanquum pertinentibus ec- 
cefie ſuæ prædictæ, ut de jure ejuſdem : et fic ĩpſe A. et alii prediftis die et anno 
ad domos ipfius A. venerunt, et de quibus domi bus ipſemet jam multo tempore pra- 
ter. to extitit in ſeifind, Sed tam idem A. quam alii bene defendunt, quod ad domum 


prædicti D. prædictis die et anno vi et armis non venerunt, nec in ipſum D. inſultum 


fecerunt, nec ipſum a domo ſud extraxerunt, nec aliqua bana ſua ceperunt, aſporta- 
verunt, aut conſumpſerunt, ſicut eis imponunt ; et de hoc panunt ſe ſuper patriam. _ 
ere FTE OS 10 
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To this the plaintiff replied as follows: Eis predifius D. bene cognoſcit, qudd PART 1. 
pradifte domus ſunt pertinentes ecclefiz predifte ; ſed dicit, qudd ipſe jam undecim CHAP. vil. 
annis elapfts extitit perſona prefate eccleſtæ, et in plenarid poſſeſſione ejuſdem, et pa- EDWARD I. 
cifica ; et hoc notorium et publicum eft per totum comitatum Oxoniæ, et ſuit in paci- 
cd polſeſſione ejuſdem prædictis die et anno quod prædictus A. &c. vi et armis, ut præ- 
dium eft, in ipſum D. in domibus ſuis prepriis inſultum fecerunt, et ipſum de dom? 
ſud extraxerunt, et alia enormia, Sc. ut prædicilur, ei intulerunt contra pacem, 

Sc. Et quod ita fit, petit quod inquiratur per patriam, et predifius A. et alii 
ſimiliter. Then follows the award of a venire: 1deo precepium eſt vicecomiti, 
quod venire faciat coram domino rege in oftabis St. Mich. ubicunque tunc fuerit in 
Anglia, Sc. 24 tam milites, Sc. per quos, Sc. Et qui nec, Sc. ad recognoſcen- 
dum in formd predifts, quia tam, &c. (a). 
Ir appears from hence, that the aarratio had become of more conſideration 
than in the reign of Henry III. It was now drawn with more form and pre- 
cifion, and was liable to be excepted to, if deficient in either. We find in | 
the laſt reign, the order in which a defendant was to-ſtate his exceptions was 
this: firſt to the juriſdiction of the court; then to the perſon of the plain- | 
tiff; next to that of the defendant : if they were both proper parties to the | 
ſuit, then he might except to the writ.. The writ, as it contained the ground 
of the action, and was the only part of the proceedings in writing (the ul 
" zarratio and the reſt being allalledged vivd voce at the bar of the court), 1 
was the moſt formal part of the procceding, and that by which principally 
the defendant was to ſhape his defence. The only nicety almoſt in pleading; 
was what aroſe upon the writ ;, which was examined, both in its form 
and ſubſtance, with much curious criticiſm. The zarratio. at that time was 
ſubject to no exception; but we find, in the time of Fleta, that exceptions 
to the narratio were pleas of courſe, and followed next after thoſe to the 
writ. As the writ was a brief fate of the demand, it was required of the 
plaintiff to ſpread. out his caſe more fully in his narratio, purſuing ſtill the 
ſtile and words of the writ ; for a difference between them was a good cauſe. | | 
of exception. The next plea after that to the narratio, was to the action of 
the writ; and laſtly, pleas in bar of the action (5). 

Taz method in which the pleading in an action was conducted, ſeems to 
have been this: When the cauſe came on in court, firſt the writ was read; It 
next the advocate for the plaintiff. ſtated, his caſe more fully, which was 
called narrare, or tu count; from whence ſuch. ſtatement. was called the nar- 
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ratio, or count; then the advocate for the defendant put in his exception; or 
plea; and ſo they went on to reply, rejoin, take iſſue, or demur, as it ſeemed 
adviſcable. All this was tranſacted vizd voce by the advocates on both ſides; 
and the prothonotary (or themſelves) minuted it down. If the advocates 
wiſhed to retract or amend, or were over-ruled by the court, they were at 
liberty ſo to do, and it was accordingly done inftanter ; ſo that the whole 
ſeemed to be managed very much in the way of the ſcholaſtic diſputations fo 
faſhionable in thoſe days. When pleading was practiſed in this manner, it 
was wholly a matter of argument. 

Tatre was ſome little variation in the manner of ordering jurors in civil 
cauſes. The method bf effecting an unanimity of jurors, by afforcing the 
aſſiſe, as mentioned by Glanville and Bracton, was now in ſome meaſure. 


altered. Fleta lays it down for law, that, when there was a difference of 


opinion among the jurors, it was at the election of the judge either to afforce 
the aſſiſe, by adding others till twelve were found who were unanimous, or 
to compel the aſſiſe to agree among themſelves, by directing the ſheriff to 
keep them without meat or drink till they all agreed in their verdict (a). 
Another method was, to enter the verdict of the major and leſſer part of the 
jurors, and then judgment was given ex ditto. majoris partis juratorum (5). 
Jurors might, in civil caſes, give a verdi& upon their belief; which two 
latter modes were alſo uſed in the laſt reign. _ | 


Tu criminal law continued, through this reign, . much in the ſtate in 


which it was in the former. However, the definition of ſome crimes was a 
little altered; and there ſeems to have been a variation in the method of 
trying perſons who had been indicted. 


TT has been before ſurmiſed, that the proviſion about peine forte et dure 
was intended to effe a change in the method of proceeding by preſent- 
ment; and that offenders, 155 indicted, ſhould not be permitted to make 
purgations, but ſhould put themſelves on an inqueſt (c). This ſeems to be 
corroborated by Britton in more than one paſſage, where he treats of pre- 


ſentments. In ſpeaking of thoſe indicted by preſentment, he ſays, if they 


ne ſe voillent acquitter, will not put themſelves upon their acquittal, they 


ſhall be put to their penance till they pray to do it (d). As the other words 


of the ſtatute before alluded to are here uſed, it cannot be doubted, but 
the acquittal ſpoken of muſt mean the inqueſt directed by the ſtatute. | Af- 


terwards, ſpeaking of a defendant putting himſelf upon the country, he ſays, , 


(a) Fleta, 230, (b)Vide 2 Hal, P. C297. (e) Vide ant, 393. (4) Britt. 11, 


— 


when 
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when the jurors came into court, they might be challenged; and he ſtates 
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one cauſe of challenge to a juror, that he was one of thoſe who indiFed him; cHAP. vir. 


and there was a preſumption that all who indicted him, ſtill bore the fame EDWARD I. 


ill will againſt him (a). It is alſo ſaid by Britton, that a perſon indicted 
ſhould have fifteen days for his defence ()] which adds to the probability, 
that the inqueſt he was to be put upon for his acquittal, was not the ſame 
as that which preſented the offence, 

Taz manner in which this ſecond inqueſt was ordered, is thus deſcribed 


by the ſame author: When the jurors came into court, the challenges were 


to be made, the principal of which was that above-mentioned; and if the pri- 


ſoner could not or would not challenge them, or there was a ſufficient number 
of jurors unchallenged, that is, to the number of twelve, then they were to 
go to the book. If there were not ſufficient, then the challenges were to be 
tried; and if they were found true, ſo that there was not a full dozen, ano- 
ther day was to be appointed, and rhe ſheriff was to ſummon more. When 
the oath was put, they were to ſwear, one after another, that they would 
ſpeak the truth of what ſhould be demanded of them on the part of the 
king; but there was to be no mention of their belief in caſes of life and limb, 
it being required that in matters of fo high concern they ſhould ſpeak 
upon their knowledge only, After this, the juſtices were to giye a charge to 
the jurors concerning the matter they were to ſpeak the truth of. They 
were then all to go and confer together, and be kept by bailiffs, ſo that no 
one ſhould be ſuffered to go near them; and if any one did, or there was any 
of them who was not ſworn, he was to be ſent to priſon, and all the others 
amerced, only for ſuffering it. If they could not agree, they were to be 
ſeparated, and examined why they could not: and, ſays our author, /i la grey- 
vure partie ſe tiendra; which has been thought to fignify, that the opinion of 
the greater number ſhould be followed (c), though no other author ſpeaks of 
a verdict being taken in a. criminal caſe without the concurrence of all the 
. Jurors, which unanimity is expreſsly required by Fleta (4); if they declared 
upon their oaths that they knew nothing of the fact, others were to be put in 


their place who did know it; and if he who put himſelf on the firſt inqueſt | 


would not put himſelf on the new jury, he was to be remanded to penance 
till M . | 


16 Britton, 12. (3) Ibid. 10. b. (e) Keth. Britt. by 42. (d) P. 52. 
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Fux rnR, if the priſoner found that the verdict was likely to paſs againſt 


CHAP. VIII. him, and would ſay, that ſome of the jurors were about to procure his con- 
—ů— 
FDWARD I. demnation, at the inſtigation of the lord of whom he held his land, to obtain 


an eſcheat, or from any other motives ; then the juſtices were carefully to queſ. 


tion the jurors, whether any one had informed them that ſuch report was true, 


and make ſtrict examination and enquiry how the jurors were ſatisfied of 
their verdict; when, ſays our author, they perhaps might ſay, one of their 
fellow-jurors told it them; and he perhaps might ſay, that he heard it aſ- 
ſerted for a truth at a tavern, or ſome other place, by ane of the rabble, or 
ſuch a one as nobody ought to give credit to; or it might be, that one of the 
Jurors was influenced, or was intreated or procured by the lord, or by the 


enemies of the indicted, to get him condemned; and if the juſtices found this 
to be the fact, they were to cauſe the procurers to be taken and puniſhed by 


impriſonment and fine. Britton lays it down as a rule, that ſhould the jurors 
be doubtful of the matter, and nothing certain could be made out, they 
ſhould, in ſuch caſe, always find for the defendant (a). 

Ir appears very evidently from this account of the inqueſt upon which a 
priſoner put himſelf to try his innocence, that the jurors were conſidered 
as witneſſes, the ſame as in other juries, and in aſſiſes; and to call wit- 
neſſes before them would have been abſurd, and not at all conſonant with 
the notion entertained of this proceeding, They were fworn to ſpeak the 
truth; to diſcharge which duty they muſt ſpeak from their own knowledge, 
and not from the teſtimony of others ; and as they came from the vicinage 
where the fact was committed, none, it was thought, could be better able to 
do it than themſelves. 

Ix was many years after this reign, and when the ſecond (fince called the 
petty); jury begun ta be confi dered rather as judges of the prefumption raiſed - 
by the finding of the preſentors, and not as witneſſes of the fact, when a kind 
of evidence uſed to be exhibited to them. The firſt evidence made uſe of in this 
way was written papers ; ſuch as depoſitions, informations, and examinations, 
taken out of court : this led by degrees to a ſparing uſe of vivd voce teſti- 
mony. If it was long before they thought it neceſſary to bring evidence 
into court in ſupport of the proſecution, it was longer before they allowed 
the priſoner to diſprove the indictment by any thing elſe than the oaths of 
the twelve. jurati. When a priſoner was permitted to call witneſſes to prove 


4 (a) Britt, from 12 to 13. 


br ſuch 
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ſuch matter as he offered in his defence, it was a high favour; and depended PART I. 
much on the diſcretion of the court, and the manner in which the charge CHAP. VIII. 
had been made out by the proſecutors: beſides this, the witneſſes for the gDwARD 1. 
priſoner were never upon oath ; 1 always left a pretence for diſcrediting 
their teſtimony. | | 
Tas trial by jury at the time we are now writing of, was, to all intents and 

purpoſes, a trial by witneſſes; and, no doubt, deſerved all the value that 

was ſet on it by our anceſtors. Whenthe condition of ſociety ſo changed, that, 
notwithſtanding all the ſuppoſition of their perſonal knowledge of the fact, 

as coming from the vicinage, they were in reality wholly ignorant of it; and 

it was neceſſary the charge ſhould be proved to them, before they could pro- 

nounce on the guilt or innocence of the party; then the old proceeding became 

a piece of mummery, productive of oppreſſion and tyranny, till at length it 

was ſoftened by calling evidence or witneſſes to inform the conſcience of the 

twelve jurors. This was the laſt improvement of the trial by jury in crimi- 

nal caſes, and was not thoroughly effected till the times of Edward VI. and 

Queen Mary. 

Tus inclination in favour of juries had gone ſo far in this reign, that chere 
ſeemed a backwardneſs to allow the trial by duel, where a defendant inſiſted 
upon it as his right; which could only be in an appeal. Should there be 
any ſlip in the proceedings of which the defendant had omitted to avail 
himſelf, the judge was ex officio to examine and point it out, in order to ſtop 
the duel. Fleta ſays, that this was a trial not to be reſorted to raſhly (a), if 
by any poſſible means it could be avoided (5). Another alteration was, that 
the eyre was no longer to be a time of limitation for criminal Proſecutions ; F 
but offences might be proſecuted at any diſtance of time (c). | 

IT has been before ſhewn, what was ordained by ftatute concerning the 
exemption of the clergy. from criminal juriſdiction (d). The practice in 
Britton's time reſpeCting clerks is thus ſtated by that author, If a clerk ac- 
cuſed of felony pleaded his clergy, and was found to be a clerk, and was de- 
manded by the ordinary, it was then to be enquired whether he was guilty ; 
and if it appeared to the preſentors (for as it was upon the arraignment, it 
ſeems thoſe were the jurors who were to try it) that he. was not guilty, 
he was to have judgment of acquittal ; if guilty, his chattels were to be ap- 
praiſed, his land ſeized into the hands of the king, and his body delivered to 
the ordinary; and if the ordinary delivered him out of priſon before he was 


(%) Flet. 31. (e) Britt. 12. (4) Vide apte, 390, 
242 . 


(a) Cum levitate. 
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acquitted according to the due purgation of derks, or if he kept him ſo 
negligently as to let him eſcape, or aut of malice kept him in ſuch manner 
as to prevent his coming to make his purgation; in either of theſe caſes the 
ordinary, if convicted of ſuch. miſbehaviour, was to be in miſericordid, 
Upon the ordinary certify ing that a clerk ſo delivered to him was acquitted 
by purgation, reſtitution was to be made of his goods, provided he had not 


fled. Further, if the ordinary, either in perſon, or by his procurator, de- 


manded one who was a layman or bj/zamus, or who was not of a condition to 


be entitled to clergy, he was to be puniſhed by impriſonment ; as was alſo a 
procurator who in any caſe preſented himſelf as ſuch, without an armory 
in writing from the ordinary (a). 


TurRx are ſome variations between the deſcription of offences given by 
Britton and his cotemporary Fleta. Fleta ſpeaks of treaſon almoſt in the 
words of Bracton (); but. Britton ſays, treaſon is every miſchief which a 
man knowingly dots, or procures to be done, to one to whom he is in duty 
bound to be a friend. Treaſons he divides into grand and petit; tho? he does 
not ſpecify what were the latter. Some of theſe treaſons were puniſhed by 
judgment of death; ſome by loſs of limb, pillory, « or impriſonment ; and others 
by a ſlighter penalty, as the caſe required. Grand or high treaſon was to compaſs 
the King's death, or to diſinherit him of his realm, or to falfify his ſeal, or to 
counterfeit his coin or clip it, A perſon might alfo, ſays our author, com- 
mit high treaſon againſt others ſeveral ways; as by procuring the death of 
any one who was ſeiſed of him, as thoſe who poiſoned their lords, or others; 
and thoſe who drew perſons 1 into ſuch perils as to loſe lite aud member, or 
chattels (c). 


I x ſeems, from this account tof it, that the crime 225 treaſon w was very vague 
and undefined; fo that almoſt any enormity might, by conſtruction, be 
brought within the penalty of it. He goes on and ſays, that the judgment in 
high treaſon was, to be drawn, and ſuffer death for the telany : and, ſays he, 
the ſame judgment ought to be given againft thoſe who, in appeals of felony, 


were attainted of counterfeiting, or otherwiſe falfifying the ſeal! of their lord 


of whoſe dependence or homage they were z or of committing adultery with 
the wives of their lords; of deflowering the daughters of their lords, or the 
nurſes of their children. A woman attainted of any treaſon was to be burnt. 


Thoſe attainted of falſifying the ſeal, if the fact was of ſmall ' conſequence, 


(4) Britt. 11. 00 Flet. 31 (0) Britt. 15. 
8 were 
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were to have judgment of pillory only, or to loſe an ear; but if the fact PART 1. 


was enormous and heinous, as touching diſheriſon, or laſting damage, they CHAP. VIII. 


— — 
were to have judgment of death (a). 5 EDWARD I. 


ARSON was, when any, in time of peace, feloniouſly burnt others corn or 
houſes ; ſuch offenders were to be burnt, that they might ſuffer in the 
ſame manner in which they had offended.” The ſame puniſhment of burning 
was to be inflicted on ſorcerers, ſodomites, and heretics (5). 

Taz crime of hamſoken is only mentioned by Bracton, without any Fl 
ſcription of it. Offenders of this kind are called by Britton burgeſſours, ſince 
called burglars; and are deferibed to be ſuch as felonioufly in the time 
of peace break churches, or the manſion-houſes of others, or the walls or 
gates of cities or boroughs ; except they are infants under the age of diſere- 
tion, and poor people, who, thro' hunger, enter the houſe of another for food, 
and take under the value of twelve-pence;z excepting alſo idiots, madmen, 
and others whom the law would not confider as capable of ee 

elony. Burgeſſours were to be puniſhed with death (c). 
FLzTa fays. if a perſon ſteals the value of twelve-pence, et ultra, it ſhall be 
_ 2th (d); Britton ſays, if it is twelve-pence or more (e); tho' in another 
ſſage he fays it ſhould be under twelve-pence ; ſo that it ſeemed to be not 
ite ſettled whether the ſum was twelve-pence, or more, that induced the pe- 
alty of death. The latter author makes no diſtinction between robbers and 
thieves, as to this point, If any perſons, ſays he, were indicted by preſentment of 
robbery or larceny, or of cutting purſes z of receiving felons ; of inchantment, 
as pretending to charm people; or of cheating, by ſelling bad things for good, 
as pewter for filyer, or braſs for gold; or were guilty of the like ſmall offences, 
they were to be apprehended ; and if they could not be found, they were to be 
outlawed,: and if judgment was paſted againſt them, they were to be hanged, 
or to loſe an ear, or to be pilloried, in proportion to their crime and the fre- 
quency of committing it (F): ſo e and various were puniſhments 
at this time. Se: 

AGAIN, in petty larceniès, ſays our author, as for ſtealing ſheaves of corn 
in Auguſt, or pigeons and poultry, if the offender was not ſuſpected of any 
other crime, and the thing ſtolen was under the value of twelve-pence, he 
Was to be put in the Pillory for an hour, and be diſabled from taking the 
oath of a juror, or being a witneſs. If they were perſons of bad charac- 
ter, or offended out of mere malice, and not corel want 8), (hich it ſeems 


(a) Fleta, 16. b. (3) mid. © Thi, 39 (4) Ibid, 55+ (dite 8. (JJ lid, 58, b. 
(s) Ibid, 
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in our old law was always an extenuation, if not even a juſtification), then 
they were to loſe an ear, and to become infamous. For a ſecond offence, it 
was to be in the diſcretion of the juſtices either to ſentence them to death, or 
to order their other ear to be cut off; and for the third offence, whether the 
crime was great or ſmall, they were to ſuffer death. . 

CuT-evrsEs were, for the firſt offence, to be ſentenced to the pillory; and if 
they had ſtolen other things under the value of twelve-pence, then they were 
to loſe their ears; if it was more than twelve-pence, they were to be 
hanged (a). 

Tux crime of homicide was, at this time, extended to perſons who ſeem- 
ed to act in authority, and void of all guilt, Felony, ſays Britton, may be 
committed under colour of judgment, as thro' malice of a judge; or under 
other colour, as by an unſkilful phyſician, bad ſurgeons, by poiſon, 
and ſundry other ways. It might likewiſe be committed by thoſe who 
falſely for hire, or in any other manner, by taking a falſe oath, had con- 
demned, or cauſed any one to be condemned to death : ſo that perjury, if it 
had the effect of procuring a judgment of death, was puniſhed with death. 


— en 


— 


Tux character of Edward is that of a brave and wiſe prince; qualities 
which well fitted him for improving our laws, and maintaining the execution 
of them with vigour. The king took a perſonal intereſt in reforming our 
legal polity, deeming the due and ſtrict adminiſtration of juſtice the beſt 
defence againſt the turbulence of the great barons. By affording protection 
to his inferior ſubjects, he at once diminiſhed the power of the great, and 
reduced the whole nation under the dominion of law. 
Ir was in this ſpirit that he erected the court of 7 railbaſton. This was a 
commiſſion of oyer and terminer of an unuſual kind, and was iſſued in the 
fulneſs of zeal for the correction of public diſorders. However, the rigour 
with which this was executed creating ſome Aire it was thought EXPE- 
dient in a courſe of time to diſcontinue it. 
Tux heavy penalties inflicted on the judges for mal- practices, are in- 
ſtances of the concern this king took in the execution of the laws. All the 
judges, except two, were convicted of corruption, and fines wereſet upon them 
amounting in the whole to the immenſe ſum of 100,000 marks. It 1s related, 
that the offence of one of them, the famous Ralph de Hengham, was, altering 
a record of a fine on a poor man from 138. 4d. to 6s. 8d. This unſeaſonable 
act of humanity was puniſhed with the penalty of 7000 marks; a puniſhment 
which truck a terror into all future zune ade every iota of a record be 


(a) Britt. 24. | 
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thenceforward moſt religiouſly obſerved, and perhaps contributed not a little 
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to encourage the ſctuples which prevailed afterwards with regard to the CHAP. vm. 


minuteſt errors in proceedings. 


Tus manner in which this inquiry about the judges was made, gives a 
trait of Edward's character, and that of the times. From the beſt confidera- 


tion of the different accounts given of this tranſaction (a), it does not appear 


to have paſſed in parliament, but to have been a mere exertion of regal power, 


InprD Edward, through the whole of his reign, however he might exact 
from others an obedience to the laws, affected to place himſelf above 
the reſtraint of them. The ill grace with which he confirmed Magna Charta ; 
his frequent breaches of it; his procuring a diſpenſation from the oath he 
had taken to obſerve it; his levying money without aſſent of parliament, 
even after the ſtatute de tallagio non concedends ; all theſe are ſtrong proofs how 
jealous he was of the authority which had been once afſumed by the crown. 


PerHAPS one of the ſtrongeſt acts of power attempted ſince the granting 
of the Charters, was executed by Edward. This was when, by an edict 
ſigned by ſome barons then in parliament (but whilſt all the clergy were 
violently excluded from thence), he put the whole body of the clergy out of 
the protection of law. No manner of juſtice,” ſaid the ordinance, * ſhall 
« be done them in any of the king's courts ; but juſtice ſhall be Bad againſt 
« them to every one that will complain and require it of us.“ (3). 

Ir was common alſo to iſſue letters of protection to ſtop the ordinary 
courſe of juſtice; this occaſioned chap. 6. of Articuli ſuper Chartas. This 
practice, however, continued afterwards, and was the ſubject of many 
complaints in the two next reigns. 


In this king's reign there are many more tatutes extant than in that of 
Henry III.; and it is the opinion of ſome, that many more were enacted than 
thoſe which have come down to us; otherwiſe, it is ſaid, the ſudden advance 
made in the law during this reign, beyond that of any other, could not 


be accounted for. s 


Tux authentic information derived ba records is very much increaſed 
in this reign. ' The Placita Parliamentaria, collected and publiſhed by Riley, 


contain many records of proceedings before the king in council, and ſo far 


give an inſight into the ſtate of that kind of memorials. Beſides theſe, there 


are extant judicial records of the king's bench, the common bench, and 


the ou? Be e e from theſe, that pleadings: were very ſhort," but per- 
4 „ Bil I $34 I STUNT £15 ON 1013: 23 6 A0 1 1a 

@ Parl, Hi. 93. 94. „ ln (5) Parl. Hiſt, 116. 1 
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ſpicuous, without involving the matter in any multiplicity of words. The 
records are for the moſt part orderly and clear, relating the ſeveral ſteps 
made in a ſuit, with the judgment thereon, generally expreſſing the rule 
and reaſon upon which the judgment was given (4). 


Tuzzx are ſome few broken notes of adjudged caſes to be found in Fitz- 
, s Abridgement ; and there are ſaid to be manuſcript reports of this 
period in private hands, but not in any regular ſeries (). 


Avon the ſteps this king had taken to promote the improvement of the 
law and the adminiſtration of juſtice, he cauſed ſome treatiſes to be com- 
poſed (c); of which Fleta, Britton's and Thornton's are ſuppoſed to be ſome. 


FLETA, ſeu Commentarius Juris Anglicani (tor ſo it is entitled), is a treatiſe. 
upon the whole law as it was at the time the author wrote. It is divided in- 
to fix 8 ; the firſt whereof treats of the rights of perſons, and of pleas of 
the crown; the ſecond, of courts and officers ; the third, of methods of ac- 
quiring titles to things; the fourth and fifth, of actions grounded upon a ſeifin, 
and of writs of entry ; the fixth, of a writ of right. The author of this work 
has followed Bracton in the manner and matter of it, having adopted his plan, 
and in many inſtances tranſcribed whole pages from him: however, he did 
not confine himſelf to Bracton as his ſole guide, but had alſo an eye to 
Glanville; many obſcure paſſages in thoſe writers being illuſtrated by 
Fleta. It ſeems as if the author wrote with both theſe treatifes, particu- 
larly Bracton's, before him; and that his deſign was to give an account of the 
law, with the alterations which had been made by parliament fince Bracton 


wrote; ſupplying ſuch parts as had bcen left untouched by him, and dilating 


upon others that had been paſſed over with too lirtle attention. Thus Fleta 
ſerves as an appendix, and often as a commentary, to Bracton. We- ate 
obliged to this author for a more explicit account of different courts (d), 
than is to be found in the former, or any cotemporary, writer. He ſeems to 


have followed his maſter Bracton in his acquaintance with the eanon and 
civil law; tho' he is leſs frequent in the uſe he makes of the latter, and then 
it is in a manner leſs likely to miſlead the reader. This author was wholly 


an imitator. As he followed Bracton in the deſign of his work, he has copied 


the Proœmium from Glanv lle, verbatim; and after all, ths: idea was -bot- 


rowed from that prefixed to the Inſtitutes of e e eee 


(2) Hale's Hit, (6) In Lineoln's Inn and the Kidle-Temple Abrede N Hit. | 
(c) 35 Hen. VI. 420+ a. (4) Lib. = 4 5 1 2 


ENGLISH LAW. 


Tuts book was written after the thirteenth year of the king, and not much 
later; at leaſt the ſtatutes towards the latter end of this reign'are not men- 
tioned, tho that of Weſtminſter 2d. is frequently quoted. The occa- 
ſion of the title to this book is given by the author himſelf, who ſays, it 
was written during his confinement in the Fleet- priſon (a). From that cir- 


cumſtance it has been ſuggeſted, that he might he one of thoſe lawyers who, 
for malpractices in their judicial deren, were puniſhed very heavily by 


the king (30. 


— 


THE ſmalt French tract under the name of Britton is thought to have been 
compoſed by the direction of Edward. The ſingular form of it ſeems to coun- 


tenance ſuch a ſuppoſition ; for the contents of the whole book are put into 


the king's mouth, and the law ſo delivered has the appearance of being 
promulgated by the immediate voice of the ſovereign. This work is ſhorter 
than the former, and is little more than a compendium. It is attributed by 


ſome to John Breton, who was biſhop of Hereford, and a judge ; but as he 


died in the third year of this King's reign, and this treatiſe takes notice of 
ſtatutes made in the 13th, the truth of this account is doubted (c). By 


others it is confidered as nothing more than an abridgement of Bracton, with 
the ſubſequent alterations that had been made in the law; and that it is 


called Britton, as one of the names of Bracton himſelf (d). 


Tu is French tract engages the curioſity of a modern reader in a par- 


ticular manner, as it is written in the language which the law ſpoke for 


many years after, In the writings of Bracton and Fleta every thing is ſeen as 
it were thro” a cloud, diſguiſed in the terms and phraſeology. of the Latin 
tongue; whereas Britton addreſſes you in the technical, proper tile of the 
law : you there perccive a determinate meaning, conveyed in preciſe terms, 
and are enabled to decide on it with more confidence and certainty, 


AxoTHEx treatiſe compoſed in this reign was that by Radulph de Hein, 
who had been chief juſtice, and was, for miſconduct, degraded from his office 


with many other of his fellow-juſtices. This conſiſts of two parts; one call- 


ed Summa Magna, and the other Summa Parva. It ſeems to be a collection of 
notes relating to proceedings in actions; and muſt have proved extremely 
uſeful to a practicer of thoſe times. The ſame may be ſaid of the ain 
French tract enen Fet bs 7522 printed : at the end of Fleta, 


( In From. 0 Diff, ad Flet. ch. 10. (c) Diſſ. ad Flet. ca. 2, 3. (4) Ibid. 
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Thornton, 


have thrown great light on the ſtudy of the law in theſe early ages, and 


mBISTORY OFT ft WE 
Cuirr- vs rien Thornton made a ſumma, or abridgement of Bracton, con- 


u. taining moſt of the titles of the law in a conciſe manner, Tho? a profeſſed 
EDWARD 1, epitomizer, he omits many things in that abn. and does not adhere to his 


method (a). 


Tas foregoing writers, in addition to Glanville and Bracton, and together 
with The Mirror (of which we defer ſaying any thing till the next reign) muſt 


were no doubt for a long time of great authority with lawyers. We find 
them quoted, in law arguments, ſo low down as the reign of Edward-VI. 
and Mary (3); and later than that, Lord Coke, in his enquiries into the 
grounds of our law, particularly in thoſe works which were chiefly deſigned 
for the cloſet, begins all his inveſtigations, where the ſubject will allow it, 
from theſe old authors, and thence traces down the confirmations or altera- 
tions the law received in ſucceeding times. The changes which have hap- 
pened in the law fince that author's time, particularly by the abolition of 
tenures, have made theſe treatiſes leſs read than they were in his days. Per- 
haps, of all of them, Fleta is that which is moſt frequently looked into, 
owing to its being written after many of king Edward's CORES. and. the. 
comment which it ſometimes gives upon them. 


Taz chief of theſe writers are Glanville, Brafton, Fleta, and Britten. i. Bur 
the comparative merit of theſe four appears very different in the eyes of a 
modern reader. The great copiouſneſs, learning, and profoundneſs of 
Bracton place him very high above the reſt. It is to him that we owe Fleta 


and Britton, which would probably never have exiſted without him. To him 


we are indebted for a thorough diſcuſſion of the principles and grounds 
of our old law, which had before lain in obſcurity. But while we give to 
Bracton the praiſe that is due to him as the father of legal learning, we 


muſt not forget what Bracton as well as poſterity owe to others. Britton 
delivered ſome of this writer's matter in the proper language of the law, and 


Fleta illuſtrated ſome of his obſcurities; while Glanville, who led the way, 


is ſtill entitled to the veneration always due to thoſe who. firſt open. the paths. 


to [ERIE Fe) 


(a) Dif. ad Flet. ch. 24. _ (5) PloW d. 
te) If there needed any other cauſe than the antiquity and obfolaranet of the fabject, K* 
account for the little uſe now made of theſe old authors, it might be found in the form in which 
they are printed. Glanville, who, from his ſhortneſs and ſimplicity, ſtands a better chance of 


being dipped into, has been lately en and the public are obliged to the odgor for the 


* pains - 


Ep wand took care to provide his courts with perſons; properly qualified 
to practiſe there. In the 2oth year of his reign (a), he ſpecially directed 
Jobn de Me!tingham, then chief juſtice of the bench, and the reſt of his 
fellow-juſtices of that court, to provide and appoint, according to their diſ- 
cretion, from every county, | a/tornatos et apprenlicias, qui curiam ſegtantun, 
et. ſe de negotiis in eadem curid intromitiant, et alii non. It appeared to the king 
and council that ſeven ſcore would be fufficient ; but the juſtices, if they taw 
fit, were authorized to exceed that number (4), 59 X 

Tux different orders of practicers are thus ſtated by. Fleta: ſervientes, nar- 
ralores, attornati, et apprenticii (c). The apprentices, it ſhould ſeem, were 
ſtudents, who, it is ſaid (and probably by the above ordinance), were ſirſt 
permitted by Edward 1. to practiſe in the king's· bench, in order to qualify 
themſelves to become in a courſe of years ſervuientes, or ſerjeants. 
fervientes and narratores (or, as they were called in French, countors) were two 
diſtinct orders, or aarrator was only an additional deſoription of a ſerjeant, may be 
doubted; tho'it has commonly been taken in the latter ſenſe, in ſtat. We ſtim. x. 
c. 29. where the ſame words come together, f:ad ſenjeant countor, ou autre; 
and this ſtatute ordains impriſonment for a year and a day on a per ſon of that 
deſeription who was guilty of any colluſion in practice. As neither atttornies 
nor apprentices are mentioned in that ſtatute, we may ſuppoſe they were not 
then entruſted with the conduct of bufineſs in court; if fo, it is probable 
they had not that authority till the above ordinance; tho' it may be ob- 


ſerved, that Fleta ſpeaks of them ; as equally 18 25 to this R with 
ſerjeant countors. . 


pains he has taken 10 collating ſeveral TE ; but there are faults in this edition, which 
are owing to the too great regard that has been paid to eſtabliſhed texts; for the old printed 
copy ſeems to be reprinted with all the erroneous punctuation, which might have been ſet 
right by a little confideration of thoſe paſſages which are now wholly obſcured by it. Bracton 
is very faulty in the text, -and needs the care that the above editor has beſtowed on his author ; 


beſides which, the running-titles got being at all applicable to the contents of the pages to 
which they are prefixed, the inconvenient diviſions of chapters, with the want of para- 


graphs and of marginal notes to catch the eye, and relieve the attention, make it very tire- 


ſome to read. The ſame may be ſaid of Britton; though his text, I think, is leſs faulty. It 


cannot be denied, that, owing to theſe circumſtances, the pages of Bratton and Britton are for- 
bidding, at the firſt opening of them. The edition of Fleta is leſs blameable in this particular, 
and, perhaps, is more read on that account; though the text is full as incorrect as that of 
Bratton, or more ſo, It would be of great ſexvice t to the ſtudy of our old law, if theſe authors 
were printed i in a more readable form. 
(a) Plac. Parl. 20. Ed, I. Rot. in dorſ. (5) Ril. Plac, Parl. tag. 4} (c) 2 lib. c. 37. 
ar . Tux 
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PART 1. 


— 
» EDWARD 1. 


HISTORY OF THE ENGLISH LAW. 


Tux firſt mention of capigatis juſticiarius in the bench, is in the 1ſt. Ed. I. This 
ſtile was now conferred, probably for the firſt time, 4 conformity with that 
of capitalis juſticiarius, aſſumed in 2 latter Hd of FRONTS by the chief 
juſtice in the king's-· bench (a. N a WIGHT * 

Tux ſalaries of the juſtices were at this time very uncertain, and, dpoh 

the whole, ſunk from what they had been in the reign of Henry III. Thomas 
de Wey land, chief juſtice of the bench in 7 Ed. I. had but 4ol. per ann. and 
the other juſtices there 40 marks. This continued the proportion in both 
benches till 25 Ed. III.; them the ſalary of the chief in the king's-bench 
fell to 5o marks, that is, 331, 6s. 8d. while that of the chief of the bench was 
augmented to 100 marks; Wuich may be conſidered as an evidence of the in- 
cteaſe of buſineſs and attendance there. The chief baron had 4ol. the ſalaries | 
of the other juſtices and barons were reduced to 20l. (5). + | 

Ir ſeems, that it was thought too great a burthen on the juſtices of 
the two benches to attend the affiſes, according to the late ſtatute of 15 
prius; therefore the king appointed eight perſons to take aſſiſes, juries, and 

certificates; and writs of aſſiſe, juries, and recognition, were to be directed 
to theſe, and to no other perſon, except de ſpeciali gratid regis (c). | 


{a) Dugd, Or. Jur. 39. (5) Dugd. ibid, 1044 (c) Ril. Pla. 130. 
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A. 
B URATION, "FOR I;2, 15 
\ccountants, compelled to 22 348. 
proceſs againſt,” 419. 

Actions, different kinds of, 230. | 
Ad quod damnum, writ of, 453, 
Adv oa Fog ſuits to recover, 429. 
Admeaſurement, of dower, 431. 

— paſture, ibid. 
Aids, feudal, what they mas; p 375. 


Alienation of lands 32, AMES 
ly ally ed, 448. 


Amercements, ay, I = 

to be reaſonable, 189. 

Amoveas nanum, writ of, 467. 

Annuo redditũ, de, writ of, 473. | 

Apprentices of the law pointed, 401. 

Alliſe, trial by, inſtituted, 61. 

— of conducting it in a writ of ok 
10 

— of, 187. 

turned into a jury, 246. 

Afiſa mortis anteceſſoris, proceeding in, 140, 262. 

— i præſentationis, proceeding in, 146, 
2 4. 

2 de nova Hie, F proceeding i in, 140, 237. 

— urn, 267. 


Attaint, or conviction, what, 270. 


379 
— proceſs of ſhortened, 383. 


Attornies, appointin of, j 110 = 
52 . Us limited, 497» b!. 9 
Aula regis, vid. Curia regis.” 3 * 
B. 
Bail, 311, | 
Baſta y, law ol, 8 A 
ial, 201. 


Beaupleader, what, 346. 

Bench, when inſtituted, 40. 

Bencfices, inſtitution to by the biſhop, 49. 

Bigamus, what, 396. | 

Br actox,, the treatiſe of, 386568. 

BIT rox, the treatiſe of, 4 9, 5 * 8.6 

Burglary, Wee, 485. $4 
C. 

Ceſſavit W um, writ of, 397. 

eee what, 460, 1 

Chancery, a new. court, 41. — called an office and 

a court, 468. 


Charta, A granted by 2 ohn, this SET ATE 
vor 7.3 
15 tif 


Cc vide Deeds. 
ol bcc, 162. 


* * . 
*, X. 
» 


wy + . * * L 


ea what, 274. 
Chirographum, what, 63. T 
Clarendon, conſtitutions of, 93. 


Clergy, privileges of, 300. 


uſurpations of, 48. SPE 10 5 
Coin, offences againſt, 
Common law, whence . aid of wha cart» 


| poſed, Is, 


— ü delwent of, 81. * 1% 


b Courts, vide Curia regis. | 
, different ones, 232, . 
W nn granted ex ei, — + 


Attachment, . and when it lay, 99, 296, 349. 


Commons, paſture of, Kc. 199. Es. | 
afiſe of, 1 7 230. 
Conqueſt the, wi what, &c. 21. ' 


Conſanguinitate, de, writ of, 265. 
Confimili caſu,, writs in, 425. 
Confpirators, 2 of, 459. 
— —, de 
Conſtitutions, legatine and Petsch 359. 
Confultation, writ of, 49: 

Conveyance, methods of, among the Saxons, . 
Coroners, Wy appointment, 1 58. 
— 3 
— — ins 387. 
Coſts of ſuit given, where damages, you: 
Council, judicature of the, 43. _ 
Ce England divided into, 3. 
County court, 6, 37. 


- 
4s 


. 


: (| | 


„ inferior reſtrained, 3 
— — to have fults under forty 


7 400. | 
Covenant, 1 of, 476. 


Cui in vitã, writ of, for a "iſ 427 


Curia regis, eſtabliſhed, 3 
— divided into l courts, 41. 


—— 4a ery to follow it, 187 


, 


#4. p. 


Debt, writ of, 126, 472. 

—. proceedings in action of, ibid, 23S... 
Decennaries, law. of, .amo pry fe the Saxons, 10-— 
Deeds, ſealed, whether uſed by the Saxons, 8. 
uſed by the Normans, 12. 

— N and circumſtances thereof, 4 

Deſcent, law of b 3% „ 

Diſtreſs what, * to be taken, 340, 3442 
375, 456. 

Domboc of Alfred, 19% [26541 

Domeſday-book, 170. R 

Dower, what, 72 186, 198. 

— unde nibil, Writ „ 118, PL 

Duel, trial by, in criminal caſes, 25, 319. 

. — n 

* — , civil, 58. 


ß manner of conducting in civil 
cCauſes, 101. 


8 5 = : . 


. Eccleſiaſtical | 


1 N D 
E. 
Eecleſiaſtical Court, among the Sabons, 6. 
— ſeparated from the em 
45» 


claim probate of Wins, 5. 
f to hold plea of aebt ck ent 


fedet, 52. 
claims of, ſettled; 444. 
Epwanp the Confeſſor, laws of, 1 


— — che preſtut collection 
ſpurious, 20. 
Evwarp I. his charafter as a le in 362.486. 
Starutes of, obſervations on, 463.. 
Elections, to be free, 37 3. 
„ .: 2... > 
E legit, writ of, 425. PL Be, 
Engliſhery, preſentment of, k 85. 3 % 
Entry, writ of, 282. | 
— — turned into a writ of ri right, 163. 
— — different kinds ae 8 
— — in the A, or We EC 
Eſchcat, what, 28. 86. of 
Eſſbins, what, 29. 
regulations abi, 5 43% 
Eſcuage, what, 95. 29 | 
—= different kinds of . af. 306. By : 
Evidence not to be heard 1 a Su, in ae 
matters, 482. 
Exceptions, bill of, 426. wa 
Exchequer, court _ beg, ws. 
— not to hear Om les, 8. 
Extortion of bfficers upiſhed, 7 Do | ORs 
Ey ra, zatlices, i in, fill ap pointe 36. F 
—— proceedings at, 1 757. 302, 
— — Un 0 11 2. 
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Fealty, wha pe wh +0 lde be gan) 
Feoffment, what, 64. 1 abt eib — 
corenous, 34. 2 
Feuds, deadly, what, 14. 

Books of, 382. 


Fine, what, and its origin, 66. 119. 


— how to be levied, r 2450, 


foree andi eſfec hof, 46 ũͤ i. 
FlLE TA, the treatiſe r rds, 490. 5 02 
Foffeiture cr. e e ole e 
Folcmote, .f. 46 


F cee men an dillaves among the Sarong, * — 
d e 1 — the Auglo:Noruans, 


©2023; | 
G. Res: 

Gaol-delivery, Juſtices of, 416. 0: atoll] 
Gifts of land, r kia vt, 8 al 

imple, 210, dt 7 ele 
—— conditibnal, arp rr. — 8 — 
— AN tenmum, 220. £4 Foie; Kl 
Tina rune; e en 527 eee 


Hexxv I, eber us: uke gillstesp- 264 
II. bis character as a legiſlator, 105. 


II. his government, 353. 


at. 


E X. 


Homage, what, and how to be Agen 89. 
20 


— 4 recipiends, writ of, 12 3. 
8 its kinds, 1 55 
30 
W OP" fe Wfendeudo, 402. 
T. f 
Impriſonment, appeal of, 328, 
Indentures, 1 ot, 63. 7 a 
Tndicavit, writ of, 144. 255 463. 
Infangetbeſ, and Oufanger vet, what, 232. 
Inteſtacy, 51. — 77 
Ireland, atutum Hiberniz, 196. 3 
— —— er dinatio e Fenin, 366. 
4 an HA 
J. 
ox, King, his character as a legillator, 165. 
Juries, whether uſed by the Saxons, 27. 
— hen and how en firſt introduced, 


59. 
Jurors, how to ſummon, 
— quilifications of,” 581. 5 
concealment of, 4.42, 
Judges, character of, in Henry TII.'s time, 6s 
Fufticies, writs of, 137. 


Ti. | 
hd What among the 8 43 
not to be heard by the- meriff, 191, 


— — dctio of, 339. 


above twelve-Pæucr- and under, 485. 

by cutting purſes, 486, | 

Law, eivil and canon introduced and ſtudied 
here, 46. 

— doctrines of the canon, 48. 

— of che Foreſt, 161. 193. 371+, * 

—— Norman, gradually introduced here, 23s 

——— Claſhes with the Engliſh, 160. 

Laws, Saxon, 20. | 

—— confirmed by William, 12. 2 


* g # 


Limitation of writs, 200. un 
Livery of ſeiſin, 222. pI a 
Maritaginn, 22 non jn Hera, 8 N 
Mayhem, appeal of, 32. „ 
Merton, ſtatute of, 197 „ 


Meſne lord, ;roceedings againſt, 4 432. 
Merchants, f atute of, 180, 405, Abs. | 
Mortmain, alienating in, reſtrained, 194, - 53 
, ſtatute o + 402, g 


Mortga e. what 1209. 
Nr rs The 
— defined, 185, 316. 


— of, (not tbe levied, n 


wo r 


. 


97 55 juſtices of, appointed, 419. 
Nui ance, what, 251. 


\ 


+” <a” 


Oriel 


0. 
goes out o uſe, 318. 
Outlawry, proceſs of, 312. 


, reverſal of, 31 6 | 
Oer and terminer, oomimilſions of, 413+ 


P. 5 
Pace et plagd de, appeal af, 22 5. 
Pares, Her, trial by, 190, 306, 325—•—l 
Partition, 229. 
Partus ſuppaſitus, 2 28. 


Ordeal, tr 1 by, 1 


Penance, of pe ine forte et dure, what, and its ori- 


in, 390. 

WEL and property, difference Ae 2 34+ 

Pleading, method of, 479. 

Pleas civil and criminal, how divided, 93. 

Proceſs, how to execute, 421. 

Prohibition to the eceleſiaſtical court, 1 14. 

-, writ of, 138. 

Protections, reſtrained, 461. 

Proceſs in real actions, 292. 

in perſonal actions, 295. 

Proſecution of offenders per foam patriæ, 153, 
325» 

2 by appeal, 153, 319, 

Provors, 331. 

Purpreſture, what, 125. 


hd ar bmw 373» 455. 
Q_ 


2 Qare impedit, writ of, 2 58. 

2 permittit writ of, 259. 

2 permittat, writ of, 267 | 

Nod ei deforceat, writ of 429+ 

Duo Warranto, pen. in, ſettled, 446. 


R. 
Rape, appeal of, 156, 328. 
—, not felony, 384. 
— made felony, 441. | 
Recognitions, different kinds of, 140. 
Records, what, 68, 121. 


Recoveries, feigned, 401. . — 
Re-diſfeifin, 199, 350, 438. — 
Relief, what, 92, 180, 213. L — 


Replevin, writ of, 138. 
, proceeding therein, 33 3; 417 
———--, of priſoners, 388. 
| Reverſion, what, 220, 
Returns of writs, 339, 459+- | a 
Ricnak p, King, his maritime laws of eren 16 5 | 
Rights, incorporeal, 224. 

ight, writ of, proceeding therein, 9a. 
, in the lord's court, 1 36, 289. 


110. 
— — , of dower, proceeding ene I 165 


279. 
Robbery, appeal of, 327. 


* 
GE 
oe” „ * 


„ of advowſon, proceeding therein, | 


Sanctuary, 8 14. 

Saire facias, on a judgment, allowed, 426 
Scals, vide Deeds. 

Sectatores, _ yy. 17. — 474: 
Serjeanty, 206. 

Serjeants, a appointed 91. 


Service, and fut 2002045 3a 
Spreaders of falfe r 8, 7 
Statutes, form and ſtile of the old, 767. 


Statuta vetera et nova, 3 


E es King, his character as a legiflator, 

1 | 

enen and Marſhal, — —_ — 

— ͤ —— — Juriſdiction ot the, 466. 

| — diſtreſs of the, 467. 

— proceedings in an action of 
debt before the, 469. 

Summons, the r of it, 98. 293. 3 

Sureties, law of, 777 

Statute of Magna Charta, 9 Hen. III. 179. 

— Charta Hereftæ, 193. 

3 Satatum Hiberniæ, 1 rg Hen. III. 195. 

Merton, 20 Hen. II 

de anno Biſſextili, 21 Hen, III. 201. 

ſententia. lata ſuper e 38 Hen. 
III. 196. 

— — 4 punis et. ue. 51 Hen, III. 
ſt. 1. 338. 

ET communes in. banco, $1 Hen, III. 
_ | 2. 33% 


— ͤ ũ——w—— in placito dotis, 
"61 2 III. . 3. ibid. 


— , diftrictione ſcaccarii, 51 Hen. III. 


|. 4. 340. 
deſcaccario, 51 Hen, III. ſt. 5. ibid, 


judicium pilloriæ, 51 Hen. III. ft. 6. 


5 ibid. 

und Kenebworth, 51 Hen. III. 34 
Marlbridge, 52 Hen. III. . 
Weſtmi r the 6 firſt, 3 Ed. I. 372. 

bigamy, 4 95 

Glouceſter, 6 Ed. 15 397. 

quo warrants at Glouce or, 6 Zr * 


ſt. 2. . 2, 446. 


— de religiefes, of martunin, Ed. I. it, 


402. 


— 8. 4 0 11 Eg, 11 405. 25 "WH 
——— /latutum Walliæ, 12 , 
Aeli the Tecond, 13 TIE Te 


ſt. 1. 40 
Merchants, 13 Ed. I. ſt.; . * 

— —_——— circumſpetid agatis, 13 Ed. I. ſt. 4» 444. 
c Aatuta civitatis Londini, 13 Ed. 1. 
ſt. 5. 443. 

forma. I N et l Neat onts: 


chartarum, 13 Ed: I ah, 1 2 

Joann 2 14 I, it. 1. af, 
| Articles upon that ſtarute, 14 Ed 
. 2. ibid. | Fr * 
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9 of ordinatio pro fats Hiberniæ, 15 Ed. I. 
quia emptores terrarum, 18 Ed. I. ft. 1. 


quo warrants, 18 Ed. I. &. 2. 446. ? 
VT NW of o warrant, 18 Ed. I. ſt. z. 


ibid. 7 78% 

modus lewandi fines, 18 Ed. I. it. 4. 449. 
— youchcrs, 20 Ed. I. ſt. 1. 450. 
waſte, 20 Ed. I. ſt. 2. 451. | 
de de fenſione juris 20 Ed. I. ſt. 3» ibid. 
—— atutum de monetd, 20 Ed. I. ſt. 4. 452. 
— parvum, 20 Ed. I. it. g. ibid. 
articuli de monetd, 20 Ed. I. ft. 6. ibid. 
: de lis qui poneudi ſunt in afſiſis, 21 Ed. I. 

. Is 423. OOO eee 

de malefattoribus in parcis, 21 Ed. I. 
ſt. 2. 452. * | 
the writ of conſaltation, 24 Ed. 1. ibid, 
confirmationes chartarum, 25 Ed. I. ſt. i. 


448. 


— — — 


367. 
| ſententia domini R. archicpiſcapi ſuper 
ꝓræmiſſis, 25 Ed. I. ſt. 2. 36 — — 


416, 450, 452. 
de libertatibus perquirendis, 27 Ed. I. 
||. 2. 453. 
de falſo moneta, 27 Ed. I. ft. 3. 452. 
| wards and reliefs, 28 Ed. I. ſt. 1. 454 
—— perſons appealed by provors, 28 Ed. I. 
2. 45 . IS 
— 3 ticals ſuper chartas, 28 Ed. I. ſt. 3 
309, 423, 485 | 
— — eſcheators, 29 Ed. I. 461. 
— — protections, 33 Ed. I. ſt. 1. ibid. 
— conſpirators, 33 Ed. I. ſt. 2. 462. 
—— champerty, 33 Ed. I. it, 3. 460, 462. 
oo ordinance for inqueſts, 33 Ed. I. ſt. 4. 


ordinatio Foreſie, 33 Ed. I. ſt. . 71. 
4 cojuntin fofatis, 34 Ed. I. it. 1. 
462 8 
articles upon the ſtatute of Wincheſter, 
34 Ed. I. ſt. 2. — l 
for amortiſing land, 34 Ed. I. ſt. 3:45 5 
de tallagio non concedendo, 34 Ed. I. 
it. 4. 37% APES | 
—ůä— — ordinatio Forefte, 34 Ed. I, |, 53245 
* de aſportatis religioſorum, 35 „ 
1. 405. | 5 
e to profrnat arùores in cæmeterio, 
35 Ed. I. it. 2. 463. | | 
T\. 
Tail, eſtates, origin of, 409. 
Pine whether inſtituted among the Sax- 
ons, o 


9. | 
de finibus levatis, 27 Ed. I. ſt. r. 369, 


Tenures, eſtabliſhed by William the Conqueror, 


26. 

—— nature of, 27. 

„different kinds thereof, 28. 
Terminum, quare gjecit infa, 249. 
Terms, antl vacations, 1 50, 377 
Thainland and reveland, what, 4. 
Tuoxx rox, the treatiſe of, 490. 

Toll & tem, what, 232. | 

Tourn, 58, 191. 

— bichops, &c. need not attend the, 3 50, 
Treaſon, or læſe-majeſty, 303. 

— divided into high and petit, 484. 
——, puniſhment of, ibid. | 
Treſpaſs, action of, 477. 

whole record therein, 478. 
Trials, different ſorts of, 274. | 
Tythes, cogniſances of, where, 49. 


U. 
Uſury, how puniſhed, 86. 198. 


. 


Verdict of jurors, manner of, in civil caſes, 241. 
480. 


ibid. 
Villenage, what, 29, 204. 
Villains, the law concerning them, 71. 204. 
„the writ de uatieus, 115. 


W. 


Wales, the judicature of, regulated, 363. 
Ward, common writ of, 349. | 
——, rariſhment of, 438, 454. 


— criminal caſes, 


- —, Writ of ejectment ot, 439. 


Wardſhip, what, 27, 82, 180, 197, 341, 374, 454, 
Warranty, nature of, 65, 398. | 
, Youching to, 107, 262, 380, 450... 
Waſte by tenant in dower, for life, and by a 
guardian, 280, 281. - | 

by tenant per legem Angliæ, 3 
— uit of 3 of, 401. 
———— prohibition of, 420. 
— wWrit of, 45 4 | 
Watch and ward to be kept, 445. 
Were, what, 12. | 59 
W1LL1AM the ConqQutroR, his laws, 24, 166. 
—— RvuFvs, his character as a legiſlator, 164. 
Wills, law of, 80, 225. 
Wittenagemote, 5. 


Wreck, what ſhould be, 372. 


Writs, when firit uſed, 67, 


——, kinds of, 233. 
—, execution of, 298. 
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